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Commemoration* 

COmiMmorations  in  the  ancient  church  were  recitafi 
of  the  nanaes^  an()  honourable  mention  made  in 
the  foleinn  oflkes  of  worfhip,  of  fuch  perlbhs  as 
had  heen  eminent  for  pietj  and  fandity,  and  who  had 
deparled  thia  life  in  the  fear  of  God,  and  in  communion 
with  th^  dmrdi  ^  Chrift.  And  this  was  dont  with  a 
kind  of  prayer  and  thanicfgiving ;  not  horn  any  fitppofed 
benefit  that  it  would  be  to  the  dead,  but  for  the  exaihpie 
mnd  encouragement  of  the  living.  And  from  hence  may 
be  deduced  the  obfervation  of  &ints  days  iln  the  church. 
jfyt.  P^r.  190. 

But  in  procefs  of  time,  as  this  was  ufually  performed 
lipon  the  day  of  the  perfon*s  death,  the  fame  degenerated 
into  tnHais,  anniYerfaries,  obits,  and  fuch  like :  wherein 
prayers  wert  put  up  for  the  foul  of  the  deceafed,  and 
maflet  cetebrated  for  the  redemption  thereof  out  of  pur- 
gatory. And  upon  this  foundation  the  chauntries  were 
^ablithed  abd  endowed.    Ayl,  Par.  190. 

At(b,  where  the  fervice  of  the  lefTer  holiday  falleth  in 
with  a  greater,  it  is  called  a  commenioration ;  in  which 
the  fervtce  of  the  greater  holiday  is  performed,  and  com- 
memoration only  is  made  of  the  faint  for  whom  the  info. 
rlor  fervice  is  appointed.     Gihf.  263. 


Commenoam* 

t. /^Ommendtm   is  a  benefice   or  ecclefiaftical  living,  c»m«nai0, 

^^  which  being  void,  to  prevent  its  becoming  void,  ^^*'« 
semmiudatur^  i)  committed,  to  the  charge  and  care  of  fome 
fuScient  clerk^  to  be  fupplied  until  it  may  be  conveniently 
provided  of  a  paftor.  Thus  when  a  parfon  of  a  pari/b 
if  made  the  bi(bop  of  a  diocefe,  there  is  a  cefllon  of 
his  bent&ce  by  the  piY)motion}  but  if  the  king  gives 
bim  power  to  retain  his  benefice,  he  (ball  continue  par- 
Voh.  IL  6  ion 


2  CommenHam* 

fon  thereof,  and  (ball  be  faid  to  hold  it  in  commendam* 
God.  230.  [a] 
Kcftrainttof  2.  By  a  conftitution  of  Othobon:  Whereas  dlven  per^ 

commeodani.  j^^g^  ^^  avoid  the  laws  againfl  pluralities^  do  procure  vacant 
benefices^  to  be  commended  to  tbeniy  to  the  great  decay  of  pitty 
and  hojpitality^  and  to  the  fin  of  thofe  who  grant  Juch  commen- 
dams ;  wf  do  decree  that  ne  church  Jhall  be  granted  in  commen^ 
dawy  but  for  juji  and  lawful  caufe :  and  in  fuch  cafe^  that  no 
chutch  Jhall  be  commended  to  any  perfon  who  hath  more  them 
one  benefice  with  cure  of  Jouls ;  and  that  no  perfon  Jhall  have 
more  ccmmendams  than  one ;  on  pain  that  the  jame  Jhall  be  void^ 
and  the  btjhop  who  Jhall  g  rant  fuch  commendam  Jhall  be  fufpend' 
ed  from  collating  or  prejenting  unto  benefices  until  he  Jhall  recal 
the  Jame,     Aihon.  120. 

And  by  a  conftitution  of  archbiOiop  Peccham  :  JVe  do 
decree^  that  if  any  perfon  Jhall  take  or  obtain  more  than  one 
benefice  with  cure  of  fouls^  or  otherwife  incompatible^  without 
difpenfation  of  the  apofiolic  fee^  either  by  way  of  infiitution  or 
of  cujiody  or  commendam^  or  one  by  infiitution  and  another  by 
commendam^  except  they  be  held  in  that  manner  which  Grego- 
ry'/ conftitution  made  tn  the  council  of  Lyons  doth  permit  j  he 
Jhall  be  deprived  of  all  benefices  Jo  obtained^  and  be  txcommuni- 
cated  ipfo  fadio,  and  not  abfoived  but  by  us  or  our  Jtucejfors 
or  the  fee  apoftolic.     Lind*  136. 

Gregory'/  corjlitution^  Which  was,  that  no  commenr 
dam  (hould  be  granted  to  any  perfon,  but  who  was  of 
lawful  age,  and  a  prieft,  and  but  one  commendam  to 
one  perfon,    and   that   only   when  evident  neceiSry  or 


la)  The  words  "  to  prevent  its  becoming  void,''  are  not  in 
Godolpbin,  and  feem  to  have  been  added  to  thejdefinition  to 
make  it  extend  to  commendanis  retinere^  which  Lord  Hobart 
fays  are  not  properly  commendains  though  ufually  called  fo» 
but  merely  faculties  to  rec{dn>  infra  4.  ^  according  to  bim 
there  is  no  difference  between  a  commendam  and  a  prefentment, 
but  that  the  one  prefents  the  parfon  to  the  church,  the  other 
commiti  the  church  to  the  parfon.  Hob,  150.  According  to 
the  fame  authority  commeodams  are  of  three  degrees ;  one 
femeftris,  that  the  church  may  not  be  without  a  parfon  during 
the  patron's  refpite  of  fix  months;  another //r/^/irtf,  or  for  life ; 
the  third  limitata,  or  temporary,  which  limitation  however  ia 
not  allowed  in  commeodams  caper e.  Hob,  144,  153.  Colt 
end  Glo<ver  v.  Bp,  of  Contentry  and  Litchfietd,  where  much 
lea/ning  on  this  fubjeA  ii  tO  be  found.  S,  C.  1  ReL  Jtep,  45 1. 
and  Moore  898. 

the 


Commendam.  3 

the     advantage     of    the    church    required   it,     and   the 
fame  to  continue  no  longer  than  for  fix  months     Gibf. 

9'3-  (^) 

3/  The  pofleffion  of  a  bifhoprick  doch  of  common  right  Benefice  vscatH 

void*  all  other  promotions  :  this  is  the  ancitot  law  of  the  '*y^j^^*?f*  ^ 

church  as  exprcfled  in  a  canon  of  the  council  of  Lateran  *   *^' 

under  Alexander  the  third  {c).     And  agreeable  hereunto 

(and  without  doubt,  derived  from  this;  a  e  the  declarations 

that  we  meet  wiih  every  where  in  the  books  of  common 

law,  that  of  common  right  all  promorionh  are  vacated  by 

the   taking  of  a  biflioprick  as   fuch  [d)i  but  the  law  is 

oiherwift,    if  one  is  a  mere  titular  biihop,  or  a  fuflfra- 

f^an    bilbop   upon   the   fiatute   of  the   21   //•  8*    c.  14. 

Gibf.  Q13. 

4.  But  this  voidance  may  be  prevented  by  difpen  fat  ion  But  the  avoid, 
of  retainer,  granted  before  pofleflion  of  the  bi(hoprick :  '"^^  ""'T  ^ 
which  is  commonly  called  a  commenda)n  feiinere.  This  the  ^gmnriH^tfit* 
pope  had  power  to  do,  as  claiming  a  right  to  difpofe  of 
all  promotions  becoming  void  in  that  manner.  And  the 
fame  thing  the  king  may  do  \  either  fingly  and  by  him- 
feif  (as  many  of  the  law  boolcs  hold),  or  at  lead  by  com- 
mand to  the  archbilhop  to  exert  the  right  of  difpenfation 
vtAed  in  him  by  the  ftature  of  the  25  //.  8.  c.  21.  as  the 
ordinary  method  is.  Which  fort  of  cummen'dam  is  de* 
fined  by  Hobart  to  be,  a  faculty  of  retention  and  conti- 
nuation of  the  benefice  in  the  fame  perfon  and  date 
wherein  it  was,  notwithfland.ng  fomething  intervenmg 
(as  a  bilhoprick,  or  the  like)  that  without  fuch  a  faculty 
would  have  avoided  it  (/).  ]ij  which  means,  the  inftitu- 
tion  and  induction,  or  other  method  whereby  the  perfon 
obtained  fuch  benefice,  remain  and  are  continued  in  their 
full  force.  And  ic  being  the  doctrine  both  of  canon  and 
common  law,  that  former  promoiions  are  not  vacant,  but 
by  confecration  in  cal'e  of  creation,  and  by  confirmation 
in  cafe  of  tranflition  ;  if  fuch  difpenfation  comes  before 
ibefe,  it  comes  in  time  enough  to  continue  the  poffefEon  ; 
but  otherwile  it  comes  too  late  (/").  Thus  it  is  faid  in  the 
books  of  common  law,  that  carviinal  Beaufort's  difpenfa* 
tion  to  hold   the  bifhoprick  of  Wincheilcr,  coming  after 


{h)  6*^  I.  6.  15.  (0  X.  1.  6   7. 

{d)  4  Alod.  210.  {e)   Hob,  143. 

{f)  Aat  93,  94.     IV,  Jones  158.     Vaugb,  iS.     Evans  and 


Ki^»n  ?.  Ajkiuith, 
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he  was  made  cardinal,  was  void ;  but  that  cardinal  Wol-^ 
fey's  for  the  archbifbopriclc  of  York,  comi^ig  before,  was 
good.     Gibf.  913.   {g) 

And  not  only  dignities  and  benefices  have  been  granted 
in  cocnmendam,  but  alfo  headfliips  of  colleges,  and  hofpi- 
tals,  and  that  by  difpenfatton ;  as,  for  inftance,  of  head- 
fl)ips,  St.  John's  in  Oxford,  to  Dr.  Mews  bi(hop  of  Bath 
and  Wells;  of  Magdalen  college  in  Oxford,  to  Dr.  Hough 
«  biihop  of  Oxford  ;  of  Pembroke  college,  to  Dr.  Hall  bifhop 
of  Briltol :  and  of  Hofpitals,  at  St.  Ciofs  near  Winchefter, 
to  Dr.  Conipton  biffiop  of  Oxford  ;  and  St.  Ofwald's  near 
Worccfter,  to  Dr.  Fell  biihop  of  Oxford.     Id. 

It  haih  been  quefiioned,  whether  a  lapfe  might  be  made 
a  commendam  :  but  that  fcems  to  be  a  groundlefs  nicety  ; 
fiiice  it  is  certain,  that  whoever  hath  right  to  prefent  by 
fuch  lapfe,  hath  by  the  fame  reafon  a  right  to  confenc 
that  it  be  granted  ih/ commendam  perpetual,  which  is 
equivalent  to  a  prefentation.     Id. 

wjifthe-  a  W-        5*  ^^  ^^^^  ^^^"  queftioued  heretofore,  whether  a  bifhop 
iKop  mty  have  a  could  take  a  commendam  in  his  own  diotefe,  becaufe  the 
commendjm  in  (3,^^  pcrfon  cannot  bc  vifitor  and  vifited  :  but  it  hath  been 
It  owa  »*>^* '•  ^(^f^^jpjj^  (hat  the  biihop  is  under  the  correcSlion  of  the 
metropolitan:  and  accordingly,    that  he  may  have  fuch 
commendam.     Gibf,  913.  (h) 
FitToi'i coofent     6.  No  commendam  can  be  granted  but  with  confent  of 
Beccdar;.  the  patron.     This  is  the  dodrine  of  the  canon  law  (1)4 

And  therefore  in  granting  a  commendam  r-itinen^  the  king 
(who  is  patron  by  the  promotion)  fignifies  his  confent^  by 
his  mandate  to  the  archbifhop  to  grant  difpenfation  :  and 
if  the  commendam  be  by  redptn^  it  is  either  to  take  a  pro- 
motion in  the  bifhop's  own  gift,  aind  fo  his  acceptance  is  t 
coDfent ;  or  in  the  gift  of  fome  other  patron,  and  then  the 
confent  of  fuch  patron  muft  be  given  in  an  authentick 
banner,  and  mentioned  in  the  difpenfation.     And  HobarC 
faid,  that  if  the  archbi(hop  Qiould  commend  to  a  certain 
^church  void,  without  the  patron's  confent ;  the  iiiftrumene 
of  commendam  would  be  void,  tho*  the  patron  ihould 
confent  afterwards.     Gibf.  913,  4.  [k) 
How  fht  a  com-     y.  Qy  a  commendam  retiuin  the  incumbency  is  con* 
x^rM.^  eouti.    j^j^^j^     .pj^j^  follows  plainly  from  what  hath  been  faid  5 
bcnc).  that  the  voidance  is  thereby  prevented,  which  would  other- 


/  {g)  Da*u.  80.        [b)  1  RoL  Rf/^.  463*    JlA#r^899« 
(/)  Jtb.  131.        l^)  Hob.  152.  '^ 

wiA 


wife  have  cofued  ;  in  the  fame  manner  as  it  is  prevented 
with  regard  to  a  firft  benefice  inconoparible,  by  difpenifa- 
tion  to  hold  a  (econd  or  a  plurality  of  benefices.  For  chit 
reafeoy  it  was  faid  by  Hobart,  that  a  commendam  ntintre 
is  improperly  called  a  commendam;  for  (faith  he)  my 
own  henefice  cannot  be  commended  unto  me.  And  ic  is 
clear  from  the  aforegoing  conftitutions,  chat  what  th« 
canon  law  meant  by  this  term,  was  only  with  regard  to 
the  fecond  benefice  taken  de  nev^^  by  way  of  cufiody  or 
commendam,  and  (to  prevent  the  voidance  of  the  mft) 
not  taken  by  way  oJF  ioftitution ;  and  that  it  was  no  more 
than  the  committing  to  the  incumbent  of  one  church  t*fC 
aire  and  revenues  of  another,  either  for  a  time  limited 
(as  fix  months),  which  time  the  patron  had  to  confider  of 
a  proper  clerk  that  the  church  might  be  taken  care  of,  or 
(with  confent  of  the  patron)  for  a  longer  term,  to  the  end 
chiefly  that  fuch  incumbent  might  be  the  better  fupported  : 
the  firft  of  which  (to  wit,  the  care  of  the  church  during 
the  vacancy)  is  now  anfwercd  by  fequeflration  of  the  bene- 
fice; and  the  grant  of  the  fecond  (namely,  the  pr'^iirs  of 
the  vacancy)  is  rendered  imprafticable  by  bi(hop  or  patron 
or  both,  by  the  ftatute  of  the  21  //•  8.  c.  ii.  which 
giv^  the  profits  of  the  vacation  to  fuch  perfon  as  (hall  be 
thereunto  next  prefented  promoted  inftituted  or  admitted. 
Which  profits  before  this  z£k  betongcd  either  to  the  church, 
and  fo  were  in  the  difpofition  of  the  patron  and  bifliop ; 
or  to  the  ordinary,  or  other  perform  to  whom  by  cuftom 
they  appertained,  and  fo  by  the  previous  confent  of  fuch 
perfon  might  be  yielded  to  the  commendatary :  but  the 
next  incumbent  being  a  perfon  uncertain,  caonut  give 
fuch  confent,  and  by  confequence  the  revenues  of  vacan- 
cies,  fioce  the  making  of  the  faid  a(St,  cannot  be  given  ; 
which  feems  to  be  the  true  reafon  of  the  utter  difufe  of 
that  fort  of  commendams,  witH  regard  to  prefbyters ; 
however  it  bath  continued,  by  prerogative  royal,  in  favour 
of  bi&ops.     Giif.gi4.. 

But  a  commendam  capire  (that  is,  a  dignity  or  benefice 
taken  by  a  biOiop  after  confecration,  and  without  inditu- 
tioo)  doth  not  create  a  proper  incumbency.  The  canonifts 
were  not  clear,  whether  during  a  commtndam,  the  church 
commended  was*not  really  vacant;  and  whether  ihe  com- 
mendatary  was*  in  law  any  more  than  a  guardian,  admi* 
niSrator,  or  procurator  of  the  church,  during  fuch  va- 
caiKy ;  and  they  who  hold  that  they  were  fomething  more 
(btcaufe  commendam  is  a  title  owned  by  the  canon  law) 
pretend  not  to  fay,  that  ihcy  were  incumbents ;  they  hold 
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only  hy  a  corrupt  and  precarious  title,  indented  on  pur« 
pofe  to  elude  the  laws  «gain()  p!uralitics.  In  like  manner^ 
though  (he  books  of  comrr.on  iaw  fay,  that  a  commen- 
datary  by  retimn  remains  full  incumbent,  and  may  plead 
as  fuch  ;  )et  of  a  commendatary  by  caper e  they  fay,  that 
a  dean  by^  fuch  commendam  cannot  confirm  a  lea^  made 
by  the  bifhop,  and  that  a  commendatary  parfon  in  that 
way  cannot  have  a  juris  utrum,  nor  take  to  him  and  his 
fucceflbrs,  nor  can  fue  or  be  fued  in  a  writ  of  annuity. 
Gihf.  914. 

Byt  on  the  other  hand,  there  is  one  circumdance  which 
makes  much  for  the  real  tide  of  fuch   ancient  commrn- 
dataries  as  were  fuch  by   retinere ;  namely,  that  we  find 
thefc  benefices  declared  vacant  by  the  refi^nathn  of  the 
commendataries,  of  which  there  are  fcveral  inftances  to 
be  met  with  in  the  archbifhop's  regiAer.     Id. 
For  what  time        8.  Commendam  may  be  temporary  or  perpetual  at  the 
•  commcodAm    pleafure  of  th?  king.     When  it  is  temporary,  the  preclfc 
"**'  lime  is  exprcffed  and  limited  in  the  difpenfation  ;  when 

perpetual,  the  0\le  is,  fo  long  as  he  (hall  live,  and  con- 
tinue bifhop  of  that  fre.  And  in  the  cafe  of  a  commen- 
dam rz/in/;/,  wh(therit  be  temporary  or  perpetual,  ic  is 
only  a  tcrrporary  or  perpetual  continuance  of  the  original 
incumbency,  or  the  p^-cvrnting  of  an  avoidance  for  fucli 
a  term  ;  of  both  which  there  have  been  frrquent  inftances. 
And  io  ancient! v«  in  the  cafe  of  a  commendam  caPere 
granted  to  pr-^foytersj  the  term,  when  it  went  bevond 
fix  months  (which  was  litt*e  more  than  a  fequeHrarion), 
was  foroetimes  for  a  year,  in  cafe  a  perfon  who  had  entered 
into  a  reiigiuus  fl^te  did  not  return  after  this  year  of  pro- 
bation ;  fometimes,  till  another  perfon  was  in  orders  ; 
fometimcs,  to  continue  at  the  pleafure  of  the  ordinary  ; 
and  fometimes  for  life.  But  ft  prefent  in  the  cafe  of 
bilhopS',  the  books  of  common  law  fcem  generally  to  fall 
f  into  the  opinion,  that  a  commendam  captrg  ought  to  be 

perpetual;  bccaufe  (there  being  no  previous  title  b}^  in- 
ftitution,  as  it  is  in  the  cafe  of  a  commendam  ntinert)  the 
law  know*>  not  what  to  make  of  any  thing  that  (ball  be 
called  a  t  t!e,  and  not  be  rqual  to  that,  at  leaft  in  poimof 
perpetuity  (/) ;  and  Dr;  Gibfon  fays,  he  belieyeth  that  in 
fa^  there  is  no"  inftance  of  a  commendam  captre  in  the 
cccieuaftical  records,  but  what  hath  been  unlimited  or  per- 
petual: tho*,  whatever  the  right  be  that  it  conveys,  it 
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feeroeth  (in  reafon)  to  be  capable  of  being  as  well  tempo- 
•rary  is  ptfrpetual.     Gibf,  914. 

9.  According  to  the  duration  of  a  commendam  and  How  far  eh* 
the  commendatary,  the  right  of  the  crown  10  pre fent  upon ''""^'•'jghfto 

promotion  is  fervcd  or  not  fcrved.  If  tne  commendam  be  fhtitby.'*  ^'^^ 
limited  to  a  certain  term,  the  king  (hall  prefent  by  prero* 
gative  at  the  expirition  of  fuch  term,  notwithftanding  the 
previous  grant  of  a  commendam  ;  unlefs  it  fo  fall  out, 
that  the  commendatary  biOiop  dies  or  refigns  before  the 
expiratioA  of  the  term  ;  for  in  fjch  cafe,  the  church  be- 
coming void  not  by  ceiBon  but  by  death  or  refiiTnation, 
the  turn  of  the  crown  is  fervei,  and  the  patron  (hall  pre« 
fcnt  (iw).  And  fo  it  is  likewife  fervcd,  if  the  commen- 
dam was  originally  unlimited,  that  is  (according  to  the 
language  of  the  faculties)  during  the  life  of  the  perfon 
and  his  poflVffion  of  fuch  fee  \  becaufe  this  amounts 
to  a  prefcniaiion,  and  therefpre  in  this  cafe  alfo,  the 
rieht  of  the  crown  is  ferved,  and  the  patron  prefentf* 
Gibf.  915. 

But  if  a  bifhop  who  is  poflTcfled  Oif  a  commendam,  is 
tranflated  to  another  fee,  and  fo  a  n^w  title  accrues  to  the 
crown  by  a  new  promotion  ;  the  fame  commendam  muy 
be  continued,  if  the  king  pleafeth  :  but  ijt  muft  be  by  a 
new  diipenfation,  ^rantmg  it  to  be  held  with  the  new 
bi(hoprick.     Id   {n) 

10.  Commendam  temporary  in  retinere  may  be  renewed  Continuatioir  « 
and  prolonged  ;  that  is  to  fay,  before  (he  original  incum-  ^«n«^«'j^* 
bency  ceafeih  by   the  expiration  of  the  firft  difpenfation, 

a  fecond  difpenfatian  may  be  granted,  to  prevent  the 
avoidance,  and  continue  the  incumbency,  'Pis  true 
commendams  being  defigned  to  (upport  the  dignity  of  the 
epifcopal  cbaraA^rr  (which  fince  the  time  of  the  reformat 
tion  hath  greatly  needed  fupport  in  many  lees)  they  have 
ufually  been  giynted  m  perpetuity;  in  ^^hich  cafe,  there 
was  no  occali'>n  to  renew  them.  But  that  luch  rrnewals 
were  underftood  to  be  legal  and  regular,  appears  by  the 
applications  that  have  been  made  tor  them,  without  any 
marks  of  doubt>  as  to  their  legality  :  in  one  mliance,  by 
the  bifhop  of  Carlide  in  the  yrar  1567,  an  J  in  nnother 
inllance  the  very  next  year  by  the  bifhop  of  Chefter. 
But  the  more  ancient  books  of  the  'acuity  office  being  all 
loli,  we  cannot  certainly  tell  what  efFedt  thefe  applications 
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bad ;  but  of  late  years  we  find,  that  a  temporary  com« 

mendam  of  the  bi(bop  of  Chefier,  wliich  was  in  retinen^ 

<  being  expired,  a  new  cpmm^ndam  of  the  fame  benefice 

was  granted  to  him  in  perpetuity  by  caperij  iq  confidera^ 

tion  of  the  fmailnefs  of  the  faid  bifhoprick,  and  the  pri* 

vate  patron's  having  otherwife  difpofed  of  the  ufual  com- 

mendam,    with   which  it  had  been  formerly  fupported* 

Gtbf.  915.. 

Hcfigriing  Df  a       II.  As  to  what  hath  been  faid  of  refig^ning  comment 

comatiidiiii*      dams  at  pleafure  ;  this  may  be  of  very  ill  confequence  to 

the  refpe£ilve  fees ;  many  of  which  are  poor,  and  cannot 

fubfift   without   additional  fupports*     And  perhaps  there 

are  no  other  commend ajns  fo  good,  or  fo  convenient ;   at 

leafi,  if  tbey  are  refigned,  and  other  clerks  be  prefented^ 

there  will  be  none  vacant  together  with  the  biflioprick. 

And  therefore  it  was  a  general  inflrudion   which  king 

Charles  the  firft  fent  to  the  bifhops,  not  to  refign  theif[ 

commendams ;  and  we  find  a  particular  letter  written  by 

the  king*s  order  to  the  bifhop  of  Peterborough,  that  he 

ibould  not  refign  the  living  of  Qaftor,  which  he  held  in 

commendam*    Gihf.  915* 


Commiffar?* 
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OMMISSARYisa  title  of  jurifdiaion,  apper- 
taining to  hio^  that  cxercifeth  eccleftaftical  jurifdic- 
lion  in  places  of  the  diocefe  fo  far  dittant  ffom  the  chief 
city,  that  the  chancellor  cannot  call  the  people  to  the 
bUhop'f  principal  coofiftory  court  without  gre^trouble  tQ  ^ 
them.  Thb  commiflTary  is  called  by  the  canonifts  com^ 
nujfarius^  or  officiaHs  foran^ux^  dnd  is  ordamed  to  this  fpe* 
clal  end,  that  he  fhould  fupply  the  ofiice  and  jurifdidioa 
of  the  biAop  in  the  out  places  of  the  diocefe,  or  in  fuch 
pajr ifbes.  as  are  peculiars  to  the  bifhop^  and  exempted  from 
iha  archdeacon's  jurifdiaion  :  for  where  by  prefcription 
oe  by  compofition  there  are  archdeacons  who  h^ve  jurif- 
diiflioo  in  their  archdeaconries,  as  in  mofl  places  they 
bave,  there  the  office  of  coiximiflary  is  fuperfluous*  Tirmi 
tf  the  lavy,     4  In/i.  338. 

The  law  concerning  which  officer,  falling  in  with  the 
law  concerning  chanctllors,  vicars  geoerali  and  officials ; 

the 
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the  whole  U  trcttcd  of  togetheri  under  the  title  C[)an- 

tellot^. 

CofnmiOioft  for  pious  ufcs.    See  <t^atitMt  uttfl^ 

Common  prayer.     See  |9tibiUti  tDOtflbip* 

Communion.     See  llar&'0  dopj^tt 

Communion  of  the  Sick.    See  &ic&» 

Communion  table.     See  Cj^ttrcfit 

,   Commutation.     See  ^matitf. 


Confe0ion, 

T%Y  Can,  115.  impowering  minifters  to  pre^nt  offVnres 
^  at  the  court  of  vifitation,  it  is  provided,  that  if  anjf 
man  confefs  his  fecret  and  hidden  fins  to  the  miniftf  r,  for 
the  unburdening  of  his  confcience^  and  to  receive  fpiritujil 
confolation  and  eafe  of  mind  from  him,  he  fhall  no't  in 
Boy  wife  be  bound  by  this  conftitution,  but  is  flraiily 
charged  and  admonilhedt  that  he  do  not  at  any  time  reveal 
and  ^make  known  to  any  perfon  whatfoever,  any  crime 
or  offence  fo  committed  to  his  truft  and  fccrecy  (except 
they  be  fuch  crimes  as  by  the  laws  of  this  realm  his  own 
life  may  be  called  in  queftipn  for  concealing  the  (ame) ; 
under  pain  of  irregularity* 


ConSrmatton. 

I.  tN  the  office  of  publick  baptifm  ;  the  minifler  direfieth 
'-  the  godfathers  and  godmothers  to  take  care,  that 
the  child  be  brought  to  the  bi(hop  to.  be  confirmed  by 
him,  fo  foon  as  he  or  (he  can  fay  the  creed,  the  Lord's 
prayer,  and  the  ten  commandments  in  the  vulgar  tongue, 
and  be  further  inftrudled  in  the  church  catechifin  fet  forth 
for  that  purpofe. 

And  by  the  rubrick  at  the  end  of  baptifm  of  thofe  that 
are  of  riper  years ;  Jt  is  expedient  that  every  perfon 

fo  baptized  ihall  be  confirmed  by  the  biibop,  fo  foon  after 

his 
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Confirmation; 

his  baptifqi  as  conveniently  may  be ;  that  fo  he  may  be 
admiued  to  the  holy  'omm  tni  n. 

And  by  the  lubnck  before  the  office  of  confirmation ; 
So  foon  as  children  are  come  to  a  competent  age, 
and  can  (ay  in  their  mother  tongue  the  creed,  the  Lord's 
prayer,  and  the  ten  commandments,  and  alfo  can  anfwer 
to  the  other  queftions  tf  the  catechifm,  they  (hall  be 
brought  to  the  bi(hop. 

2.  By  Can,  6o.  Forafmuch  as  it  hath  been  a  folemn 
ancient  and  laudable  cuftom  in  the  church  of  God,  con- 
tinued from  the  apoflles  times,  that  all  bifliops  (hould  lay 
their  hands  upon  children  baptized  and  inftrui^cd  in  the 
cacechifm  of  the  chriftian  religion,  praying  over  them, 
and  bleffing.them,  which  we  cororronly  call  confirmation, 
and  that  this  holy  adion  hath  been  accuftomed  in  the 
church  in  former  ages,  to  be  performed  in  the  biibop's 
vifitation  every  thiid  year ;  we  will  and  appo'nr,  that 
every  biOiop  or  his  fuflF.agan,  in  his  accuflomed  vifitatioo, 
do  in  his  own  pcrfon  carefully  ohferve  the  faid  cuftom. 
And  if  in  that  year,  by  reafon  of  feme  infiimitr,  he  be 
not  a6k  perfonally  to  vifit;  then  he  (hall  not  omit  the  ex- 
ecution of  that  duty  of  confirmation  the  next  ye^r  after, 
as  he  may  conveniently. 

3.  By  Can.  61  •  Every  minifter  that  hath  cure  and 
charge  of  fouls,  for  the  better  accomplifhing  of  the  orders 
prefcribed  in  the  book  f  common  prayer  concerning  con- 
hrmitiop,  (hall  take  efpecial  care,  that  none  (hall  be  pre- 
fentcd  to  the  bifhop  for  him  to  lay  his  hands  upon,  but 
fuch  a>  can  render  an  account  of  their  taith  according  to 
the  catechifm  in  the  faid  bo  >k  contained.  And  when  the 
bifhop  (ball  affign  any  time  for  the  performance  of  that 
part  of  his  duty,  every  fuch  minifler  (hall  ufe  his  bcfl  en- 
deavour to  prepare  and  make  able,  and  likewife  to  procure 
as  niiny  as  hv  can  to  be  ibeo  brought,  ana  b)  the  bifhop 
to  be  copfiimed. 

And  by  the  rubrick  :  Whenfoever  the  bifhop  (hall  give 
knowledge  for  children  to  be  brought  uiito  him  for  their 
con6rmaiion  ;  the  curate  of  every  parifh  (hall  either  bring 
or  ftnd  in  writing,  with  his  h^nd  fubfcnbed  thereunto, 
the  names  of  all  fuch  per'ons  within  his  parifb,  as  he 
ihall  think  fit  to  be  prefented  to  the  bi(hop  to  be  con* 
firmed.  And  if  the  bifhop  approve  of  them,  he  (hall 
confirm  ihcin,  according  to  the  form  in  the  book  ot  com- 
mon prayer. 

4.  And  every  one  (hall  have  a  godfather  or  a  godmo* 
thcr,  as  a  witnefs  of  their  confirmation.     Rutr. 

And 
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And  no  perfon  (ball  be  admitted  godfather  or  god- 
mother to  any  child  at  confirmation,  before  the  i.'id  per* 
Ton  (o  undertaking  hath  received  the  holy  comrnunion. 

5.  Lord  Coke  fays.  If  a  man  be  baptized  bv  the  name 
of  Thomas,  and  after  at  his  confirmation  bv  the  bifliop 
he  is  named  John ;  his  name  of  confirmation  fhall  ftand 
good.  And  this  was  the  cafe  of  Sir  Francis  Gawdi^-, 
chit-f  juftice  of  the  court  of  common  pleas;  wh.fe  name 
of  baptifm  was  Thomas,  and  his  name  of  confirmation 
Francis ;  and  that  nan^e  of  Francis  by  the  advice  of  all 
the  ju'fges  he  did  bear,  and  afterwards  ufed  in  all  his  pur- 
chafes  and  grants,     i  Jri/f.  3, 

But  this  feemeth  to  be  altered  by  the  form  of  the  pre- 
fent  liturgy.  In  the  offices  of  old,  the  bifhop  pronounced 
the  name  of  the  child  or  perfon  confirmed  by  him,  and  if 
he  did  not  approve  of  the  name,  or  the  perfon  himfelf  or 
his  friends  defired  it  to  he  altered,  it  might  be  done  by  the 
bifhop's  pronouncing  a  new  name  upon  his  minidering 
this  rite,  and  the  common  law  allowed  the  alteration  ;  but 
upon  review  of  the  liturgy  at  king  Char.'es  the  frcond^s 
reiloration,  the  office  of  confirmation  is  altered  as  to  this 
point,  for  now  the  bifbop  doth  not  pronounce  the  name 
of  the  perfon  confirmed,  and  therefore  cannot  alter  it. 
John/.  A.  D.    1 28 1,  ni/mb.  3. 

6.  By  the  ruhricic  at  the  end  of  the  office  of  confirma- 
tion: There  fhall  be  none  admitted  to  the  holy  com- 
munion, until  fuch  time  as  thev  be  connrmed,  or  be  ready 
and  defirous  to  be  confirmed  (0). 


Conge  U'  ellire, 

y^ONGE  d*  eflire^  in  the  languaee  of  France,  which 
^  was  introduced  into  our  laws  by  William  the  Norman 
and  his  fuccefTors,  fignifieth  leave  to  chule\  and  is  the  Icing's 
writ  or  licence  to  the  dean  and  chapter  to  chufe  a  bifhpp, 
in  the  time  of  vacancy  of  the  fee. 

Confecration  of  Churches.     Sec  CfiurcB* 


{•)   For  the  antiquity  of  confirmatioD  fee  De  Cow/,  Dift.  V. 
ind  Iwft.  7.  C.  11.  4. 

Com 
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^OtJSISTORT  is  ihc  court  cbriftian,  or  fpiritual 
^  court,  held  formerly  io  the  nave  of  the  cathedral 
cborch,  or  in  fome  chapel,  ifle  or  portico  belonging  to 
it  i  in  which  the  biibop  prefidedi  and  bad  fome  of  hif 
clergy  for  afleflbrs  and  alEftants,  But  this  court  now  is 
held  by  the  bifliop's  chancellor  or  commiflary^  and  by 
archdeacons  or  their  officials,  either  in  the  cathedral  church 
or  other  convenient  place  of  the  diocefe,  for  the  hearing 
and  determining  of  matters  andcaufes  of  ecclefiafiical  cog^ 
nizance,  happening  within  that  diocefe.  Katn  Par.  Ami. 
Qloff.   Gpi.%1. 

From  the  confiftory  the  appeal  is  to  the  archbifliop  of 
the  {province.    Gcd,  83. 

ConfoUdation  of  Churches.    See  (SnJatu 


ConfttUatton. 

CONSULTATION  is  a  writ,  whereby  a  caufe  be- 
ing formerly  removed  by  prohibition  out  of  the  cede- 
fiaftical  court  or  court  chriflian,  to  the  king's  court,  is 
returned  thither  again.  For  if  the  judges  of  the  king's 
covrt,  comparing  the  libel  with  the  fuggeftion  of  the 
P^rty^  6nd  the  fuggeflion  falfe,  or  not  proved^  and  there* 
fore  the  caufe  to  be  wrongfully  called  from  the  court 
chriftian  ;  then,  upon  this  €§nfultau§n  or  deliberation,  they 
decree  it  to  be  returned  again ;  whereupon  the  writ  in  this 
cafe  obtained,  is  called  a  €§nfultatien.    Terms  of  the  law. 

Concerning  which  it  is  enabled  by  the  ftatute  intituled, 
*^  The  ftatute  of  the  writ  of  confultation",  made  in  the 
%4Ed*  I.  as  followeth:  H^hireas  ecelefiaflical  judgn  bmn 
tjftmfurieafid  to  frocui  In  amfn  msved  hfrn  ibtm^  hjfwra 
•f  tbi  Ung^s  writ  •/  prMhutH^  in  cafa  when  nuudy  istUd 
mot  be  given  t§  amplainants  in  the  Jting's  courts  by  any  writ  omi 
of  ebmmeery^  beeattfe  tbatfuch  plaintiff's  were  deferred  ef  their 
tight  and  remedy  in  h&tb  cenrts,  as  well  temporal  as  fpiritmml% 
i§  their  great  damaee^  like  as  the  king  bath  been  advertifed  by 
tbegrievHU  cempJaint  ef  bis  fuhyeQi ;  eur  Urd  the  king  wtUetb 
mmd  temmtamditb,  ibai  where  ecclefiajlual  judges  de  fmreemfe  Jm 

the 
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tki  aftrtfmi  cafi$^  by  tbi  iing^s  probiUtion  dlnffidunli  ibim% 
tbai  tbi  cbanci/hr  §r  tbe  chief  jujltu  •[  our  Lord  tbi  kifigfst 
tbi  timi  hiiitgy  upon  figbt  of  tbi  libit  of  tbi  fanrn  mattir^  at 
tbt  inftanti  ^  tbi  plaintiff^  (if  tbiy  can  fa  tM  tbi  cufi  canmi 
bi  Tidnjfid  by  any  writ  otti  of  tbi  cbattcirjj  btU  tbat  ibtjpi^ 
rituai  court  ougbt  to  ditirmim  tbi  mattirs)  Jhall  writi  to  tbi^ 
occlifiafiicaijudgisbifcri  wbom  tli  caufi  watfirft  movtd^  thai 
tbiy  prociid  tbtntn^  noturitbftam&ng  tbi  king^s  frobibitim  ijr* 
nGid  to  thorn  befori. 

Upon  figbt  of  tbi  Ubil]  For  (as  it  was  heretofore  held,) 
agreeable  to  tbe  libel  ought  the  confultation  to  be.  And 
therefore  in  Hoflmi\  cafe,  when  the  parfon  foed  in  the 
fpiritual  court  for  all  the  tithes*  of  fuch  a  ground,  and  the 
defendant  obtained  a  prohibition,  upon  fumiife  that  the 
queen  had  ,been  ftifed  of  two  parts  of  the  tithes,  and  had 
granted  them  away,  and  that  he  had  pajd  the  two  parts  to 
the  grantee,  altho'  the  prohibition  was  for  the  tWQ  parts 
only,  yet  when  the  parfon  prayed  confultstion  for  the  third 
part,  it  was  denied ;  becaufe  his  confultation  could  not  be 
granted  but  according  to  his  libel,  and  fo  he  muft  libel  for 
hb  third  part  de  novo*  But  Hobart  leaves  a  query  on 
this  cafe,  whether  he  might  not  have  had  a  confultation, 
as  to  tbe  third  part  only.  And  the  very  next  year,  in 
JBrrm's  cafe,  where  the  parfon  fued  for  tithes  of  hay  in 
fjpetie  for  a  hundred  acres ;  and  in  a  prohibition  ifTue  was 
taken,  whether  the  inhabitants  had  ufed  to  pay  for  all  tithes 
of  hay  of  all  ancient  meadows  within  the  town  a  certain 
rate  tithe  ;  and  the  jury  found  there  was  fuch  a  cuftom  for 
all  the  ancient  meadows,  favtng  for  certain  called  Barton 
aeadovirs,  for  which  tithes  had  been  paid  in  kind ;  and 
that  the  party  who  was  fued  for  tithes  in  the  fpiritual  court, 
bad  hay  upon  five  acres  of  the  Barton  meadow ;  it  was*^ 
fcfebred,  that  if  the  jury  had  found  againft  the  cuftom 
generally,  as  they  might  well  have  done,  the  parfon  (hould 
have  had  his  confultation  for  all ;  but  however  as  they 
found  the  truth  diftributively,  that  he  had  caufe  to  fue  in 
the  fpiritual  court  for  one  parr,  but  not  for  the  other,  he 
had  confultation  as  to  the  Barton  land  \  inafmuch  as  the 
libel  for  tithes  in  kind  for  the  hundred  acres,  was  feveral, 
for  all  or  any  part ;  and  therefore  for  fo  much  as  was 
Barton,  and  oui  of  the  cuilom,  it  was  as  well  libelled, 
as  if  it  had  been  for  that  alone.     Gibf  1030.     Hob.  115, 

Tbe  refolutien  upon  this  head,  in  Fuller^  cafe,  was  as 
fellows:  When  any  libel  in  the  ecdcfiafiical  court  con- 
tains many  articles :  if  any  of  them  do  not  belong  to  the 

cognizance 
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cognizance  of  the  court  chriftian,  a  prohibition  may  ha 
granted  generally)  and  upon  motion  made,  confuhation 
may  be  awarded  as  to  things  which  do  belong  to  the  fpi- 
ritual  jurifdkSiion ;  for  the  writ  of  confultation  with  a 
qu^ady  is  frtquenc  and  ufual.     12  Co,  44. 

//  they  can  fa  that  the  caje  cannot  be  redrtjfed]  This  fup- 
pofeth  ftri(S^  examination  of  the  matter;  which  is  always 
.  inade  before  confultation  awarded.  'For  confultations  are 
the  judgments  of  courts  had  upon  deliberation,  whereas 
prohibiCiuns  are  granted  upon  furmifes.  To  this  purpofe 
it  was  faid  by  Vaughan  chief  juftice,  (f^augh,  3^3  J  *'  We 
find  no  record  of  prohibitions  denied,  for  there  is  no  entry 
made  of  niotions  not  granted  ;  but  of  prohibitions  granted 
there  is : "  which  makes  the  granting  of  a  prohibition  of 
no  great  authority,  unleb  upon  a£)ion  brought  a  confulta- 
tion be  drnied  upon  demurrer.     Gihf.  1030. 

It  is  on  acrount  of  the  great  deliberation  ro  be  J)efl:owcd 
on  tbefc  occafions,  and  its  bemg  an  award  of  the  court, 
and  final,  that  no  confultation  can  be  granted,  though  by 
all  rhe  judges,  out  of  term;  nor  by  any  of  them  within 
the  term,  out  of  court,  as  was  refolved  in  FulUr\  cafe  i 
and  lord  Coke  fays,  the  name  of  the  writ  imports  this, 
that  the  court  upon  confultation  amongit  them  ought  to 
award  it.     Gibj.  1030.     12  Co,  41* 

And  by  the  50  Ed.  3.  c.  4.  When  a  confultation  h  oncg 
duly  granted  upo^i  a  i^rohibition  made  to  the  judge  of  holy  churchy 
the  Jami  judge  may  proceed  in  the  caufe  by  virtue  of  the  famg 
conjuitation^  nctwiih/landing  any  other  prohibition  thereupon  to 
bi/n  delivered  :  Provided,  always^  that  the  matter  in  the  libel 
of  the  faid  caufe  be  not  ingroffed^  inlarged^  or  otberwift 
changed,, 

Where  a  confultation  is  once  duly  granted]  H,  42  Elizm 
Sibley  and  Crawley.  On  a  prohibition  for  tithes ;  the  de- 
fendant (hewed,  that  before  that  time  the  plaint ifF  had 
fued  in  chancery,  to  f^ay  it  by  EngliOi  bill,  and  afterwards 
brought  a  prohibition  there,  and  a  confultation  was  there 
granted,  and  that  this  pronibition  is  for  the  fame  caufe, 
namely,  for  matter  of  difcharge ;  wherefore  he  prayed  a 
confultation  \jpon  this  flatute,  which  requireth,  that  con- 
fultation being  once  duly  granted,  there  (hall  not  be  another 
prohibition.  But  the  court  held,  that  this  confultation 
was  not  duly  granted  according  to  the  intent  of  the 
ftatute ;  bccaufe  the  prohibition  was  not  duly  grantable 
there,  and  fo  out  of  the  flatute :  for  it  was  not  duly 
granted  upon  an  £ngli(h  bill.  And  by  the  court,  The 
fiatute  is  to  be  intended  where  the  confultation  is  granted 

upon 
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opon  exainination  of  the  matter,  and  not  for  the  infufE- 
cicncy  of  the  proceedings.  WhereupfMi  ic  was  awarded, 
ihac  the  prohibition  (hould  (^and.     Cro.  Eliz.  736. 

And  afterwards,  E,  11  Ja.  in  the  cafe  of  Tey  and  C§x^ 
we  find  it  laid  down  as  a  rule  by  the  whole  court  of  king's 
bench,  that  ir  it  be  apparent  matter,  that  the  confultation 
was  not  duly  granted,  then  a  new  prohibition  may  be 
granted.     2  Brownl.  35.     Mod.  917   Gtbf.  JO31. 

Upon  a  prohibition  made  to  the )udge  of  holy  church^  But  fo, 
that  the  .firft  confultation  hafh   been   granted   upon   the 
matter  or  fubftance  of  the  fuggefton,  and  not  for  liefdulc 
of  form  only      For  in  the  cafe  of  Cox  and  Seymour ^  though 
the  fame  fuggeftion  had  been  made  before,  in  four  frveral 
prohibitions  for  the  fame  land,  and  the  fame  manner  of 
tithing  was  alledifcd,  and  every  of  the  four  times  confuU 
tation  had   been   granted  ;  yer,  becaufe  it  was  in  every 
inftaoce  only    for  delault  of  pro.  f  within   fix   months, 
through  negled  to  have  the  witneflcs  ready   m  due  time 
according  to  Edward  the  fixth's  ftatute  of  tithes,  and  not 
upon  the  right  or  trial  of  the  luftom  \  the  fuggeHion  was 
held  to  be  good,  and  a  fifth  prohibition  grantable.     And 
in  the  cafe  of  Stroud  and  Hojkins^  H  6  Cha  (p)  the  fame 
dodrioe  is  laid  down  as  follows  :  The  ftauite  of  the  50 
Ed  3.  is  intended,  where  confultation  is  grantcii  upon  the 
fubftanceof  the  fuggeftion,  being  proved  to  be  infufiicienc 
in  verdi£t,  or  non-fuit  after  evidence  ;  and  not  where  ic 
is  granted  for  the  infufficiency   of  the  form  of  the  fug- 
geftion,  or  in  the  proceeding  thereupon.     Which  dodtrine 
bad  been  alfo  laid  down  before,  in  the  7  jfa,  in  the  co'jrc 
of  king's  bench  (q);    namely,    when   a  confultation   is 
granted  upon   any  default  of  the  prohibition  in  furoi,  by 
mifprifion  of  the  clerk,  or  by  mifpleadin^  of  any  flatu^e  ; 
in   that  cafe,  or  fuch    like,    a  new   prohibition  m^y    be 
granted  upon  the  fame  libel:  but  if  confulcacion  be  granted 
upon  the  right  of    the  thing  in  queilion,    there  a   new 
prohibition  fliall  not  be   granted    upon   the   fame   JibeL 
Gib/l  103 1. 

But  the  next  year,  in  the  JB  J  a.  in  the  cafe  of  Dorwod 
and  Brikinden  (r),  the  court  feems  to  have  gone  fomewhac 
farther  than   bare  form  in  the  rule  there  laid  down  j  viz. 


(/)  Cro»  Car,  20S. 

(f)  2  Bro'wnl.  245.     See  alfo  2  Keb,  719* 

(r)  2  Broiunl*  26* 

If 
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If  a  man  libel  for  tithes  for  divers  years,  andaprqhibt- 
tion  IS  granted  for  part  of  the  years,  and  after  that  a  con* 
fultation  is  ai^arded ;  yet  the  piaintifF  may  have  a  new 
prohibttton  (or  the  reftdue  of  the  iime^  notwithftanding: 
the  ftatute  of  the  50  £d.  3.  and  that  it  be  upon  one  feif 
fame  libel.     Id. 

A  cafe  not  aniike  thif,  was  7T  i  /i^.  where  1  prohibi- 
tion had  been  granted  upon  fuggeftion  of  a  modus  to  pay 
ad.  for  every  lamb  falling  in  the  pariOi ;  after  which,  tbn* 
fultation  was  alfo  granted :  then  there  was  a  notion  for 
ft  new  prohibition,  on  fuggeftion  of  a  modus  of  2  d.  for 
every  lamb  falling  in  a  particular /arm  of  the  fame  parilb* 
And  though  it  is  there  (aid,  that  if  this  modus  bad  been 
found  by  the  verdid,  no  cohfultation  had  been  granted  (x) ; 
yet  the  court  inclined  againft  a  prohibition  by  itafon  of 
this  ftatute.     2  f^tnt.  47. 

The  fvme  judge  may  prnad  in  the  cau/i]  Mefme  If  jn^  : 
It  was  obferved  by  Noy,  in  the  cafe  of  Bnury  and  ff^aiHtf^ 
ton  (r),  that  though  in  the  printed  books,  and  alfo  in  the 
extra6(  of  the  ftatute  in  the  time  of  R.  2.  and  in  one  roll 
remaining  in  the  tower,  it  is  the  fome  jmdgi ;  yet  in  th^ 
parliament  roll  itfelf,  it  is  only  the  eaUJiaftkal  judge  in 
general :  and  he  added^  that  if  it  were  as  in  the  printed 
books  and  extra£ts,  yet  this  (hould  not  be  intended  the 
fame  perfonal  judge,  but  the  fame  judge  of  cognisance  of 
the  fame  jurifdidibn  or  <^aufe$  fo  as  no  new  prohibition 
Aall  be  grantable,  after  confutation,  though  the  bifliop 
Or  archdeacon  conftitute  a  new  judge,  or  the  party  appeal 
from  an  inferior  to  a  fuperior  court.  Which  doftrine  it 
agreeable  to  the  refolution  in  Bigge's  cafe,  in  the  14  Ja.  (ar) 
Where  prohibition  was  prayed,  upon  an  appeal,  after  con* 
ftiltation,  but  was  denied  1  and  the  court  faid,  that  this 
ad  ought  to  have  a  reafonabie  conftru6lion,  to  be  before 
the  fame  judge,  and  for  the  fame  caufe ;  that  the  apperi 
doth  only  fufpend  the  fentence,  but  yei  the  fame  flmnds 
fiill  in  force  ;  that  if  a  new  prohibition  fliould  -be  granted 
upon  an  appeal,  then  upon  feveral  appeals  three  or  four 
prohibitions  might  be  granted^  which  would  be  very  in- 
convenient $  and  that  the  intent  of  the  ftatute  was,  that 


(j)  Though  the  modus  be  not  found  at  laid,  yet  if  ««y 
modus  be  found,  it  is  a  fufficient  ground  for  refofi^g^  a'  CAa* 
fyjtation.     i  T.  Rep.  428.     Breck  v.  Ricbardfin. 

(:)  Popb,  159.     Palm*  418. 

{u)  iBulft,  i8a.    Moor^gi';. 

4  he 
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he  which  h^th  but  one  fuit,  (hould  not  be  infinttely  trou- 
bled.    Gibf.  I03f. 

It  is  true,  in  the  cafe  of  Davy  and  Ccckam^  !n  the  22 
Ja,  {x)  a  new  prohibition  was  prayed  (and,  as  is  fatd^^ 
obtained)  after  an  appeal  made;  and  that  according  to  the 
reafoning  of  Jones,  becaufe  although  it  was  the  fame 
caufe,  and  upon  the  fame  hbel,  y^t  it  was  before  a  new 
court.  But  it  is  to  be  obferved,  t'hac  the  confultation 
there  had  been  granted  for  lack  of  form  (namely,  upon 
dcftult  of  proof  within  fix  months) ;  in  which  cafe,  as 
hath  been  already  obferved,  a  new  prohibition  after  con- 
fuhation  may  bb  granted  to  the  very  fame  judge,  notwith* 
ftandin^  this  Oatute.  And  though  in  the  cafe  of  Bowry 
and  Jf^aliington^  as  it  (lands  reported  by  Popham  (y),  it 
was  refolved,  that  a  new  prohibirion  may  be  granted,  if 
there  be  an  appeal  ;  yet  this  doth  not  contradift  the  former 
judgments  if  we  take  in  the  two  limitations  that  are  there 
added ;  i.  That  if  he  who  appeals,  prayeth  a  prohibition, 
he  (hall  not  have  it ;  for  then  fuits  (hall  be  deferred  in  in* 
fioitum  in  the  ecclefiaftical  courts.  Nor,  2.  If  the  pro* 
hibition  and  confultation  were  upon  the  body  of  the  mat- 
ter, and  the  fubftance  of  it ;  for  otherwife,  he  (hall  be  put 
many  times  to  try  the  fame  matter ;  which  is  full  of  vex- 
ation*   Gibf,  1031. 

Be  mt  mgrojftd^  enlarged^  fr  otherwife  changed']  In  the 
cafe  of  Denton  and  the  countcfb  of  Clanricard^  in  the  18 
'Ja.  where  the  firft  libel  was,  that  tithes  had  been  paid 
time  out  of  mind  ;  and  the  fecund  libel  was,  that  the 
tithes  had  been  paid  for  twenty,  thirty,  or  forty  years, 
and  time  out  of  mind  :  this  was  adjudged  a  change  of  the 
libel,  as  laying  the  foundation  of  a  new  title  different 
from  the  former  ;  and  the  whole  court  faid,  that  if  they 
proceeded  upon  that  addition,  they  would  grant  a  prohibi- 
tion.    Gihf.  1031.  (z) 

But  when  the  libel  was  for  tithe  milk  of  eight  cows; 
and  upon  a  modus  pleaded,  prohibition  and  injundlion 
were  obtained  ;  and  afterwards  the  fame  incumbent  libel- 
led for  the  fame  tithe  againft  the  fame  perfon,  onlv  in- 
ferting  a  lefs  number  of  cows :  this  change  in  the  libel 


(x)  2  Roll,  Rep,  500. 

iy)  Pcpb.  159. 

(z)  For  this  lad  allegation  would  have  given  a  new  title  by 
prefcription  according  to  the  civil  law.  2  Roll,  Rep,  207.  18 
/7*.  Jh.  97.     Sec  Hoh,  298. 

Vol.  II.  C  di4 
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did  n6t  make  it  a  different  caufe;  and  thfrefore  attach* 
meot  upon  the  prohibition  was  granted.     Gibf,  1032.  [a) 

Conventicle.     Sec  '^ifitXitt^^ 


COAVMitiO0» 


Cont)ocation. 

I.  'T'  HO*  the  word  conv9caUon  be  in  iifcif  of  a  general 

^    figntfication,    and   q»ay  indiiFerrntly  be  app.'ied   to 

.any  aflembly  which  is  fummoned  or  called  together  .after 

an  orderly  manner ;  yet  cuftom  (which  in  tbefe  matters 

is  wont  to  prevail)  hath  determined  its  fenfe  to  an  eccle- 

fiaflica)  ufe,  and  made  it  if  not  onljs  yet  principally,  to  be 

reftrained  to  the  aflemblits  of  the  clergy. 

BefMethecoa-       a.  That  the  bijbsp  of  every  diocefe  had  here  as  in  all 

^iieft.  other  chriftian  countries  power  to  convene  the  clergy  of 

.  his  diocefe,  and  in  a  common  fynod  or  council  with  tbem 

to  tranfad  fuch  affairs  as  fpecially  rtlated  to  the  order  and 

.  government  of  the  churches  under  his  juriididlioD,  is  not 

to  be  queftioned.     Xhefe  affrmblies  of  the  clergy  were  as 

old  almoft  as  the  (11  ft  fettlement  of  chriftivnity  amongft 

us,  and  amidft  all  our  Oiber  revolutions  continued  to  be 

beld  till  the  time  of  king  Henry  the  eighth. 

What  the  bi(hop  of  every  diocefe  did  within  his  own 
did  rid,  the  archhi/hcp  of  each  province,  after  the  king- 
.dom  was  divided  into  provinces,  did  within  his  proper 
province.     They  called  together  firft  the  bifhops,  after- 
wards the  other  prelates,  of  their  provincef ;  and  by  de« 
.    grees  added  to  thefe  fuch  of  their  inferior  clergy,  zs  they 
-#        *       thought  needful. 

In  thefe  two  aflemblies  of  the  clergy  (the  dioafan  fywii 
and  prov'maal  counc'i  i)  only  the  spiritual  affairs  of  the 
church  were  wont  for  a  long  time  to  be  tranfajled.  So 
that  in  this  refpedi  therefore,  there  was  no  difference  be* 
tween*  the  bifliops  and  clergy  of  our  own  and  of  all  other 
thriftian  churches.  Our  metropolitans  and  their  fuffrag^ns 
'  aded  by  the  fame  rules  here«  as  they  did  in  ail  other 
.  couatriet*  They  held  thefe  afiemblies  by  the  fame  power, 
convened  the  fame  perfons,  and  did  the  fame  things  in 
them* 


^}  1  Lion,  iii» 

Whei 
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When  the  papal  authority  had  prevailed  here,  as  in  moft 
other  kingdoms  and  countries  in  Europe,  by  the  leave  of 
our  kings  and  at  the  command  of  the  legates -fent  from 
Rome,  another  and  yet  larger  fort  of  councils  were  intro- 
duced among  us,  of  the  biOiops  and  prelatts  of  the  M'hole 
realm*  Thefe  were  properly  natihttai  church  councils ; 
and  were  wont  to  be  held  for  fome  fpecial  deiigns,  which 
either  the  pope,  the  king,  or  both,  had  to  promote  by 
tbem. 

But  befides  thefe  fynods  common  to  us  with  all  other 
chrifiian  churches,  and  which  were  in  their  nature  and  end 
II  well  as  conftitution  properly  and  purely  ecclefiaftical ; 
two  other  ademblies  there  weie  of  the  clergy  of  this 
realm,  peculiar  to  our  own  ftate  and  country  :  in  which 
the  clergy  were  convened,  not  for  the  fpiritual  affairs  of 
the  church,  but  for  the  good  and  benefit  of  the  realm, 
and  to  ad  as  members  of  the  one  as  well  as  of  the  other. 
Now  the  occafion  of  thefe  was'this :  When  the  faiih  of 
Chrifl  was  thoroughly  planted  here,  and  the  piety  of  our 
anceftors  had  liberally  endowed  the  bifhops  and  clergy  of 
the  church  with  temporal  lands  and  poflefiions ;  not  only 
the  opinion  which  they  had  of  their  prudence  and  piety 
(Kompted  them  to  take  the  moft  eminent  of  them  into- 
their  publick  councils,  but  the  intereft  which  they  had  by 
that  means  in  the  ftate  made  it  expedient  fo  to  do,  and  to 
commit  the  direction  and  management  of  offices  and  affairs 
to  them. 

Hence  our  bifhops  firft,  and  then  fome  of  our  other 
prelates  (as  abbots  and  priors),  were  very  early  brought 
into  the  great  councils  of  the  realm,  or  parliament;  and 
there  confulted  and  a6ied  together  with  the  laity. 

Thus  were  the  greater  clergy  firft  brought  into  our  ftate 
councils,  and  made  a  conftant  or  eftablifheJ  part  of  them. 
But  in  procefs  of  time,  our  princes  began  to  have  a  fur- 
ther occafion  for  them.  For  being  increafed  in  number, 
and  with  that  in  their  wealth  too,  not  only  our  kings, 
but  the  people  began  to  think  it  reafonable,  that  the  clergy 
fhould  bear  a  part  in  the  public  burdens,  as  well  as  enjoy 
their  fliare  of  the  public  treafure. 

Hence  our  Saxon  anceftors,  under  whom  the  church 
was  the  moft  free,  yet  fubjedcd  the  lands  of  the  clergy 
to  the  threefold  neceffity,  of  caftles,  bridges,  and  expedi- 
tions. And  the  granting  of  aids  in  theie  cafes,  brought 
00  aflemblies  of  the  clergy,  which  were  afterwards  diftin- 
guilhed  by  the  name  of  convocation.  Wake's  State  of  the 
Ch,  pajim. 

Ci  3.1a 
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After  therea-        3.  In  the  Saxon  times,  the  lords  fpiritual  (as- welT  a» 

^"**iV*'      the  oibcr  clergy)  held  b.   fraakalmoignc,  but   yet  made 

*****        ^*   '  g*"^*^  P*^'^  (*'  ^*5  f***^)  °^  ^^'^  grand  council  of  the  nation  j 

being  the  rood  learned  perfons  thut,  in  thofe  times  of  ig- 

noraQce9  met  to  m^ke  laws  and  reguUtions. 

But  VVilliaia  the  conqueror  turned  the  frankalmoigi\e 
tenures  of  the  bifliops  and  feme  of  the  great  abbots  into 
baronies  ;  and  from  thenceforwards  thev  were  obliged  to 
fend  perfons  to  the  wars,  or  were  ^tfiefied  to  theefcuage, 
(which  was  a  fine  or  pay  meat  in  money  inflead  thereof,) 
and  were  obliged  t.^  att-nd  in  parli^iment.  And  then  their 
attendan'.e  was  complained  of  as  a  burden.  And  this 
begat  the  grand  quarrel  in  Henry  the  fccond's  time  between 
the  king  and  Ihomss  Bcckct.  For  the  (latute  of  Claren- 
don required  fuch  aitenJance,  which  confirmed  the  efcuage 
on  them.  For  this  they  made  many  exceptions ;  and 
particularly,  that  the  parliament  took  cognizancQ  of  trea- 
ions  and  felonies  :  whcrras  the  clergy,  by  a  canon  of  the 
council  of  Toledo,  were  forbid  to  give  judgment  in  cafes 
of  blood.  And  therefore  to  obviate  this  obje<3ioo,  the 
conftitutions  of  Clarendon  permitted  them  to  wi;bdraw  in 
fuch  cafes. 

Notwithflanding  this  conceffi-^n,  they  ftill  objefied 
againft  the  nth  article  o^  thit  ftatute,  which  required 
them  to  be  prcfcnt  until  judgment  was  to  be  given. 

This  article  obliged  them  to  attend  ;  and  therefore  though 
they  had  excepted^'the  cafe  of  b^ood,  yet  they  knew  their 
attendance  confirmed  their  eftates  as  baronies;  and  they 
did  not  care  that  the  munificence  and  frankaimoigne  of 
the  ancient  kings  (hould  be  changed  into  fuch  tenures. 
But  notwithftandinf;  the  quarrel  with  Becket.  the  king 
prevailed  that  they  fiiould  continue  baronies.  GilS.  ExJjm 
44»  5»  6. 

And  the  following  princes  in  their  parliaments  taxed 
them  in  refpeA  of  their  baronies,  after  the  fame  manner 
that  they  did  thofe  of  the  larty. 

Yet  nill,  this  reached  only  to  the  prelates  and  fuperior 
clergy ;  but  the  body  of  the  clergy,  that  had  no  baronies, 
and  holding  by  frankaimoigne,  were  in  a  great  mcafure 
exempt  from  the  charges  'which  were  aiTeS'ed  upon  the 
laity,  and  were  therefore  by  fome  other  way  to  be  brought 
under  the  fame  obligation.  ^ 

In  order  hereunto  feveral  nieafurrs  were  taken,  till  at 

laft  they  fettled  into  that  method  which  finally  obtained, 

and  fet  afide  the  neceflity  of  any  other  way.     FiriV,  the 

.    pope  laid  a  tax  upon  the  church  for  the  ufe  of  the  king  ; 

<  and 


snd  both  their  powers  uniting,  the  clergy  were  forced  to 
fubmit  to  it.  Next  the  hifhops  were  prevailed  with,  upon 
feme  extraordinary  occafions,  to  oblige  their  clergy  to  grant 
a  fubfidy  (o  the  king,  in  the  way  of  a  benevolence ;  and 
for  this,  letters  of  fecurity  were  granted  back  by  the  king 
to  them,  to  infure  them  that  what  they  had  done  (hould 
not  be  drawn  into  example  or  confequence. 

And  thefe  conceffions  were  fometimes  made  by  the  bi- 
(bops  in  the  nam€  of  their  clergy :  but  the  common  way 
was,  that  every  biftiop  held  a  meeting  of  the  clergy  of 
his  diocefe.  Then  they  agreed  what  they  would  do ; 
and  impowered  firfl  the  bi(hops,  afterwards  their  arch- 
deacons, and  finally  pro6^ors  of  their  own,  chofen  for 
that  end,  to  make  the  conceffion  for  them.  IVah:  ut 
Jnpra. 

4.  Thus  ftood  this  matter  till  the  time  of  Edward  the  Fron  Edw.  i, 
iirft ;  who,  not  willing  to  continue  at  fuch  a  precarious  to  Hen.  s. 
rate  with  his  clergy,  took  another  method  ;  and,  after  fe- 
veral  other  experiments,  fixed  at  laft  upon  an  eftablifli- 
oient,  which  hath  in  fome  fort  continued  ever  fince.  The 
method  he  rcfolved  upon  was  this :  viz.  That  the  earls 
and  barons  (hould  be  called  to  parliament  as  formerly, 
and  embodied  in  one  houfe :  and  that  the  tenants  in 
burgage  fhould  fend  their  reprefentatives :  and  that  the 
tenants  by  knight's  fervice,  and  other  focage  tenants  in 
the  counties,  fhould  alfo  fenJ  their  reprefentatives ;  and 
tiiefe  were  embodied  in  the  other  houfe.  He  defigned  to 
have  the  clergy  as  a  third  eftate  ;  and  as  the  bifhops  were 
to  fit  pit  baroniam  in  the  temporal  parliament,  fo  they 
were  to  fit  with  (he  inferior  clergy  in  convocation.  And 
the  projedl  and  defign  of  the  king  was,  that  as  the  two 
temporal  effaces  charged  the  temporalties,  and  made  laws 
to  bind  all  temporal  things  within  this  realm  ;  io  this 
other  body  (hould  have  given  taxes  to  char-;e  tne  fpiritual 
poiT^ffions,  and  have  made  canons  to  bind  the  ccclcfiadical 
body  :  To  this  end  was  the  p? ismununUs  claufe  (fo  called 
from  the  firft  word  thereof)  in  the  fummons  to  the  arch« 
bifhops  and  bifhops,  by  which  he  required  them  to  fum- 
mon  fuch  of  their  inferior  clergy  to  come  with  them  to 
parliament,  as  he  then  fpecified  and  thought  fufficient  to 
^8i  for  the  whole  body  of  the  clrrgy. 

This  alterjed   the  Englifli  convocation  from  the  foreign 
fynods;  for  thefe  wero*  totally   compofcd   of  the   bi(hnps, 
who  were  paftors  of  the  church  ;  (for  the  clergv  were  re- 
gularly efteemed  only  their   afTidanc^;)  and  cnerefore  the  , 
bifhops  only  were  coliedtcd  to  compofe  fuch  foreign  fynods, 

C  3  to 
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to  declare  what  was  the  dodrine,  or  (hould  be  the  dicipline  . 
of  the  church, 

« Edward  the  firft  projeded,  to  have  made  the  clergy  one 
third  eiftate,  dependant  on  himfclf ;  and  therefore  not  onlf 
called  the  bifliops,  whom  as  barons  he  had  a  right  to  fum* 
mon,  but  the  reft  of  the  clergy,  that  he  might  have  their 
confent  to  the  taxes  and  afleflments  made  on  that  body. 

But  the  clergy  forefeeing  they  were  likely  to  be  taxed, 
alledged  that  they  could  not  meet  under  a  temporal  au« 
thority,  to  make  any  laws  or  canoiis  to  govern  the  church* 
And  this  difpute  was  maintained  by  the  archbifiiops  And  . 
bifiiops,  who  were  very  loth  the  clergy  (bould  be  taxed, 
or  that  they  (hou*d  have  any  intereft  in  making  ecdefia- 
flical  canons,  which  formerly  were  mad^  by  their  fole 
authority ;   for  even  if  thofe  canons  had  been  made  at 
Rome,  yet,  if  they  were  not  made  in  a  general  council, 
they  did  not  think  them  binding  here,  unlefs  they  were 
received  by  fome  proviiKial  conftitution  of  the  bifhopv. 
And  thoueh  the  inferior  clergy,  by  this  new  fcheme  of  Ed* 
ward  the  hrft,  were  let  into  the  power  of  making  canons  } 
yet  they  forefaw  they  were  to  be  taxed,  and  therefore 
joined  with  the  bilhops,  in  oppofing  what  they  thought  ao 
innovation,  and  in  the  end  paid  no  obedience  to  the  fn^^ 
wunUatis  c\zu(c ;  but  thearchbifhops  andbifliops  threatened 
to  excommunicate  the  king. 

He,  and  the  temporal  cftate,  took  it  fo  ill,  that  the 
clergy  would  not  bear  any  part  of  the  pubiick  charge,  that 
they  were  beforehand  with  them,  and  the  clergy  were  all 
outlawed,  and  their  poflcffions  feifed  into  the  king's  hands. 

This  fo  humbled  the  clergy,  that.thev  at  laft  confented 

(o  meet.     And  to  take  away  all  pretence,  th^re  was  a 

^  fummonSf  befides  the  pramunitntes  chufc  to  the  archbifbop, 

that  be  fhould  fummon  the  biOiops,  deans,  archdeaconry 
colleges,  and  the  whole  clergy,  of  his  proviiKe.  From 
hence  therefore  the  bifiiops,  deans,  archdeacons,  collies, 
and  clergy,  met  by  virtue  of  the  archbifliop's  fummons  ; 
which  being  an  ecdefiaftical  authority,  they  could  not 
obje£l  to.  And  fo  the  bifhops  and  clergy  came  to  convo- 
cation by  virtue  of  the  archbiOiop's  fummons ;  they  efteem« 
ing  it  to  be  in  his  power,  whether  be  would  obey  the 
king's  writ  or  not:  but  when  he  had  iflued  his  fummons, 
they  could  not  pretend  it  was  not  their  duty  to  come. 
But.  the  pntmuniifites  writ  was  not  difufed  ;  becaufe  it 
iireStcd  the  manner  in  which  the  clergy  were  to  attend^ 
to  wit,  the  deans  and  archdeacons  in  perfon,  the  chapter 
by  one,  and  the  clergy  by  two  proAors. 

So 
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So  that  the  clergy  were  doubly  rummoned ;  firft  by  the 
bifhop,  to  attend  the  parliament ;  and,  fecondly,  by  the 
archbifliop,  to  appear  in  convocation.  And  that  the  arch- 
bilhop  might  not  appear  to  fummon  them  folely  in  pur- 
fuance  of  the  king's  writ ;  he  for  the  mod  part  varied  in 
his  fummons  from  the  king's  writ,  both  as  to  the  lime  and 
plice  of  their  meeting. 

And  left  it  might  be  thought  (lill  (of  which  they  were 
very  jealous)  that  their  power  was  derived  from  temporal 
authority,  they  foinetimes  met  on  the  archbiihop's  fum,- 
mons  without  the  king's  writ ;  and  in  fuch  convocation 
the  king  demanded  fupplies,  and  by  fuch  requeft  owned 
the  epifcopal  authority  of  convening.  So  that  the  king's 
writ  was  reckomd  by  the  clergy  no  more  than  one  motive 
for  their  convening.  And  if  the  archbifhop  in  his  fitm- 
mons  recijed  the  king's  writ,  they  prorefted  againft  it, 
becaufe  that  was  laying  bis  :  uthority  on  the  king*8  writ, 
which  the  clergy  would  by  no  means  endure ;  for  (hey 
would  not  confent  that  the  prince  had  any  ecclefiaflical 
authority  to  convene  fynods,  but  they  allowed  the  king's 
writ  to  be  a  motive  for  the  archbifhop  to  convene,  if  he 
agrted  in  judgment  \^ith  the  king. 

And  from  henceforward,  inftead  of  making  one  ftate 
of  the  kingdom,  as  the  king  defigned,  they  com ppfed  two 
ccclefiaftical  fynods,  under  the  fummons  of  each  of  the 
archb  (hops  ;  and  beinu;  forced  into  thofe  two  fynods  be- 
fore mentioned,  they  fat,  and  made  canons  by  which  each 
refpeflive  province  was  bound,  and  gave  aids  and  taxes  to 
the  king.  But  the  archbifhop  of  Canterbury's  clergy,  and 
that  of  York,  affembled  each  in  their  own  province  }  and 
the  king  gratified  the  archbifhops,  by  fufFering  this  new 
body  of  convocation  to  be  formed  in  the  nature  of  a  par- 
liament. I'he  archbifhop  fat  as  king;  his  fufFragans  fat 
in  the  upper  houfe,  as  his  peers  ;  the  deans,  archdeacons, 
and  the  pro^or  for  the  chapter,  rtprefenied  the  burghers; 
and  the  two  prodors  for  the  clergy,  the  knights  of  the 
(hire.  And  (o  this  body,  inflead  of  being  one  of  the 
eflates  as  the  king  dcfigned,  became  an  ecclefiaflical  par- 
liament, to  make  laws,  and  to  tax  the  pofFeffions  of  the 
church.     GlJb.  Exch,  Ch.  4. 

But  although  they  thus  fat  as  a  parliament,  and  made  laws 
for  the  church,  yet  they  did  not  mak^'  a  parr  of  the  par« 
liament  properly  fo  called.  Sometimes  indeed  the  jords, 
and  fometimes  the  commons,  were  wont  to  fend  to  the 
convocation  for  feme  of  their  body  to  give  them  advice  in 
fpiritual  matters ,  but  ftill  this  was  only  by  way  of  advice : 

C  4  for 
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for  the  parliament  have  always  ipfifted,  that  their  laws, 
by  their  own  natural  force,  bind  the  clergf  ;  as  the  laws 
of  all  chriftian  princes  did  in  the  fitft  ages  of  the  church. 
Gilb.  Eicb.  60. 

And  even  the  convocation  tax  did  always  pafs  both 
houfcs  of  parliament  \  fince  it  could  not  bind  as  a  law, 
till  it  had  the  confcnt  of  the  legiOature.     Gilb.  Excb^ 

197. 

Even  To  in  the  Saxon  times,  if  the  fubje£>  of  any  laws 
was  for  the  outward  peace  and  temporal  govexn.iient  of 
-  the  church ;  fuch  laws  were  properly  ordained  by  the  king 
and  his  great  council  of  ciergy  and  laity  intermixed,  as 
our  a£is  of  parliament  are  flill  made.  But  if  there  was 
any  dod^rine  to  be  tried,  or  any  txercife  of  pure  difcipline 
to  be  reformed,  then  the  clergy  of  thegrtat  council  de* 
parted  into  a  feparate  fynod,  and  there  adtcd  as  the  proper 
judges.  Only  when  they  had  thus  provided  tor  the  flate 
ot  religi<^n,  they  brought  their  canons  from  the  fynod  to 
the  great  council,  to  be  ratified  by  the  king,  with  the 
advice  of  his  ^reat  men,  and  fo  mac'e  the  confiitutions  of 

the  church  to  be  laws  of  the  realm. And  the  Norman 

revolution  made  00  change  in  thij  rcfi>edt.     Ktn,  EccU 

Syn.  249 

^eaaoffvW      5.  Ihus  the  cafe  flood,  when  the  zf\  of  fubmifEon, 

Bi'ffiofi  of  ibe  25  H  8.  {,  19.  was  made;  by  which  it  is  enafied  as  fol- 

a^Hea.S.        Jowcib  :   IVbere  the  king's  humbU  and  obedhnt  fubjeGs  the 

cl  Tgy  of  tbii  rtalm  of  England,  havi  not  only  acknowledged^ 

ccoidmg  to  the  trvthy  that  the  convccation  oj  the  J  ante  clergy 

is^  oltjua\s  hatb  been^  and  ought  to  be  cjjemhled  only  by  the 

Ring's  writ  j  but  alfo  fubmitting  ihemfelvei  to  the  king's  ma* 

jefy^  have  promijed  in  verbo  facerdotii  that  they  will  never 

frcm  henceforth  prefume  to  aitem^t^  olledge^  daim^  or  pyt  in 

'  ar/,  §naR<t  promulge^  9r  execute  any  new  can'^m^  confiitutions^ 

ordinances t  provincial^  or  other ^  or  by  whatjocver  name  they 

fhali  be  caled^  in  the  ccnvocatior^  unlefs  the  king's  nuft  royal 

ajfeni  and  licence  may  to  them  be  h^d^  to  makct  promulge^  and 

ixiCkte  the  fame^  and  that  his  majefly  do  give  his  mojl  royal 

ajfent  and  authority  in  that  behalf  \  It  is  therefore  enaSied^ 

according  to  the  faid  fubmijfion^  tbjt  they  nor  any  of  them 

JhaU  prefumi  to  attempt^  a'Udge^  claim^  or  put  in  ure  any 

•     c9n/iiiktions  or  ordinances  provincial^  by  whatfoevtr  name  or 

names    they,   may    be   calledy   in  their  convocations  in   time 

coming  (which  always  JhaU  be  ojfembled  by  authority  of  tbi 

iing'i  w  it)      unlefs  the  fame  clergy  may  hove  the  king's  mo  ft 

royal  ajfeni  and  lifence^  to  maie^  promulge^  and  execute  fuch 

canons  J  ccnfiitutionSf  and  ordinances^  provincial  or  fynodal: 

upon 
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ar^  pah  of  evefy  ove  of  the  faid  clergy  doing  contrary  t9 
ibis  acly  and  beirj^  thereof  conviSf^  to  fuffer  imprtfinmenty 
and  make  fine  at  the  hng^s  wilL 

Accordingly,  T,  8  Ja,  It  was  rcfolvcd  upon  tHis  ftatutc, 
by  fhe  two  chief  ju(lices  and  divers  other  juftices,  at  a 
committee  before  the  lords  in  parliament ;  1.  That  a  con* 
vocation    cannot  aiTemble  at  their  convocation  without 
the  aflcnt  of  the  king.     2.  That  after  their  aflembly  they 
cannot  confer,  to  conftitute  any  canons  without  licence 
of  the  king.     3.  When  they  upon  conference  conclude 
any  canons,  yet  they  cannot  execute  any  of  their  canons 
without  the  royal  aflent.     4,  That  they  cannot  execute 
any  a^ter  the  royal  aflent,  but  with  thefe  four  limitations ; 
(x)  that  they  be  not  againft  the  prerogative  of  the  king ; 
nor  (1)  againft  thre  common  law;  nor  (3)  againft  any 
tature  law;   nor  (4.)  againft  any  cuftom  of  the  realm. 
All  which  appeareth  by  the  faid  ftatute :  And  this  (Coke 
fays)  was  but  an  afHrmance  of  what  was  before  the  faid 
flatute ;  for  it  was  held  before,  that  if  a  canon  be  againft 
the  law  of  the  land  the  biOiop  ought  to  obey  the  com- 
mandment of  the  king,  according  to  the  law  of  the  land, 
12  Co.  72. 

And  therefore  by  this  a£l  the  clergy  being  reftrained 
from  making  any  canons  or  conftitutions  in  their  convo- 
cations without  the  king's  licence,  the  power  as  to  this 
particular,  which  was  before  lodged  in  the  hands  of  the 
metropolitan,  is  now  put  into  the  hands  of  the  kingy'^Vho 
having  by  authority  of  his  writ  commanded  the  archbi- 
fbops  to  fummon  them  for  ftate  purpofes  (as  the  tenor  of 
hit  writ  (hews),  has  it  now  in  his  own  breaft  whether 
be  will  let  them  a6^  at  all  as  a  church  fynod  6r  no. 
They  are  a  convocation  by  the  writ  of  fummons,  but  a 
council  properly  fpeaking  they  are  not,  nor  can  they  le- 
gally aA  as  fuch  till  they  have  obtained  the  king's  licence 
fotodo.     fVake  :  ut  fupta, 

6.  Only  parfons,    vicars,   and   perpetual  curates,    are  Eleaioa. 
capable  of  giving  their  votes  in  chufing  prodors  for  the 
diocefan  clergy.     Johnf,  150. 

If  any  member  of  the  convocation,  who  is  a  profior, 
dies ;  the  archbifliop  iflfues  his  mandate  to  the  bifhop  of 
that  diocefe  to  eledt  another ;  and  this,  by  virtue  of  the 
power  inherent  in  him  to  fummon  his  fuflragan  biftiops ; 
who  being  to  obey  him  in  all  things  lawful  and  boneft, 
and  the  clergy  their  bifhop  in  the  like  manner,  they  by 
tbat  command  make  an  ele6iion  to  fupply  the  place  of  one 
of  their  prodors.     GUk.  Exch.  j8,  59. 

7.  In 
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KMBkr.  7*  In  the  province  of  Canterbury  there  are  only  two 

pr odors  returned  for  each  diocefe :  in  thofe  diocefes  where 
there  are  feveral  archdeaconries  two  are  nominated  by  the 
clergy  of  each  archdeaconry ;  and  out  of  thefe,  two  are 
chofen  to  (erve  as  prodois^r  the  whole  diocefe.  But  in 
the  province  of  York,  two  proAors  are  fent  to  convo- 
cation '  for  every  archdeaconry ;  ocherwife  the  number 
would  be  fo  fmall,  as  fcarce  to  deferve  the  name  of  a  pro* 
vincial  fynod.  By  this  means  it  comes  to  pafs*  that  th« 
parochial  drrgy  have  as  great  an  intereft  in  convocation 
there,  as  the  cathedral  clergy.  Whereas  in  the  pro* 
vince  of  Canterbury,  the  lower  houfe  of  convocation 
confifteth  of  twemy-two  deans  (taking  in  Weftminfter 
and  Windfor),  tweniy-four  prodors  of  the  chapters, 
fifty-three  archdeacons,  in  the  whole  ninety- nine  of  the 
cathedral  clergy ;  and  there  are  but  at  the  (ame  time 
forty- four  .produrs  for  the  parochial  clergy,  J^^f*  150* 
fyaks  34. 

Twohoafet.  8.  Anciently  the  lower  clergy  (at  in  the  fame,  houfe 

with  the  bifliops ;  and  in  the  province  of  York,  the 
bifliops  and  other  clergy  do  fit  in  the  iame  houfe  ftill. 
Jobfif  149. 

But  in  the  province  of  Canterbury  (as  hath  been  laid), 
they  confift  of  two  houfes ;  the  upper  houfe,  where  the 
archbifiiop  and  biflbops  fit;  and  the  lower  houfe,  where 
the  veft  do  fit.    4  IhJI.  322. 

And  as  there  are  two  houfes  of  convocation,  (b  there 
are  two  prolocutors,  one  of  the  bifliops  of  the  higher 
houfe,  chofen  by  that  houfe :  another  of  the  lower  houfe, 
amd  prefented  to  the  bifliops,  for  their  prolocutor,     ^t^ft* 

313. 

P^ifilrgii.  9*  By  the  ftatute  of  8  Hen.  6.  <•  i.  Buaufr  tin  frg" 

lata  and  cUrgj  $f  tbg  realm  called  t9  the  coftvacaiiM^  mmi 
thar  fervanU  and  familiar  §  thai  C9mi  with  them  t9  foA  oa- 
VO£atiMf  gftentimei  hi  arnfted^  m-iUjied^  and  inqmietedi  •mr 
lord  thi  king^  wilawg  f  provide  for  tbife^urity  amd  quiumg/i 
•f  the  faid  prelates  and  clergy^  at  the  fapplicati&n  ef  ihgfaau 
frelaUs  and  clergy^  and  hy  the  ajfent  if  the  great  num.  mmi 
fmmens  $f  the  realm^  bath  ardaimd  and  efiablijbed^  ibai  m^ 
the  clergy  bereafter  f  be  ealUd  t§  tbe  conwcati§n  by  tie 
kimg^s  writ^  amd  their  fervants  and  familiars^  flidl  fer  gvar 
hereafter  fatly  aft  and  enjey  futb  liberty  tr  defence  im  camdt^ 
tarrying^  and  returning^  as  tbe  great  mem  amd  c§mum$mmlty  §f 
tbe  realm^  called  or  tp  be  iaUed  t$  tbe  iing*s  parUamuml^ 
da  enjey^  and  were  wmt  ta  imjoy^  §r  in  time  t$  amu  mgbt 
tt  injcy. 

Ani 


And  in  the  journals  of  the  houfe  of  lords,  we  find  fe- 
Teral  applications  to  their  lordiQiips  for  redrefs  in  cafes 
where  this  liberty  of  the  convocation  clergy  hath  been  in- 
vaded; which  their  lordibips  have  accordingly  granted, 

10.  In  convocation,  thofe  who  are  abfent,  by  leave  or  proslu* 
connivance^  are  allowed  to  vote  by  proxy  ;  and  the  bifhops 

who  hold  lefler  dignities  in  commendam,  can  conftituto 
any  perfon  that  is  member  of  the  lower  houfe  to  vote 
there  as  their  proxy,  for  fuch  deanries  or  archdeaconries 
as  they  hiild  by  commendam.     Johnf,  142. 

11.  Can,  139.  Whofoever  (h^ll  affirm,  that  the  facred  Gtuciil pMrw» 
ffnod  of  this  nation  in  the  name  of  Chrift,  and  by  the 

king's  authority  aflembledy  is  not  the  true  church  of 
England  by  reprelentation ;  let  him  be  excommunicated, 
ind  not  reftored  until  he  repent  and  publickly  revoke  that 
his  wicked  error. 

Can.  14.0.  Whofoever  (hall  affirm,  that  no  manner  of 
perfon,  either  of  the  clergy  or  laity,  not  being  themfelves  / 
particularly  aflemhied  in  the  faid  facred  fynod,  are  to  be 
fiibjcd  to  the  decrees  thereof  in  caufes  ecclefiaftjcal  (made 
aod  ratified  by  the  king's  fupreme  authority)  as  not  having 
given  their  voices  unto  them  ;  let  him  be  excommunicated^ 
aod  not  redored  until  he  repent  and  publickly  revoke  that 
bis  wicked  error. 

^  Can  141.  Whofoever  (hall  affirm,  that  the  facred  fynod 
aflembled  as  aforefaid,  was  a  company  of  fuch  perfons  as 
tiid  confpire  together  againft  godly  and  religious  profefTors 
of  the  gofpel,  and  that  therefore  both  they  and  their  pro* 
ceedings,  in  making  of  canons  and  conftitutions  in  caufes 
ccdefiaftical  by  the  king's  authority  as  aforefaid,  ought  to 
be  defpifed  and  contemned,  the  fame  being  ratified  con-^ 
fantd  and  injoined  by  the  faid  regal  power  fupremacy 
sod  authority  ;  let  them  be  excommunicated,  and  not 
reftored  until  they  repent  and  publickly  revoke  that  their 
wicked  error. 

12.  Lord  Coke  fays,  a  convocation  may  make  confli-  No  po«ert« 
tulions,  by  which  thofe  of  the  fpiritualty  (hall  be  bound,  |»'J»**  ****  """P^ 
fcf  this,  that  they  all,  either  by  reprefentation  or  in  per-'* 

(do,  are  prefent;  but  not  the  temporalty.     12  Co,  73, 

And  in  the  cafe  of  Matthews  and  Burdett^  H  i  Ann» 
lothe  primitive  church,  the  laity  were  prefent  at  all  fynods. 
VVben  the  empire  became  chriftian,  no  canon  was  made 
without  the  emperor's  confeiit*  The  emperor's  confent 
included  that  of  the  people;  he  having  in  himfelf  the 
vbole  legiflative   power,    which    our   kings   have   not. 

Thi  ^. 
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Therefore  if  the  kin^  and  clergy  make  a  canon,  ^t  binJs 
the  clergy  in  re  ecclefiaAicay  but  it  doth  not  bind  laymen  i 
they  are  not  reprefented  in  convocation^  their  confent 
being  neither  given  nor  a(ked.     2  So  Ik*  412. 

And  in  Cox's  cafe,  M,  1700.  By  Wright  lord  keeper  : 
The  canons  of  a  convocation  do  nnt  bind  the  laity  with- 
out an  aft  of  parliament,     i  Pefre  W,  32. 

And  fipally,  in  the  cafe  of  Middleton  and  Croft ^  M  10 

Geo.  2.  it  VI' as  determined  by  the  unanimous  refoluiion  of 

the  court  of  king's  bench,  that  fuch  canons  do  not  proprio 

vigore  bind  the  Jaity.     S/r.  1056. 

Kor  agaJnfi  the      13.  The  convocation  can  do  nothing  againft  the  law  of 

Utt  •!  the  land,  ^j^^  j^^^j  .  ^^^  ^^  ^^^^  ^f  ^j^^  1^^^  ^^  Ij  common  law,  or 

ftatute  law,  can  be  abrogated  or  altered  without  adt  of 
parliament.     12  Cj.  73. 

And  by  the  ftatute  of  25  H,  8.  r,  IQ.  it  is  provided^ 
that  no  canons,  conftitutions,  or  ordinances  (hall  be  made 
or  put  in  execution  within  this  realm,  by  authority  of  the 
convocation  of  the  clergy,  which  (hall  be  contrariant  or 
repugnant  to  the  king's  prerogative  royal,  or  the  cuftoms, 
lawsy  or  flatutes  of  this  realm  (^}. 

14.  By  the  24  //.  8.  c,  12.  (concerning  appeals)  it  is 
enafted,  that  in  all  caufes  tedamentary,  matrimonial,  or 
of  tithes,  depending  in  the  ecclefiaflical  courts,  which 
iliall  touch  the  king,  the  party  grieved  may  appeal  to  the 
upper  h()ufe  of  convocation  beting  then  convocare  by  the 
king*s  writ,  or  next  tnfuing,  within  the  province  ;  (o  that 
fuch  appeal  be  taken  by  the  party  grieved  within  fifteen 
days  next  after  judgment  given :  and  that  determination 
(hall  be  final,  fo  as  that  the  matter  fo  determined  (hall 
never  after  come  in  queflion  and  debate,  to  be  examined 
in  any  other  court. 

15.  The  convocation  ufually  contkiueth  during  the 
time  of  parliament;  but  as  Dr.  Warner  obferves  the  par- 
liament and  convocation  are  feparate  bodies,  independent 
on  cne  another,  and  called  togethei  by  different  writs; 
and  therefore  the  difTolution  of  the  parliament  doth  not 
neceflarily,  or  in  any  refpeft,  difToIve  the  convocation  ; 
fo  that  they  may  continue  to  fit  longer  than  the  parliament 
if  the  king  pleafes.     2  Warn.  535. 

16.  Finally,  the  clergy  havmg  continued  to  tax  them- 
felves  in  convocation  as  aforefaid,  thefe  ailemblies  were 


Appf  a!  to  the 

coAvocaiion. 


CMtifioaace. 


Tbeir  decline. 


{Ji\  This  flatute  was  declaratory  of  the  old  common  ]aw« 
12  Rep.  72.     1  EL  Cvm,  279. 

regularly 


Cortbocatton^  29 


teguUrly  kept  up  till  the  a<a  of  the  13C.  2.  c.  4.  was 
pafled,  when  the  clergy  gave  their  lad  fubfidy  ;  it  being 
then  judged  more  advantageous  10  continue  the  taxin^r 
them  by  way  of  a  land  tax  and  poll  tax,  as  it  had  been  in 
the  time  of  the  long  parliamerK  during  the  civil  wars. 
Glib.  Exch.  56. 

And  in  the  year  1664,  bv  a  private  agreement  between 
Sheldon  archbilhop  and  the  lord  chancellor  Clarendon  and 
other  the  Icing's  minifter*,  it  was  concluded,  that  the 
clergy  (hould  Ulendy  wave  the  privilege  of  taxing  their 
own  body,  and  permit  thcmfelves  to  be  included  in  the 
money  bills  prepared  by  the  commons*  And  this  hath 
made  convocations  unnecefTary  to  the  crown,  and  incon* 
Cderable  in  themfelves.     2  IVarn,  611,  6l2. 

And  fince  that  time  the  clergy  have  been  allowed  to 
¥oie  in  cbufing  knights  of  the  (hire,  as  other  freeholdersy 
which  in  former  times  they  did  not.     ^ohnf,  150. 

And  from  that  time  the  convocation  hath  never  paOed 
any  fy nodical  af^  ;  and   from  thenceforth  until  the  year 
1700,  for  the  moA  part  they  were  oi^ly  called,  and  very 
rarely  did  .fo  much  as  meet  together  in  a  full  body,  and 
With  the  ufual  folemnity.     It  is  true  that  during  the  re- 
mainder of  king  Charles  the  fecond's  reign,    when  the 
office  of  prolocutor   was  void  by  death  or  promotion,  fo 
many  of  the  lower  houfe  came  together  as  were  thought 
fufficient  to  chufe  a  new   one ;  and   thofe  members  that 
were  about  the  town  commonly  met,  during  parliament, 
once  a  week,  had   prayers  read,  and  were  formally  con- 
tinued till  the  parliament  was  difToIved,  and  the  convo- 
cation together  wiih  it.     And   in  king  James  the  fecond'a 
time,  the  writs  iffued  out  of  courfe,    but  the   membera 
did  not  meet.     In  the  year   1689,  after  the  acceflion  of 
king  William  and  queen  Mary   to  the  throne,  a  convo- 
sation  was  not  only  called,  b  Jt  began  to  fit  in  due  form  ; 
but  their  refolutions  came  to  nothing.     And  from  thence 
till  the  year   1700,  they   were  only  called,  but  did  not 
meet :  but  in  (hat  year,  and  ever  fince,  at  the  meeting 
of  the  parliament,    the  convocation  of  the  clergy  hatii 
likewifc  been  folemnly  opened,  and  the  lower  clergy  have 
been  permitted  |o  form   themfelves  into  a  houf-,  and  to 
chu  e  their  prolocutor ;  nor  have  they   been   finally  dif- 
milTed  fo  foon  as  that  folemnity  was  over,  but  continued 
from  time  to  time,  till  tbe  parliament  hath  broke  up  or 
been  diflbivcd.     And   now   it  feems  to  be  ao:reed,    that 
they  arc  of  right  to  be  aflembled  concurrently  with  par- 
liaments, and  may  a£t  and  proceed  as  provincial  council «, 

when 
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wben  his  majefty  in  his  royal  wiAiom  ftaUjad^il 
pedicot*     JJinf.  14I9  2,  3.  4^: 


.  •* 


Cope« 

^OP  E  Cgnifieth  in  general  a  canopy,  or  vaulted  ooicr* 
^  iog ;  and  from  thence  feemech  to  have  been  tnuwfcried 


to  denote  that  vefiment  of  the  priefts,  which  ooverech 
the  back  and  (boulders. 


CoroUp* 

A  C9r§dj  if  an  allowance  of  meat,  bread,  drink,  roooey^ 
^^  cloathlog,  lodging,  and  (uch  like  ncccflkries  for 
fufienaoce.     Terms  oftbt  law. 

It  is  fometimet  certain,  where  the  certainty  of  thingi  it 
(et  down  \  fomeiiines  uocei tain,  wheie  the  certainty  is 
not  fet  down.     Id, 

Some  corodies  began  by  grant  made  by  one  man  to 
another ;  and  fome  are  of  common  righ^,  as  every  fbnn* 
der  of  abbies  or  religious  boufes  had  authority  to  affign 
fuch  in  the  faid  boufes  for  fuch  perfons  as  be  flionld 
appoint.     Id, 

Corodies  are  turned  into  penGons  and  money  at  this 
day.     fy§9i^  b,  2.  c.  2« 

Corfe  prcfent.     See  l^ttuarp^ 
Council.     See  ^{itlolU 


Courtfi^. 

'T^  HIS   title  treateth  only  of  the  jurifdifiion  of  the 

^    ecclefiafiical  courts  in  general  \  the  law  concerning 

the  fefcrai  particulars,   is  iofeited  under  the  refpedtve 

ID  titles; 


courts.  3 1 

Aks:  as  concerDing  the  fev^ral  kinds  of  courts,  und«r 
ihc  titleSy  C9nfift§rf^  cdnvtcation,  vifitot'fn^  arches^  au^encei 
fr<gr$gaiivt^fii€tdty^  peculiar  i  conceraing  the  officers,  under 
the  tttlei  m'ibdiacBn^  chanallor^  cowmfjfary^  vUar  general^ 
fficitilf  farrcgeti^  aiv^catt^  rtgijier^  prober ^  apparitor ; 
conccFning  the  pra£lice  and  manner  of  proceeding,  under 
the  tides  cawat^  Uhly  citoti§ny  evidina^  ftniena^  fus^  ap- 
p^al^  ^probibitUnj  i§nfultati§n  \  concerning:  the  judgment 
and  execution  of  the  fentence,  under  the  titles  ptnance^ 
pifp€mfimiy  iXiommunicatioit^  inUrdi^,  diprivatUn^  degrada" 
iiw^  fiqagftraticn  ;  and  fuch  like. 

I.  For  the  firft  three  hundred  years  after  Chrift,  the  Origin  of  the 
diftindion  of  ecclefiaftical  or  fpiritual  caufcs,  in  point  of*^«*'^?^***  J«- 
jurifdidion,  did  not  begin  ;  for  at  thjt  time  no  fuch  dif- .^q^J^"  *^ 
tindion   was  heard  of   in  the  chriftian  world  ;   for  the 
aufesof  tefiaments,  matrimony,  baflardy,  atfultery,  and 
the  reft,  which  are  called  ecclefiaftical  or  fpiritual  caufes, 
were  merely  civil,    and  determined  by  the  rules  of  the 
civil  law,  and  fubjed  only  to  the  jurifdic^ion  of  the  civil 
magiftrate.    But  after  the  emperors  were  become  chriftian, 
out  of  a  seal  and  defire  they  had  to  grace  and   honour 
the  learned  and  godly  biftiops  of  that  rime,  they  were 
pleafed  to  fmgle  out  certain  fpecial  caufes,  wherein  they 
panted  jurifdidlion  to  biOiops ;  namely,  in  cafes  of  tithes, 
becaufe  paid  to  men  of  the  church  ;  in  caufes  of  matri- 
mony, becaufe  marriages  were  for  the  moft  part  folemni- 
zed  in  the  church ;  in  caufes  teftamentary,  becaufe  tefta- 
OMOts  were  many  times  made  in  exir^mlsy  when  church'" 
nen  were  prefent  giving  fpiritual  comfort  to  the  teilator, 
sod  therefore  they  were  thought  the  fitteft  perfons  to  take 
the  probates  of  fuch  leftaments  :  and  fo  of  the  reft.     Yet 
ihcfe  bi(hop8  did  not  then  proceed  in  thefe  caufes  accord- 
ing to  the   cauons  and  decrees  of   the  church,  (for  the 
canon  law  was  not  then  made.)  but  according  to  the  rules 
of  the  imperial  law,  and  as  the  civil  magiftrate  proceeded 
in  other  caufes.     Dav,  95. 

2.  Accordingly  in  this  kingdom,  in  the  Saxon  times.  Origin  thrreof 
before  the  Norman  conqueft,  there  was  no  diftinciion  of  v^ihia  this 
jurifdidions  ;  but  all  matters,  as  well  fpiritual  as  temporal,  "^"'"^  *-■»  P*'''" 
were  determined  in   the  county  court  called  the  flieiiti's  "  "' 
tourn,  where  the  biftiop  and  earl  (or  in  his  abfer.cc  the 
Sheriff)  fat  together ;  or  elfe  in  the  hundred  court,  which 
Was  held  in  like  manner  before  the  lord  of  the  hundred 
>Dd  ecclefiaftical  judge.     Examin,  of  the  fcheme  of  cb,  pow. 
'5.    Dtid.  307.     1  IFarn,  274.     2  Still,  14,     God,  96. 
Jibnf.  246.  \ 

For 
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For  the  ecclefiafiical  officers  took  their  limits  of  jurif- 
didion,  fiom  a  like  extent  of  the  civil  powers.  Moft  of 
the  >  lil  Sax'*n  bifhopricks  were  of  equal  bounds  with  the 
dinind  kingdf.ms  The  archdeaconries,  when  firft  fet- 
tled into  local  di(hi£is,  were  comfnonly  fitted  to  the  re* 
fpe£live  counties.  And  rural  deaneries,  before  the  con* 
queft,  were  corrcfponiient  to  the  political  tithings.  Their 
fpirimal  courts  were  held,  with  a  like  reference  to  the 
adminiflration  of  civil  juftice.  The  fynods  of  each  pro- 
vince and  diocefe  were  held  at  the  difcretion  of  the  metro- 
politan and  the  bifhop,  as  great  councils  at  the  pleafure  of 
the  prince.  The  vifitations  were  fir  ft  united  to  the  civil 
inquifitions  in  each  county  i  and  afterwards,  when  the 
courts  of  the  eafi  and  bifhop  were  feparated,  yet  dill  the 
vifitations  were  held  like  the  fherifPs  tourns  twice  a  year, 
and  like  them  too  after  eafter  and  michaelmas,  and  flill 
with  nearer  likenefs  the  greater  of  them  was  at  eafter. 
The  rural  chapters  were  alfo  held  like  the  inferior  courts 
of  the  hundred,  eyery  three  weeks ;  then,  and  like  them 
too,  they  were  changed  into  monthly,  and  at  laft  into 
quarterly  meetings.  Nay,  and  a  prime  vifitation  was 
held  commonly,  like  the  prime  folcmote  or  (herifF's  tourn 
on  the  very  calends  of  May.     Ktn.  EccL  Syn.  253,  4. 

And  accordingly  Sir  Henry  Spelman  obferves,  that  the 
bifhop  and  the  earl  fat  together  in  one  court,  and  heard 
jointly  the  caufes  of  church  and  commonweahh;  as  they 
yet  do  in  parliament;  And  as  the  bifhop  had  twice  in  the 
year  two  general  fynods,  wherein  all  the  clergy  of  bis 
diocefe  of  all  forts  were  bound  to  refort  for  Matters  cpn- 
cerning  the  church  ;  fo  alfo  there  was  twice  in  the  year  a 
general  afTembly  of  all  the  fhire  for  matters  concerning 
the  commonwealth,  wherein  without  exception  all  kinds 
of  efiates  were  required  to  be  prefent ;  dukes,  carls,  ba- 
rons, and  fo  downward  of  the  laity;  and  efpecially  the. 
bifhop  of  that  diocefe  among  the  clergy.  For  in  thofe 
days  the  temporal  lords  did  often  fit  in  fynods  with  the; 
bifhops,  and  the  bifhops  in  like  manner  in  the  courts  of 
the  temporalty,  and  were  therein  not  only  neceflary,  but 
the  principal  judges  themfelves.  Thus  by  the  lawa  of 
king  Canutus,  ''  tKe  fhyre-gemot  (for  fo  the  Saxons  called 
this  afTembly  of  the  whole  fhire)  fhall  be  kept  twice  a 
year  and  oftner  if  need  require,  wherein  the  bifhop  dnd 
the  alderman  of  the  fhire  fhall  be  prefent,  the  one  to 
teach  the  laws  of  God,  the  other  the  law  of  the  land.** 
And  among  the  laws  of  king  Henry  the  firft,  it  is  or- 
dained ;  *'  firft,  let  the  laws  of  true  chriftianity  (which 
8  wc 


tM  call  the  ccclefiaftical)  be  fully  ocecueed  wirlr  Joa  farif. 
-bAiOQ;  then  let  the  pleat  cooqerning  the  king  be  dealt 
-with;  and  lajilj,  .thofe  between  party  and- party  :  and 
wboiiifeever  the  church  fynod  (hall  find  at  variance,  )«c 
tfaeui  either  make  accord  between  them,  in  lore,  or  fe- 
qaeflrr  them  by  their  fentence  of  excommunication." 
Whtreby  it  appeareth,  that  ecclefiafticai  c^ufea  were  at 
that  time  under  the  cognizance  of  this  court.  But  thefe, 
he  (ayt,  be  takes  to  be  fuci  ecclefiafticai  caufet,  as  were 
gfoonded  upon  the  ecclefiafticai  laws  made  by  the  kings 
ttemfelvca  for  the  govtrnment  of  the  church  (for  many 
inch  there  were  in  alrooft  every  king's  reign),  and  not 
far  matters  rifing  out  of  the  Roman  canons  which  haply 
were  determinable  only  before  the  bifliop  and  his  roU 
aifters.^And  the  biOiop  firft  gave  a  fblemn  charge  to  the 
people  touching  ecclefiafticai  matters,  opening  unto  them 
the  rights  and  reverence  cf  the  church,  and  their  duty 
thereto  towards  God  and  the  king,  according  to  the  word 
of  God.  Then  the  alderman  in  like  manner  related  unto 
Chem  the  laws  of  the  land,  and  their  duty  towards  God, 
the  king,  and  commonwealth,  according  to  the  rule  and 
tenure  thereof.     R$liqma  Sptim.  139  S3«  54* 

3.  The  feparation  of  the  ecclefiafticai  from  the  tern-  wi  iiiih  tba 
poral  courts,  was  made  by  William  the  conqueror.     And  conquerors 
as  from  thence  we  are  to  date  this  great  alcerarion  in  our  *•*»"*'  ©f  ftpi« 
oonftitution ;  it  is  judged  neccflary  to  reciie  the  charter  of  """"^ 
'feparation  verbatim  ;  which  is  as  followeth  : 

**  WiLLiBLMUS,  Dei  gratia,  rex  Anglorum,  R.  Bai- 
oardo  et  G.  de  Maguavilla,  et  P.  de  Valoines,  caeterifque 
meis  fidelibus  de  Eflex  et  Hertford fchire  et  de  Middlefex, 
fslutem.  Sciatis  vos  omnes,  et  czteri  mei  fideles  qui  in 
Anglia  manent,  quod  epifcopales  leges,  quae  non  bene, 
ncc  feciHidum  fandorum  canonum  praecepta,  ufque  ad 
nea  tempora  in  regno  Anglorum  fuerunt,  communi  concilia 
et  concilio  archiepifcoporum  [meorum]  et  [ceterorum  (r)  j 
cpifcoporum,  et  abbatum,  et  omnium  principium  regni 
nei,  emendandas  judicavi.  Propterea  mando,  et  rcgia 
auAoritate  praecipio,  ut  nullus  epifcopus,  vel  archidiaconust 
de  iegibus  epifcopalibus  amplius  in  Hundret  phcita  te- 
iieant ;  nee'  caufam  quae  ad  regimen  animarum  p?rtiner^ 
ad  judicium  liecularium  hominum  adducant :  fed  quicun- 
qae  Secundum  epifcopales  leges,  de  quacunque  caufa  vel 
cvlpa  ioterpellatus  fuerit,  ad  locum  quem  ad  hoc  epifcopus 
viegerit  et  nominaverit,  veniat ;  ibiquede  caufa  vel  culpa 

refpondeat,  et  non  fecundum  Hundret,  fed  fecundum 


(f )  mikint  Lif.  Ang.  Smm.  aga. 
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casMti  •!  cpifc^palet  kgct,  ec  reAam  Deo  ct  cpifeopo 

fiio  fwcnt.     Si  vcro  altquis,  per  fupet btam  clanwt  ad  juftU 

dam  cpifcopalem  veniie  contempferir,  et  noluerit ;  vocr* 

t«r  femcl,  et  ftrcundo,  et  lertio:  Quod  6  nee  fie  »d  emenda- 

tionem  veiierit^excoqHiiuffitcetifr;  ct  fi  opus  fuent  ad  hoc 

vifulicandum,  furiitudo  et  juftitii  r^gts  vel  vicecomitis  ad* 

kibeatur :  Ule  autem  qui  vocatut  ad  juftitiam  epifcopi  ventf e 

nolueritt    pro   unaquaque   vocatione   legem    epifcopalem 

CBiendabit.     Hoc  etiam  defer.do,  et  mea  aufi6ritate  inter* 

dko,  ne  uMus  vicecomes  aut  praspofitus,  feu  iDinifler  regbt 

ncc  aliquis  laic  us  homo,  de  Icgibus  quae  ad  epifoopiNii  per- 

tiaent,  fe  tntromictac;  ncc  aliquis  Uicus  homoaliuiA^bomi- 

nem  fine  jufticia  epifcopi  ad  judicium  adducat:  Judicium  veio 

in  nullo  loco  portctur,  niG  in  epffcopali  fedc,  aut  in  iUo  looi^ 

quern  cpifco^ius  ad  hoc  conftituent.**  Sp//M.V.2.  p.  14  (d) 
I.  '  ' 

{f)  William,  by  chc  grace  of  God  kiag  of  the  £Dghih» 

to  R.  fiainard,  and  G.  De  Magoavilla  and  P.  Dc  Yaloiacs. 
and  CO  my  otlicr  liege  mea  of  Eflex  aod  Hertford  (hire  aad  of 
Middlefev,  health.  Know  yc  all  and  other  oay  liege  men  who 
dwell  in  Englaod,  chac  ibc  epifcopal  lawi  »hich  have  not  been 
well  (admiaiftered)  nor  accordin|  10  ikc  precepts  os  the  holjr 
canons,  op  to  my  time,  ia  the  kingdom  of  England*  I  have 
thought  fit  to  have  amended  in  a  common  cnoncil  and  conncil 
of  my  archbifliops  and  other  btibopt  and  abbots,  and  M  tha 
principal  men  of  my  kingdom.  I  therefore  oider  and  by 
royal  authority  command  that  no  bifliop  or  archdeacon  loognr 
hold  picas  of  ihc  laws  epifcopal  in  the  hundred,  or  draw  n 
canfe  which  belongs  to  the  government  of  fouls  to  the  jndg* 
mcnt  of  tecolar  men:  but  whofoever  (hall  be  qneftioncda 
according  to  the  epifcopal  laws,  toachinv  any  csufe  or  fanit 
whatloever,  let  him  come  10  a  pUce  which  the  biftop  for 
this  (hall  have  chofen  and  named,  and  there  let  him  aa* 
fwer  touching  his  canfe  or  fault;  and  not  accordiag  to  the 
hundred,  but  according  to  the  canons  and  epifcopal  lafnf 
let  him  do  right  both  to  God  and  his  biihop.  But  if  aaj 
one  eUtcd  through  pride  (ball  have  contemned  or  rtMtd  10 
ccme  to  the  epifcopal  jorifdidion,  let  him  be  fummoned  omca 
and  a  fecond  and  third  time ;  and  if  he  (hall  not  then  comt  to 
make  amends,  let  him  be  excommunicated.  And  if  need 
fhall  be  to  enforce  this,  let  the  power  and  j^fdidion  of  tbt 
king  or  (heriff  be  refortcd  10:  and  he  who  having  been  fum- 
noned  to  the  jurifdidion  of  the  bi(hop  (hall  have  refnfed  to 
comt,  (ball  make  aaicsds  to  the  epifcopal  law  for  every  iba- 
mons.  This  alfo  1  forbid  and  by  my  authority  interdiA^  thai 
no  (heritf  or  reeve  or  ofnccr  of  the  king,  aor  any  layman,  dp 
intermeddle  vicb  the  laws  which  bcloog  to  the  bifliop, -MK 
any  layman  do  draw  ?.noiher  man  to  judgment  except  \n  tho 
jarifdidtion  of  the  bifhop:  aod  let  judgment  be  gifcn  la  no 
place  -fcrrr  iir  the  epifcopal  (eat,  or  lit  chat  {face  which  the 
bidop  lor  trii  fhaii  have  apptiaiffd. 


tmtte,  35 

^ThU  charter,  Mr.  Seld«o  fajrt,  was  rcdted  in  a  cloferoll 
Of  king  Richard  ibe  Second,  and  then  con6rmed.  Sir.  669. 

4*  For  upon  the  conqucft  made  by  the  Normans,  tbe''*P*^^"*>M«^ 
pope  cook  the  opportunUy  to  ufurp  upon  the  liberties  •fJJI^'i^*'*^ 
the  crown  of  England.     For  (he  conqueror  came  in  with 
the  pope's  banner,  and  under  it  won  the  battle.     Where* 
upon  the  pope  fent  two  legates  into  England,  with  whom 
the  conqueror  called  a  fynod,  depoftd  Stigand  archbifliop 
of  Canterbury  becaufe  he  had  not  purchafed  his  pall  from 
Rome,  and  difpUced  many  bifliops  and  abbots  to  make 
room  for  hia  Normans*     This  admiffion  of  the  pope's  Ic* 
gates,  firft  led  the  way  to  his  ufurped  jurifdidion  in  £ng« 
Ijod;  yet  no  decrees  psfied  or  were  put  in  execution* 
touching  matters  ecclefiaftical,  without  the  royal  aflcnt  % 
nor  would  the  kine  fubmit  himfelf  in  point  of  fealty  to  thm 
pope,  aa  appears  by  bis  epillle  to  Gregory  the  feventb* 
Yet  in  hia  next  fucceflbr*s  time,  namely  in  the  time  of 
king  William  Rufus,  the  pope  by  Anfelme  archbiChop  of 
Canterbury  attempted  to  draw  appeals  to  Rome,  but  pre- 
vailed not.     Upon  this  occafion  it  was,  that  the  king  told 
Aiifelmc,  that'none  of  his  biihops  ought  to  be  fuhjedl  to 
tfw  popei  but  the  pope  himrdf  ouftht  to  be  fubjeA  to  the 
emperors   and  that  the  king  of  England  had  the  fame 
abfoluCe  liberty  in  his  dominions,  as  the  emperor  had  in 
the  empire.     Tec  in  the  time  of  the  next  king,  to  wit, 
king  Henry  the  iirft,  the  pope  ufurped  the  patronage  and 
donation  of  biOiopricks,  and  of  all  other  benefices  eccle* 
fiafticml.     At  which  time  Anfelme  told  the  king,  that  the 
patronage  and  inveftiture  of  bifliops  was  not  his  right* 
becaufe  pope  Urban  had  lately  made  a  decree,  that  no  lay 
perfon  fliould  give  any  ecclefiaflical  benefice.     And  after 
this,  at  a  fynod  held  at  London,  in  the  year  1107,  a  de- 
cree was  made,  unto  which  the  king  aflfented  (faith  Mat* 
thew  Paria},  that  from  thenceforth  no  perfon  fliould  be 
iavefled  in  a  biflioprick  by  the  giving  of  a  ring  and  paf- 
torxl  ftaff  (as  had  been  beforej,  nor  by  any  lay   hand. 
Hereupon  the  pope  granted,  that  the  archbifhop  of  Can- 
terbury for  the  time  being  (hould  be  for  ever  Ugatus  na^ 
tm:  and  Anfelme  for  the  honour  of  his  fee  obtained,  that 
the  arcbbilhop  of  Canterbury  (hould  in  all  general  coun- 
ctb  fit  at  the  pope's  foot,  as  alttrius  orbis  papa,  or  pope  of 
this  part  of  the  world.     Yet  afier  Anfelme's  death,  this 
fame  king  gave  the  archbilhoprick  of  Canterbury  to  Ro- 
do^ph  bilhop  of  London,  and  invefied  him  by  the  ring  and 
paAornl  ftaff;  and  this,  becaufe  the  fucceeding  popes  had 
bsdtco  pope  Urban's  promife,  touching  the  not  fending 
of  legates  into  England,  unlefs  th(:  king  fliould  require  it. 

D  2  And 


^6  Courtflf. 

And  in  ih%  rime  of  the  next  Aicccedinf  Idngf  H  wit;  kti^ 
Stephe/i,  the  pope  gained  appealt  to  the  court  of  Romei 
for  in  a  fynod  at  London,  convened  by  Henry  bMhop  of 
Winchefler  the  pope's  legate,  it  was  decreed,  that  appeab 
Ihould  be  made  from  provincial  coilnciU  to  the  pope:  be- 
fore which  ihne,  appeals  to  Rome  were  not  m  ufe.  Thus 
did  the  pope  ufupp  three  main  points  of  juriMi^liont  upoa 
ifiree  feveral  kings  after  the  conqueft  (for  of  king  WU» 
Ham  Rufus  He  could  gain  nothing),  vis.  upon  the  con- 
<|ueror,'  the  fending  vf  the  legates  or  commi£Qonera  to  hear 
and  determine  ecclefiaftical  caufes;  apon  Henry  the  firft^ 
i.Che  donation*  and  invefticure  of  bifliopricks  and  other  be* 
nefices;  ind  upon  king  Stephen,  the  appeals  to  the  court 
ctf'Rome.  And  in  ir.e  time  of  king  Henry  the  fecondy 
tfte  pope  claimed  exemption  of  clerks  from  the  iiecular 
pdWen  And,  finally,  in  the  time  of  king  John,  be  took 
the  crtmn  from  efFihe  king's  head,  and  compelled  him  to 
accept  his  kingdom  from  the  pope's  donation.  GadL  96. 
Oppefed  by  the  5.  Nevertheiefs  all  this  obtained  not  without  violent 
aatHicioi  Aruggle  and  oppofulon:  and  this  caufed  the  ftatutea  of 
^**^"'  provtfors  to  be  made,  in  the  reigns  of  king  E<Jward  the 

third  and  king  Richaid  the  fecond.  By  the  formed  of 
Which,  (nskn^ly,  the  ftatute  of  the  27th  £d.  3.  c.  i.)  k  is 
enadted  as  folto^veih : 

Beedufi  it  h  Jhetiid  t§  $ur  hrd  the  iing^  hy  tbi  grinfmis 
and  clamorous  complainu  •f  tht  great  mtm  and  €$mm$ms  0/  the 
realm,  bow  that  d'nen  of  the  p^pit  he  drawn  ntt  of  the  raaim^ 
io  an/wer  of  things  whUrerf  thf  cognizami  pertdmitb  t$  ibt 
king* s  court;  anJ  affs  that  the  judgmints  given  m*  the  Jmma 
court  be  impeached  tn  antther  court,  in  prejudice  and  dijbmfm 
hf  our  lord  the  king  and  if  his  crown  and  of  all  the  poapb  $f 
his  faid  realm,  and  to  the  undoing  and  defhruBion  of  the  oar- 
mon  law  of  the  fame  realm  at  all  times  ufid:  IVboreupon,  mpm 
^9od  deliberation  bad  wstb  the  great  mtn  and  oibor  man  of  Us 
faid  council^  it  if  affcnted  and  accorded,  thai  all  tko  paph  of 
the  king's  ligeanre  of  ubat  condition  that  they  be,  vMch  JbttO 
draw  any  out  of  the  realm  in  pitas  thereof  the  cognizance  for* 
taineth  to  the  king^s  court,  or  of  things  wherecf  jus^monts  bo 
given  in  the  king's  eourt^  ar  wUeb  do  fm  \n  any  other  court 
to  defeat  or  impeach  the  jue(gments  given  in  iho  kinfs  aossotf 
fball  have  a  day,  containing  afpace  of  two  montbf,  by  wam^ 
ing  to  be  made  t^  them,  to  appear  before  the  king  and  his  eotuecUy 
vr  in  bis  chancery,  or  before  the  king's  juJH&s  of  the  one  bemh 
er  the  other,  or  before  ether  the  king's  jojiues  mdUeh  te  the 
fame  Jball  be  deputed,  to  Onfitter  in  theh  proper  perfem  tathe 
kmgy  of  the  contempt  dkte  in  this  behalf,  Jnd  if  thtf  came, 
nvt  at  the  faid  thy  in  their  freptt  perfem  ta  ta  at  ita  lettoi 
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liris    thtif  fr9€wral9r$^   miurnk$^   9xtcut§rs^  midrieSj  m»d 
wmnUhurSj  JboU  fr9m  th§t  ityf^rth  be  t>ut  ^ui  #/  tbi  king^s 
frttiOim^  tiiir  bm^s  and  g99ds  firfnt  /#  tie  king^  and  sbsir 
Udkf  wkirefiiwr  tbiy  may  hifu^mdftmU  h$  takim  and  impri^ 
fomd  ami  rmftmed  at  tbt  kiag*g  wiUf  and  t^§n  the  fuau  a 
wrk  /baU  bi  modi  t§  tah  ibtm  by  tbeir  b§di§t^  and  t§  f9l%a 
ifarr  kndi  gmd$  and  peffeffimu  inii  ttu  binges  bands ;  and  if 
n  be  Yeiurmed  tbat  tbef  be  mt  f§tmd^  tbifJbM  hi  put  in  ea^ 
gmi  amd  amttawed,     Pramdedy  tkat  at  wbai  time  tbey  imm 
tifbri  tbey  bi  eutlawedy'and  mll^yiild  them  te  the  king's  frifin 
t9  be  jufiijied  by  tbe  law^  nnd  t9  receive  that  which  the  ceurt 
/baU  award  in  this  bAalf^  they  ftmil  be  therm  received  ^  tbe 
fir/ettm-e'ef  lands  amdgeeds  abieUng  in  their  feree^  if  tbey  S 
mei yield  them  wHbin  Hfefaid  ttte  nrnnths  as  is  aferefaid, 

Aci4  by  the  other  ftttute,  vtz.  t6  Ric.  i  c.  5*'  (wiiick 
the  pope  called  execrabiie  fiestutvm,  and  c4)c  paCrig  .thereof 
fefdioft  it  impe  fatims)  it  »  enaited,  thac  if  ofiy  Jbed  fnr^ 
ebefe  er  pnr/ue^  or  eaufe  te  be  purchafed  er  pur^ed^  in  tbe 
amrt  rf  Raene  or  etfewheve,  anf  tranflations  ef  frelaUs^  pro^ 
€^^3  h'lUnees  if  excemtnnnicatien^  bnils^  inftrnmenft^  er 
amy  eiber  things  whatfoever  which  teuch  the  iin^j  again//  Aim^ 
bis  irewn  and  his  regality^  er  his  rcaim;  and  they  which  bring 
within  tbe  realm  er  them  receive^  er  make  thereef  nmificatiem^ 
or  amy  ether  ixecntien  what/eever  within  the  faid  realm  or 
witbemi :  tbey^  their  netaries^  precuraion^  maintainers^  abet^ 
tars^  famters^  and  ceunjeliers^  JbaU  he  pnt  iut  •f  tk^  kingU 
firetehtemy  and  their  lands  and  goods  for f cited  ie  the  king^  and 
tbeyftsail  be  ett ached  hy  their  bodies  if  tbey  may  be  found ^  and 
brangbt  before  the  king  and  his  connci/y  there  te  enfwer  te  the 
tmfes  aferefeidy  or  precjs  Jhall  br  made  again/l  them  bf  pr9- 
■lunire  facias,  in  manner  as  it  is  coniaimd  in  ether  flatutes  ef 
fremifers ;  and  other  whiih  d9  fue  in  any  other  court  in  derS" 
gatian  ef  the  regality  of  our  lord  the  king. 

They  are  called  etbtr  courts  [  lord  Coke  fays),  either  b»* 
caufe  they  proceed  by  the  rules  of  other  laws,  as  by  the 
canon  or  civil  law;  or  by  other  trials  than  the  common 
law  doth  warrant.  For  the  trial  warranted  by  the  law  of 
EsgUnd  for  matters  of  fafi,  is  by  verdid^  of  twelve  men 
before  the  judges  of  the  common  law  of  matters  pertaio- 
Hig  to  the  common  la>»,  and  not  upon  examination  csf 
wkoeflei  in  any  court  of  equity.  So  as  thofe  other  courts 
mt€  either  fuch  as  are  governed  by  other  laws^  or  fuch  as 
4iwm  the  party  to  another  kind  of  trial,     3  Inft.  J20. 

And  where  the  ftatute  of  the  16  R.  1.  faith,  ^*  tin  the 
^  CKwrc  of  Rome  or  elfeivhtre ;"  (ahbo'  it  may  feem  to  be 
•Mant  and  cooceived  of  the  places  of  remove  whtch  the 
ulird  in  tbefc  days,  heing  ibmctioies  at  Rome  in 

D  3  Italy, 
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Italy,  fometifpet  at  Arignon  \a  France,  rom^stimea  in 
other  places,  as  by  the  date  of  the  bulls  and  other  pror 
ceedings  in  that  age  may  be  feen  :)  yet  this  expreffion,*  he 
faith,  doth  include  alfe  the  ecclefiaflical  and  other  courtt 
within  this  realm,  for  matters  which  belong  to  tbecogaift- 
ance  of  the  common  law  i  as  where  a  hifhop  deprfyea  mo 
incumbent  of  a  donative;  or  excommunicatea  a  man  faf 
hunting  in  his  parks;  or  where  commiffioacra  of  fewera 
impnfon  a  man  for  not  releafing  a  judgment  at  law. 
3  hft.  120.    RiJ.  167.     f  Hmo.  51. 

But  it  feemeth,  that  the  fuit  in  thefe  courts  for  a  matter 
.  which  appeara  not  by  the  libel  itfelf,  but  only  by  the  de- 
fendant's plea  or  other  matter  fubrequent  to  be  of  temporal 
cognizance  (as  where  a  plantiiF  HimIs  for  tithes,  and  the 
defendant  pleads  that  they  were  fevered  from  the  nine  parts, 
by  which  they  become  a  lay  fee),  is  not  within  the  ftatute, 
becaufe  it  appeara  not  that  either  the  plaintiff  or  the  judge 
knew  that  they  were  fevered.     1  Hsw.  52. 
AboliAf a  ifl  iht     ^.  Afterwards  (upon  the  dawn  of  the  tefocmation)  by 
H?n"y*Ui^"'^    the  ftatute  of  the  24  Hen.  8.  c.  12.  it  is  recited  at  follow- 
•ighth  5  ami  the  Clh :     WA/r#    hy  divers  Jundry  $ld  authentic  hifiniis   0md 
Idof  declwed  fo  chraniclis^  il  is  manifeftly  declared  and  ixprejfed  tb^t  iki$  nmlm 

bU?!»3fo«"!  •/  ^"^/^^^  "  ^'^  ^'"A'>'.  ^*^>  *^'*  ^'f»  ^^ifted  in  tbi 
taio  of  jurildic.  fvirld,  g^irned  Sy  $ne  fupremi  bead  and  king^  having  digniiy 
••*••  and  r§yal  i/iaie  of  the  impnial  trown  of  the  fatno ;  unto  u/bom 

a  body  politick  compaii  of  all  frts  and  degrees  of  people^  di^ded 
in  terms  and  hy  names  of  fpiritualty  and  temporalty^  betn 
boundin  and  owen^  to  bear  next  to  Gody  a  natural  and  bumbU 
ahedience  \  be  being  alfo  in/lit ute  and  fumijh^d^  by  the  goodntjk 
and  fufferance  of  almighty  God^  with  plenary  whoU  and  intin 
power  preeminence  authority  prerogative  and  jurifdiiiiom^  la 
render  and  yield  juftice  and  final  determination^  to  all  mettmor 
•f  folk  refiants  or  fubje^s  within  tbtt  hii  realm^  in  aUcatefes 
wtalters  debates  and  contentions  happening  to  occur  if^/'urge  or 
begin  within  the  limits  thereof y  without  rtfiraint  §r  provocation 
to  any  foreign  princes  or  potentates  of  the  world  \  the  body 
fpiritual  whereof  having  power^  when  any  caufe  of  the  law 
divine  happened  to  come  in  queftion^  or  of  fpiritual  learnings 
that  it  was  declared  interpreted  andjbewed  by  that  part  of  the 
faid  body  politick y  called  the  fpiritualty,  now  being  ufually  called 
the  engtijb  churchy  which  always  bath  been  reputedy  and  eUfb 
found  of  that  forty  that  both  J  or  knowledge  integrity  andfuffi^ 
eiencyif  number  y  it  hath  always  been  tboughty  and  is  eUJo  ai 
this  ooury  fufficient  and  meet  of  itfelf^  without  the  ittiermed" 
dling  of  any  exterior  perfon  or  perfonSy  to  declare  anddetormino 
allfuih  doubtSy  and  to  adminijier  all  fuch  offices  anddniios^  as 
$0  their  roomifpiritual  doth  appertuin:  for  fbi  4^  ^dmim/ra'^ 
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Urn  utimf^  0nd  i9  kap  thgrnfrmn  cprfupiion  andjinifler  af-' 
JfGm^  th€  ktn^t  mafi  w$SU  froginitcrs^  and  the  antectjfers  of 
tie  n^Ufs  0/  Ms  realm^  havg  fufficUnthf  gndcwid  iht  Jitd 
tf«f>r^«  htA  udsb  hon§ur  mnd  p9ffij/uns ;  and  the  laws  timporal 
ftr  triml  tf  p^^pirty  9 f  lands  and  goods  ^  and  for  the  conferva  tion 
of  thi  pt^fU  of  this  realm  in  uH'ty  and  peace^  without  rapine 
fr  /p§i/^  were  and  yet  are  adminsjlred  adjudged  and  executed 
kf  (umdry  judges  and  minifiers  of  the  other  part  of  the  faid  body 
pootiek^  eeelied  the  temper altyi  and  both  their  authorities  and 
jurifdiilkns  do  cos^oin  together  in  the  due  adminijiration  of 
jaftice^  the  one  to  help  the  ether. 

And  accofdingijr,  lord  Coke,  treating  of  the  kiog*f  ec- 
defiaftical  laws,  faith  as  followeth :  By  che  ancient  laws 
of  thft  reatoVf  thia  kingdom  of  England   is  an  abfolute 
empire  and  monarchy,  conflfting  of  one  head,  which  ts 
the  kingy  and  of  a  hody  politick,  compa<£l  and  cotnpound- 
cd  of 'many  and  almoft  infintce  feveral  and  yet  well  agree- 
ing membera.     All  which  the  law  diviJeth  into  two  ge* 
nenl  parte,  that  it  tt  fay,  the  clergy  and  laity,  both  of 
ibem  next  and  immediately  under  God  fubjedt  and  obe- 
dient to  the  head.     Alfo  the  kingly  head  of  this  politicic 
body  it  inftituted  and  furni(hed  with  plenary  and  intire 
power  prerogative  and  jurifdidtion,  to  render  juftice  and 
right  to  every  part  and  member  of  this  body,  o^  what  ef- 
fate,  degree,  or  calling  foever,  in  all  cauf^s  ecderiaftical 
or  temporal ;  otherwife  he  flioiHd  not  be  a   head  of  the 
whole  body.     And  as  in  temporal  caufes,  the  king  by  the 
mouth  of  his  judges  in  his  courts  of  jufticedoth  judge  and 
determine  the  fame  by  the  temporal  Jaws  of  England ;  fo 
in  cauies  ccciefiaftical  and  fpiritual,  as  namely,  blafphemy, 
apollacy  from  chriftianity,  herefies,  fchifms,  ordering  ad- 
miffions,  inftitutions  of  clerks,  celebration  of  divine  fer« 
vice,    rights  of  matrimony,  divorces,   general    baftardy, 
fubtraA ton  and  right  of  tythes,  oblations,  obventions,  di* 
lapidatioos,  reparation  of  churches,  probate  of  teftaments, 
adminiftrations  and  accounts  upon  the  fame,  fimony,  in* 
cefts,    fornications,    adulteries,    fulicitation   of    cbaltity, 
peofions,   procurations,    appeals    in   ecclefiaftical   cau^e^, 
commutation  of   penance,    and  others,    (the  cognizance 
whereof  belongeth  not  to  the  common  laws  of  England,) 
Che  fame  are  to  be  determined  and  decided  by  ecclefiaftical 
judges,  according  to  the  king's  ecclefialiical  laws  of  thik 
realm*     For  as  the  Romans,  fetching  divers  laws  from 
Athens,  yet  bemg  approved  and  allowed  by  the  Hate  there, 
called  them  notwithftanding  the  civil  law  of  the  Romans; 
and  as  the  Normans,  borrowing  all  or  moft  of  their  laws 
iroai  England,  yet  fiyled  them  by  the  name  of  the  laws 
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or  cuftoms  of  Normandy  s  To  albeit  tbe  kiop  of  ^^vifaf^ 
.  derived  their  ecclefiafltcil  laws  from  othera,  yet  fo.omiy 
at  were  approved  and  allowed  taere,  by  and  with  a  genM^l 
confent^  are  aptly,  and  rightly  caJled  The  kiag*s  pcd^ 
fiafticai  laws  of  England ;  which  wboToever  fliaU  deay«  ke 
denieth  that  the  king  hath  plenary  power  to  deliver  jufttce 
in  all  caufes  to  all  his  fubjeds,  or  oxpunilb  all  criooes  aiyl 
offences  within  his  kingdom,  for  that  the  deciding  of  mat- 
ters fo  many  and  of  fo  great  importance,  are  not  wiitbiii 
the  cognizance  of  the  common  laws ;  which  to  deny,  doth 
import  chat  the  king  is  no  compleat  monarch  nor  houl.of 
the  whole  and  intire  body  of  the  realm.  5  Cs,  CauHlru*s  cafe* 

And  certain  it  is  (he  faith  in  aoother  place)  that  tbia 
kingdom  hath  been  beft  governed,  and  peace  and  quiet 
prc^rved,  when  both  parties,  that  is,  when  the  jufticea  of 
the  temporal  couru,  and  th^  ecdefiailical  judges*  have 
kept  Ihemfelves  within  their  proper  juri(di£lioi;^,  without 
incrraching  or  ufurping  one  upon  anoibv  y  and  wheie  iuch 
encroachments  or  ufurpaticms  havqfbeen  made,  they  bavo 
been  the  feeds  of  great  troubleand  inconvenience.  4/1^.^4, 

And  in  the  preamble  of  the  ftatute  of  the  as  ^<««  8* 
1;.  21.  it  is  recited,  that  ibis  realm^  rfc»gaiziiti  wfiifiri^f 
under  God  but  only  tht  kingy  batb  been  and  U  frfiff^fibf 
jeSiion  to  any  maiCs  laws^  but  only  to  fucb  as  have  biimJan/id 
madi  and  obtained  ivitbin  ibis  realntf  for  tbe  wi^Ub  of  iba 
fame^  or  ty  /tttb  otbir^  as  by  fufferance  of  tbe  king  amd  bi*  pr^r 
genitjrs  tbe  people  of  tb'is  realm  bave  taken  at  tbeir  Uberty  bgt 
thtir  own  conjent  to  be  ufed  among fl  tb^m^  and, heme  besindi 
th  mf elves  by  ieng  ufe  and  ^*fiom  to  tbe  ebjervunu-af  tba  fame^ 
not  as  to  the  objervance  of  tbe  laws  of  any  foreign  prisut  poien^ 
fate  or  prelate^  but  as  to  the  cu/iomed  and  ancient  laws  if  tbie 
realm^  originally  ejlublified  as  laws  of  tbe  fanu^  by  tbifaid 
fyff'.rance  lonfents  and  cttjlom  anjaene  otherwife» 

And  according  hereunto  lord  Hale  faith,  that  neither  tho 
canon  nor  the  civil  law  have  any  obligation  as  laws  withio 
this  realm,  upon  any  account  that  the  popet  or  emperors 
made  thofe  laws  canons  refcripts  or  determinations,  or  be« 
caufe  Juftinian  compiled  their  body  of  the  civil  law,  and 
by  his  edids  confirmed  and  poblifhed  the  fame  as  authcn* 
fical,  or  btcaufe  this  or  that  council  or  pope  made  thoGi 
or  thefe  canons  or  decrees,  or  becaufe  Gratian  or  Gregory 
or  Boniface  or  Clement  did  (as  much  as  in  thein  l^y^ 
authenticate  this  or  that  body  of  canons  or  conflitutions  j 
for  the  king  of  England  doth  not  recognize  any  for  au* 
thoriiy  as  fuperjor  or  equal  to  him  in  this  kingdono,  neither 
do  any  laws  of  the  pope  or  emperor,  as  they  are  fuch, 
bind  here :  but  all  tbe  Xlrength  that  either  the  papal  or  im« 
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peml  laws  hwn  cbtabed  in  thU  lmgipm%  it  ooly  facctufc 
tbey  luvc  been  received  and  adoiicted  cUhei  by  th0  confept 
fit  psrliamentt  and  fo  are  part  of  the  fiatme  lawa  pf  the 
kiagdowt  or  elfe  by  NiunemorisU  ufageajid  cuftomin  f^am 
particular  cafes  and  courts,  and  no  otherwife;  and  there* 
{ore  fo  far  as  fuch  laws  aie  received  and  allowed  of  hcff^ 
£9  br  chcy  obtain  and  no.  farther ;  and  tbe  authority  aoid 
force  chey  have  here .  is  not  founded  on,  or  derived  frpfQ 
Chf«ifelv€s,  for  fo  they  bind  iy>  more  .with  vs,  thtn  oyr 
k||ws  bind  in  Rome  or  Italy.  But  their  aotbofity  U  Coyuudfd 
fiesely  on  iheir  beirg  admitted  and  received  by  uf,  nrhifph 
4I0PC  ciivea  them  their  aochoritative  ellcnce  and  qmlitm 
4lMir  (Obligation.    Jiak*^  Hift.  of  th$  Com.  U  27. 

Aad  benoeic  is,  that  even  in  thoCe  comta  where  (be  11^ 
of  (hofe  faws  is  indulged,  according  40  ihat  n^psptiofi 
vhich  Jiaih  been  allowed :  if  they  exceed  tbr  bounds  of 
Ihac  rc'-eptioo  by  extending  themfelvcs  to  other  viattim 
thim  bath  bof  n  allowed  to  tbeoi,  or  if  $hofc  courts  pro- 
ceed according  to  that  law  when  it  is  controlled  by  thp 
avBinoa  law  of  the  kingdom,  the  common  law  doth  and 
may  prohibit  and  puoilh  them.  And  ix  will  not  be  a  iiif- 
ficient  aofwer  for  them,  to  tell  the  king's  courts*  that 
Jufliliian  oc  pope  G'eg<*ry  have  decreed  o^herwite.  For 
we  are  ooc  boond  by  tbeir  decrees  further,  xa  /Oicherwifie^ 
than  u  the  kingdom  here  hatb  as  it  were  tranfpofed  tbe 
Umc  into  the  common  and  municipj  laws  of  the  realm^ 
either  by  admiffion  of,  or  by  tn{6tu}^  the  fame^  which  if 
that  alone  which  cao  make  them  of  zny  focce  iu  Kc^** 
land.     H.  28. 

But  notwithftaoding  all  this,  it  is  well  known,  that 
^is  nation  under  the  Romans  was  gpvcrned  wholly  by 
the  civil  law  for  the  fpace  of  upwards  of  three  hundred 
years;  and  this,  long  befofe  the  Nofwiao,  paui(h»  or 
SijKMi  revolutions.  So  that  perhaps  it  may  as  juftly  be 
obfrived,  that  fome  parts  of  the  civil  Jaw  which  are  ftill 
in  ufe  withiq  this  realm*  are  the  remains  of  the  ^cirot 
Roman  law  never  from  hence  entirely  abolifiied,  as  that 
other  parts  of  it  have  been  admitted  (or  rather  re-adoiitted) 
from  time  to  time  by  the  princes  of  this  realm,  as  the  ftudy  of 
Ihedvil  law  prevailed,  or  as  the  equity  and  jpftice  of  that  law 
in  certain  cifes  merited  the  adoption  of  tbe  legiflature. 

7.  Every  hijbop^  by  his  election  and  cmfirmation^  even  a  ppeiotmciit  «f 
before  confecration,  hath  ecclefiaftical  jurifdi^ion  annexeij  oAcen  iathe 
to  his  office,  as  yWrjr  ordinarius  witbin  his  diocefe  \  and  ^^^^^^^ 
divers  abbots  anciently,  and  mo((  archdeacons  at  this  day, 
bf  uG^e,   have  bad  the  like  jurifdi^iion,  within  certain 
IfiailpMd  precinfis.    Ha!€S  Hift.  if  the  C§m.  L.  30. 
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Bj  9  CAnfticotion  of  irchbifliop  CdV&r^'ft  is  injoiaH  it 
ioDows;  1  o  rcnnove  chc  fcandals  broughe  upon  the  a«tho« 
fity'  of  the  church ;  we,  following  the  footftcpa  of  cht 
lioly  canoniy  do  decree^  that  no  tUrk  ntitrtii^  nor  Hgt^mm^ 
nor  hyman^  {hM  upon  any  pretence,  in  hU  own  name  or 
'In  the  name  of  any  other,  exeretfe  any  fpiritual  jufifdiAioai 
nor  in  caufes  of  corrtdion,  where  the  proceedingif  aic 
for  the  health  of  the  foul,  or  where  the  judge  proceedcth 
#jr  ^ffifh^  (ball  in  any  wife  be  a  fcribe  or  regiAer  or 
keeper  of  the  regiftry  of  fuch  corredions :  And  if  my 
ordinary  inferior  to  the'bi(bop  or  other  perfen  having  cc- 
^efiaftical  jurifdidioo;  (hail  admit  or  fuffer  any  foch  per* 
Ion  to  excrcife  any  fuch  office  as  aforefaid,  he  fliall  be 
ipfi  faR$  fufpended  from  the  exercife  of  bit  office  and  ju- 
rifdidion  and  from  the  entrance  of  the  church ;  and  all 
citations,  procefles,  fe'ntcoces,  aSs  and  other  proceedings 
'had  of  made  by  fuch  clerks  msrried,  bigami,  or  laymen, 
ihall  ipf9faifo  incur  the  fentence  of  the  greater  cxcommu* 
ntcation.     l^ini.  128. 

But  bv  the  ftstute  of  the  37  H.  8.  c.  17.  it  is  thus  en- 
aded  :  In  m»ft  bumhU  wtjijhiw  unt9  jsirr  higbrufs^  ytur  nmfi 
faithful  bumbli  and  ^hediint  JuhjeHs  thi  Urdt  Jfirituml  miti 
Umporal  and  the  comm$m  $f  ibis  prtfint  parliament  afimUad^ 
tbat  tubere  ymr  maft  fjal  mejifty  is  and  both  always  j^/Hf 
been  by  tbi  word  9fG$dfupremi  head  in  earth  ef  the  ebtereh  ef 
England,  and  hath  fall  power  and  autberiiy  /#  earreff  P'^^ 
mid  reprefs  all  manner  of  btrffiit  errors  vices ^ns  io^fis  ideitf' 
tries  bypocrifits  and  fuperftihons  fprung  and  g^outmg  wtbin 
the  fame ^  and  to  eicerctfe  aUotbtr  manner  ef  jurifdiGeans  tern* 
monly  called  ecclefietftieal  jurifdi&ion  \  noverAeieft  tie  bf/hop  ef 
Rome  and  his  adherents^  minding  tetter iy  as  mycb  as  im  him 
hy  t9  edfol'i/h  A/cure  and  delete  Jtub  pcwer  given  by  God  to  tho 
primes  of  tbe  earthy  whereby  they  mi^ht  gather  and  get  to 
themfehes  tbegovornment  emd  rstle  of  the  worlds  have  in  theism 
councils  andfinodt  provincial  made  divers  ordinances  and  temm 
JtiiniionSy  that  no  lay  or  married  man  Jhould  exercife  any  jurif^ 
diition  ecclffiaflical^  nor  fi>all  be  arty  judge  er  regiflerin  any  C9nr$r 
commonly  called  ecelefiajiical  courts  left  their  falfe  and  hfurped 
power  which  they  pretended  and  went  about  to  have  in  Chrift*s 
church  Jbould  decay ^  wax  vile^  and  of  no  reputation^  as  by  the 
faid  councils  and con/litutions  provincial  appeareth^  which flemd^  ' 
ing  and  remaining  in  their  effe^^  not  abAijled  iy  your  grace* s 
iaws^  did  found  to  appear  to  make  greatly  for  the  faid  nfnrpei 
power  of  the  faid  bi/h'op  of  Kome^  and  to  be  dire&ly  repugnant 
io  pur  mayfly  as  fupreme  head  of  the  church  and  prorogativo 
foyal^  jour  grace  being  a  layman  \  and  albeit  tbe  faid  ordi* 
nances  and  conji.'tutisns  by.  a  Jlatnte  m'tdc  in  tho  five  emd 
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iwmiifthymr  if  pur  mpfi  M$Hi  reign  hi  utterfy  aUiliJhiifruf^ 
irtU  mti  0f  n$ni  iffi&^  yet  bicauft  the  contrary  is  mt  ufld  mr 
fut  in  fradfUe  by  thi  arcbbijh^pi  bifl>9ps  arcbdeac9m  4md  4th§r 
udrfimfti^dl  ptrfons^  who  bavi  no  manmr  of  jurifdUfim  Mtlo* 
fiofiical  bui  by  end  from  your  r§yalmajefty^  it  addetb  or  mt  U^ 
wmy  givi  tcnfim  to  fomo  gf/il  difpoftd  pirfons  to  tbink  tbo  prw^ 
iotJimgs  and  anfuros  occUfiafiical  mndo  by  your  bighnofs  mnd 
y$nr  wcigirmit  officinU  commjfariis  judga  and  vifiiaton^  boimg 
aljk  lay  and  marriod  mm^  to  bo  of  UttU  or  no  offe^ ;  butfmr* 
afamch  asyoun  mejofiy  is  tbe  only  and  undoubted  fuprnm  hood 
iftife  church  of  England^  to  wb§m  by  holy  fcripture  all  auiho^ 
rity  amd  pnuor  is  vmllygivon  to  boar  and  detormine  nil  manmr 
of  eamfn  tcclofiafticalj  and  to  c§rreSi  vice  and  fin  wh^tfoevert 
and  io  alifueb  perfons  as  your  majfflif  Jball  appoint  thtreunto  : 
In  eomfideratlon  thereof^  as  well  for  the  inflru£lions  of  ignorant 
perfams  as  alfo  to  amid  tbe  occajien  of  tbe  epinio'n  afortfaid^  and 
tbe  fetting  forth  of  your  prerogative  royal  nnd  fupremacy^  it 
may  tkirefmre  pUafe  your  bighnefs  that  it  may  be  ordained  mi 
enaffed  if  authority  of  this  prefent  par&amintf  that  alf  and 
Jingular  per/ons^  as  well  lay  as  marriod^  being  dodors  of  tbe 
civil  law  lawfully  create  and  made  in  any  univirfity^  wb0 Jball 
be  appointed  to  the  o/fice  ofcbanceliar^  vicar  general^  commijary^ 
^taalf  fcribe^  #r  regijler^  may  lawfully  execute  and  exerafe 
enl  manner  of  jurifdicfion  commonly  called  eccUfiaftical  jurifdU^ 
iian^  and  ail  anfurts  and  coercions  appertaining  or  in  any  wiji 
belonging  to  thejame^  albtit  fuch  perjon  or  perfons  be  lay^  mar* 
riedy  or  unsnarriedf  fo  that  they  be  dolors  of  tbe  civil  law  as 
is  afore/aid i  ^ny  law,  eonjiitution,  or  ordinance  to  the  contrary 
teotwitbfianding. 

In  the  cafe  of  ff^alier  and  Sir  John  Lamby  T.  8  Charl. 
One  queftioa  was»  whether  the  patent  of  the  office  of 
coanniflary  to  the  plainciflF,  who  was  a  lay  perfon^  and 
Dot  a  dodior  but  a  batchelor  only  of  the  civil  law,  was 
good,  or  was  reftrained  by  this  fiatute.  And  as  to  that 
point,  all  the  court  conceived,  the  grant  was  good;  for 
the  ftattite  doth  not  reftrain  any  fuch  grant;  and  it  is  but 
an  affirmance  of  the  common  law,  where  it  was  doabted 
jf  a  lay  or  married  prrfon  might  have  fuch  offices;  and  to 
avoid  fuch  doubts,  this  fl^tuce  was  made,  which  explains, 
that  fuch  grants  were  eood  enough ;  and  it  is  but  an  affir- 
mative ftatute,  and  there  is  no  re^riction  therein:  And 
alibo'  dolors  of  the  law  (tho'  lay  perfons  or  married) 
ihall  have  fuch  offices,  yet  that  is  not  any  reftri^ion  that 
aooe  others  iball  have  them  but  dolors  of  the  law ;  and 
the  ftatute  mentions  as  well  regiiteis  and  fcribes  as  com- 
niflarksv  and  that  a  dodor  of  the  law  (hall  have  Chofc 
fffcu^  yet  ia  conaoo  experience  fuch  perfons  as  are 

merely 
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merely  lay  and  not  dofiors  have  acercMed  fueh  offcst. 
Wherefore  fhey  refolved  that  the  grant  was  well  enougli. 
&9.  Car.  158. 

:  By  Can.  127.  No  man  fliali  be  admitted  a  chancellor^ 
CMimlflary^  or  official  to  cxercife  any  eocItGaSical  juriC* 
chAion,  except  he  be  of  the  full  agi  of  fix  ami  twtmy  ymrf 
at  the  leafty  and  one  that  is  Uamtd  in  tbi  civil  ana  ecelffi^ 
ifcai  laws,  and  ts  at  the  Icaft  amafler  ofarUy  ortaUhekr^f 
lawy  and  is  reafonably  well  pradifed  in  the  courfe  thereof, 
is  likewife  well  affeded  and  Kcaloufly  bent  Co  nSgian^ 
touching  whofe  life  undmanners  no  evil  example  is  had  1 
and  except  before  he  enter  into  or  execute  any  fuch  oflke, 
he  fliall  take  the  9ath  rf  the  king* $  faprimaty  in  the  prafence 
of  the  bilhcp)  or  in  the  open  court,  and  fliall  fidfaribf  $0 
tbi  tbirty  nine  articles^  and  (hail  %Vofwear  tbai  bt  wili  t§  tbi 
\lttermiji  if  hh  nnJnftanding  deal  nprighHy  and  ji^fy  im  Us 
'affkii  witbiut  reJpeH  rf favour  ir  reward;  the  faid  oaths  and 
Tiibfcriptton  to  be  recorded  by  a  regifter  then  prefent. 
'  By  the  ancient  canon  law,  no  perfon  was  to  be  a  proAor 
onlefs  he  were  feventeen  years  of  age ;  nor  judge  unleTs  he 
"Were  of  the  age  of  twehtyfive.    GUf  987. 

And  by  Can  128.  No  chancellor,  commiffiiry,  arch* 
beacon,  official,  ar  any  other  perfon  ufing  ecdefiitffail 
juri(didion,  (hall  fahfittyU^  in  their  abfence,  znj  to  keep 
court  for  them,  except  he  be  either  a  grave  mimmr  and  a 
graduace,  or  a  Jicenfed  publick  preacher,  and  a  beneficed 
man  near  the  place  where'the  courts  are  kept,  or  a  hatche- 
ior  of  law,  or  a  mafler  of  arts  at  leaft,  who  hath  femeftill 
)n  the  civil  and  ccclefiaftical  law,  and  is  a  favourer  of  cnic 
religtQn,  and  a  man  of  modeft  and  honeft  coftverfation  \ 
under  pain  of  fufpenfion,  for  every  time  that  they  oflend 
therein,  from  the  execution  of  their  offices  for  the  fpaceof 
three  months  toties  quoties :  and  he  likewife  that  is  depiNc4, 
being  not  qualified  as  is  before  expreffird,  and  ytt  fliall  pre* 
fume  to  be  -a  fubflitute  to  any  judge,  and  fliall  keep  any 
court  as  aforefaid,  fliall  undergo  the  fame  cenfure  in  manner 
and  form  as  is  before  exprcfled. 

By  the  5  &  6  Ed.  6.  c.  16.  If  amy  perfinflmUhnrgam 
or  fell  any  effice  er  deputation  of  any  cffia  er  any  pari  ibarafi 
ir  take  any  reward^  pnmife^  covenant^  bind,  ir  ubir  afir* 
ance  ti  receive  any  profit ^  ^effly  ir  indirefffy^  far  tbi  fatm^ 
ar  to  the  intent  that  any  perfon  ftauld  have  ar  injay  ihi  fame  ; 
VJhicbfaid  iffce  JhaHin  any  wife  concern  the  adminifirktian  ar 
exectticn  ofjujtice  \  be  fludl  ferfeit  all  bis  intertft  tbenht^  and 
sight  if  nomination  thereunto ;  and  be  whiJhaH  give  ir  pay  or 
pattefiA  frotntfe  ir  agreetnent  as  afirejmdy  fhailbe  difiMed  in 
tbi  taw  a  have  end  enjoy  the  fame^^^emi  fncb  bargain  fnttt  4i 

Viid. 
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vdi4    But  ails  Am  ^/ucb  •ffur  J$  ifM^ng^  kefsrs  h$  k 
rmmmdj  /hM  hgood  in  law. 

Any  office]  In  Dt.  Trmfr's  cafe,  H.  8  Ja.  It  wat  re* 
blred  by  the  opinion  of  thejufticet,  vpon  a  reference  unr^ 
tbrm  by  tbe  lord  chancellor,  that  the  office  of  chancelloTt 
rcgitter,  and  oomohflary  in  the  ecclefiaftical  courts,  are 
withtn  this  ftatote.  Which  ftatute  being  made  for  avoid* 
ing  of  corruption  in  officers^  and*  for  the  advancement  of 
pcHbos  more  worthy  and  fufficitnt  to  execute  the  faid  offices 
by  which  juitice  and  right  fliall  be  advanced,  (hall  be  ex^ 
jwiiiKied  moft  beneficially  to  fupprefa  corruption.  And  in- 
afmuch  as  the  law  allows  ecclefiaftical  couf  ts  to  proceed  in 
the  cafe  of  blafphemy,  herefy,  fchifm,  incontinence,  ma« 
tfunonyt  divorce,  right  of  tithe,  probate  of  wills,  granting 
of  adminiftraiions,  and  fuch  like;  and  that  from  ihefe  pro* 
ccei^ngs  dependcth  not  only  the  falvation  of  fouls,  but. 
alfo  the  legitimation  of  iflues,  and  ihe  like ;  and  that  no 
debtor  duty  can  be  recovrred  by  executors  or  adaiiniftracorst 
without  the  probate  of  teftamenrs,  or  letters  oi  adminiftra- 
lion,  and  other  things  of  great  confequence :  it  ts  more 
reafon  that  fuch  officers,  which  concern  the  adminiftration 
and  execution  of  juftice  in  tbefe  points,  that  concern  the 
blviitofi  of  fouls,  and  other  matters  aforefaid,  (hail  be 
within  this  ftatute,  than  officers  which  concern  the  admi* 
niftracion  ox  execution  of  jullice  in  teimporal  matters  only. 
IX  Gi.  78-     Cr§.  Ja.  279. 

Or  depntatlm  tff  mny  offici]  In  the  cafe  of  Culliford  and 
CardMeii^  //.  8 /K  the  defendant  was  made  deputy  to  (he 
plaiotiiF  in  his^  office,  and  gave  bond  to  pay  tbe  plaintiff 
half  the  profits.  On  putting  the  bond  in  fuit,  the  de* 
feodmat  pleaded  this  ftatute.  But  the  determination  of  the 
court  was,  that  fuch  bond  is  not  within  the  ftatute,  be- 
caufe  the  condition  is  not  to  pay  him  fo  much  in  grofs,  but 
half' the  profits,  which  profits  muft  be  fued  for  in  the  prin- 
cipaPs  name;  for  they  belong  to  him,  tho'  out  of  theiA 
a  (hare  is  to  be  allowed  to  the  deputy  for  his  fervice.  But 
in  the  cafe  of  Geehipkin  and  Tud$r^  Af.  3  An.  where  the 
deputy  was  to  have  the  fees,  and  in  confideration  thereof 
was  to  pay  200  U  a  year,  and  fave  the  principal  harmlefs^ 
this  was  declared  to  be  within  the  ftatute.  And  it  was  held 
by  the  court,  that  where  an  office  is  within  the  ftatute,  and 
the  falary  is  certain,  if  the  principal  make  a  deputation, 
fefervine  a  leiTer  fum  oat  of  the  falary,  it  is  good  ;  fo  if  the 
pi^fita  be  uncertain,  arifmg  from  fees,  if  the  princtpiA 
toake  a  deputation,:  reforving  a  fum  certain  out  of  the  feel 
9mA  pTDfitf  of  the  office,  it  is  good :  fo^  in^  thefe  cafe^,' 
the  deputy  is  not  to  pay,  unlefs  the  proikr  rife  w  fo  mueh^ 
10  And 
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And  tho'  t  deputy*  bj  bit  confticution*  b  in  place  of  bit 
principal,  yet  he  has  no  right  to  the  ftts ;  they  flill  contimc 
to  be  the  prmcipal's  ;  io  that,  as  to  him,  it  is  only  refcnr- 
ing  a  part  of  his  owo,  and  giving  away  the  reft  to  another. 
Bat  where  the  refervation  or  agreement  is  not  to  pay  out  of 
the  profits,  but  to  pay  generally  a  ceruin  Turn*  it  nuft  be 
paid  at  all  events ;  and  fuch  bond  is  void  by  the  ftafme» 
GiSf.  980.     2  SalL  466.  468. 

The  doArtoe  which  we  find  in  Lindwood  upon  tbb 
bead  is,  if  a  perfon  having  fpiritua)  jurifdidioo  aCgn  10 
another  for  his  ftlary  a  certain  fum,  fo  that  he  anfwer  to 
his  principal  for  the  whole  profits,  this  is  lawful ;  but  if 
the  other  be  to  reuin  the  whole  profit  to  himfelf^'  and 
anfwer  to  his  principal  a  ceruin  fum,  this  it  unlawful* 
Lhd.  282. 

A  Jb^Ufnfitt  all  his  inunft  theran]  In  the  cafe  of  Sir 
Jrtbur  Ingram^  M.  ij  Ja,  it  was  refolved  by  the  lord 
chancellor  Egercon  and  Coke  chief  juAice,  to  wboro  the 
king  had  referred  it,  upon  conference  with  the  other  juf* 
tices,  that  the  difability  here  intended  is  fuch,  that  the 
perfon  is  utterly  difabled  during  life  to  take  the  fame  of- 
fice ;  altho'  that  afterwards  becomes  void  by  the  death  of 
any  other,  and  a  new  grant  be  made  unto  him.    3  /i^.  154. 

Ami  right  of  n^nation  tbirainto]  The  ftatute  not  having 
faid,  who  fliall  diipofe  of  the  office,  upon  fuch  forfeiture 
and  difability  i  that  point  came  under  confideration  in  the 
cafe  of  H^§oiward  and  Fox^  T.  2  IV.  and  two  things  were 
refolved,  I.  That  the  right  of  difpofing  of  the  office  (b 
forfeited  (which  in  that  cafe  was  the  regifterfhip  of  the 
archdeaconry  of  Huntington)  did  devolve  to  the  crown* 
2.  That  the  king  might  make  a  new  regifter,  before  office 
found,  or  the  appearing  of  the  title  by  any  matter  of  record* 
Gihf.  981.     2  l^intr.  188.  267. 

By  the  i  Diz.  c.  19.  jIu  gifts  grants  or  othsr  e/laia^ 
i9  hi  madi  by  any  archhijbop^  $r  hifi§p^  §f  any  hertditamemts  ha* 
Umging  to  Us  archhi/hoprici  #r  hifiopricky  other  than  for  the  tarsm 
of  twontj^om  jgars  or  thru  livis^  and  wbortmpom  tha  old  mccaf^ 
totsudyoarty  nnt  or  morejhall  ht  rejerved  amdfa^ahle  yearly  dur^ 
ing  tbofaidtrm^  foall  ht  void. 

And  by  the  13  Eliz.  c.  10.  JU  gifts  grants  or  otbgr 
^aUs  to  hi  madi  hyany  dean  andcbaftor  of  any  eatiakalar 
ioUigiati  cbureh^  or  other  havimg  any  fpininal  or  Htlefi»ftiical 
hving^  of  amy  honeUtaminis  hikngimg  to  fmh  iathedrtj  dhnnh 
or  other  Jpiritkal  promotion  other  tbamfor  tbi  titm  ^  ana  mod 
twenty  years  or  three  /rturi,  atod  whereapen  the  aexnflemad yearly 
rent  or  snanfi^H  hi  nfervidamd  payahli  dnring  thifaii  iirm^ 
Jkaii  hi  ntUrfy  void  and  of  none  effeQ. 

Aod 
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And  it  htth  b^ti  adjudged,  that  che  offices  of  diano^llor, 
CD^iniflaryy  olBcia),  regtficr,  and  fucb  like,  are  heredica- 
acMS  mthin  Cbefe  ftaCuces*  The  general  defign  of  which 
kifig  ro  prtfcrve  the  rights  of  fucceflbrt,  againft  any  ille- 
jpl  praAicei  of  the  prefent  pofleflbrs ;  it  hath  been,  ever 
fince,  the  general  rule  in  the  courts  of  common  law,  that 
DO  offices  of  any  kind  ^re  grantable  by  bifliops  or  other 
ecdcfiaftfcal  perfons,  as  fuch,  in  any  larger  extent,  than 
they  iball  appear  to  have  been  granted  before  tbefe  ftatutes. 
Giif.  98a.  (r) 

More  efpecially,  it  hath  been  declared^  as  a  maxim  there, 
dut  grants  of  offices  being  made  for  more  lives  than  they 
had  been  onade  for  before  thefe  ftatute.*,  or  being  made  in  re* 
verfion,  where  before  thefe  ftatutes  they  had  not  been  made 
in  reverfion^  are  both  void.     Gibf.  982. 

Bat  where  the  qucftion  is,  whether  this  or  that  office 
bath  been  granted,  for  two  or  three  lives,  or  in  reverfion, 
before  the  Satutes;  proof  hath  been  allowed  of  the  prac* 
tice  of  fuch  grants  for  many  years  paft,  tho'  not  reaching 
quite  to  the  times  of  thefe  ftatutes,  where  no  evidence  ap- 
peareth  to  the  contrary  of  grants  made  before  the  faid  fta« 
tutes.     Gihf.^%%.  (/) 

In  the  cafe  of  J9ni$  and  Pugby  M.  3  H^.  the  biihop  of 
Landaff  bad  granted  the  office  of  vicar  general  to  two  per- 
ibos,  to  hold  jointly  and  feverally,  to  be  exercifed  by 
Ibeslclves  or  fbeir  fufficient  deputy.  It  appeared,  and 
was  made  part  of  the  caufe  by  the  counfel  on  both  fides, 
that  this  office  had  been  anciently  and  ufually  granted  to 
two,  jointly  and  feverally,  and  to  the  furvivor  of  them. 
But  it  was  obje£)ed,  that  a  judicial  office  could  not  be 

£  anted  to  twoi  for  if  they  differ,  nothing  can  be  done. 
ut  the  anfwer  was,  that  the  fame  may  be  faid  of  four 
judges,  as  in  the  court  of  king's  bench  :  and  in  minifterial 
offices,  as  two  (herlfTs.  And  the  ^ourt  held  the  grant  good, 
and  faid,  if  an  office  be  granted  to  two,  and  one  dies,  the 
office  doth  not  furvive,  but  determines  ;  as  if  there  be  two 
ffieiif^,  and  one  dies,  the  other  cannot  aft;  othfrwife  if 
granted  to  two,  and  the  furvivor  of  them.  Gibf.  983. 
a  Astf .  465.     Carth.  2 1 3. 

g  Cf «•   125.     All  chancellors,  commiflaries  archdea- Courti  whsrt  to 
cons,  officials,  and  all  others  exerciiing  ecclefiallical  jurif.  ^  ^cp^« 
didion,  fiiall  appoint  fucb  meet  phates  for  the  keeping  of 
iheif  courts  by  the  affignment  or  approbation  of  the  biihop 
ef  the  dioceie,  as  (ball  be  convenient  for  entertainment 
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of  choTe  tflft  are  to  make  cbclr  afifMnifoc  tbeic^  «ihI 
fiioft  indifFcrcfit  fiK  chetr  trtftel:  andl  liktwife  cbe^  Hull 
Jccep  9a6  end  ihetr  coerts  in  Mil  confefiieot^ttoM^  ae 
C¥ery«nanitiay  retnrn  homewardt  in  aadeefeafoa  aainaybe. 

Approbation  of  the  bMbop]  Aad  fkh  ii  agreeable  aa  Ae 
rule  of  the  ancient  canon  la«r.    Gf^  icoil 

In  the  cafe  of  the  bifliop  of  St.  David'B^  E.  ii  ^.  k 
was  alfedgcd  againft  the  pfoceednigs  of  the  archbifliom 
that  be  wat  ched  to  Lambcch  before  the  archbifliop  bii 
felf,  and  not  to  the  court  of  arches:  upon  wbicb  it 
declared  bj  the  court  of  king's  bench,  that  tbe  arcUiMhop 
may  hold  hi*  court  where  he  plca(es»  and  may  convene  tav 
fere  himfelf)  and  fit  judge  bimrelf;  and  fe  aiay  any  other 
biihop  {  for  the  power  of  a  chancellor  or  vicar  general  it 
only  delegated  in  eafe  of  the  bifliop.  I  Swik.  ijf. 
aiamicr  of.  pro-      9.  The  ecclefi^iftical  courts  do  proceed  according  ao  the 

IcckfiattcU*    ^^^  ^^  ^^  ^*^*'  *"^  canon  Iiw:  the  fuit  is  comoienoed 
^omu.  by  libel ;  tbe  witnefles  are  privately  examined ;  then  there 

are  exceptions  and  replications :  the  fenteoce  is  puMiflied' 
in  writing ;  and  frorfi  the  fentence  there  lies  an  appeal* 
from  the  bifliop  to  the  archbifliop ;  finom  the  archdeacon 
to  the  bifliop  or  immediately  to  the  archbifliop;  fitMn  tbe 
crchbifliop,  as  heretofore  to  rhe  pope.  To  now  to  the  kine 
in  chancery,  where  delegates  are  appointed,  wh6  jddge 
according  to  the  civil  and  canon  law,  and  revoke  or  con* 
firm  the  fentence  :  and  in  thefe  judgments  given  by  the 
cdurfe  of  the  civil  law,  the  judges  of  tbe  common-law  do 
arquiefce,  and  give  credit  therebnto,  and  will  not  examine 
them  over  again  unlefs  they  think  that  there  is  caulisibr 
the  king's  pn^hibition.  Duck.  24^* 
^^  to.  0/h9.  We  do  ordain,  that  archbifliops,  bifliopaaiid 

their  officials,  abbots,  priors,  deans,  archd<eacons  and  ihdr 
oflicials,  and  deans  rural,  as  alfo  chancellors  of  cathedfil 
churches,  and  all  other  ojlleges  whatfoever,  and  convents 
either  jointly  with  their  re^or  or  feverally  (according  tn 
their  cuftom  or  flatutes)  fliall  have  a  feaf,  on  wMchftai 
fball  be  engraved  their  feverat  difftndioiis  $  as  the  immn  df 
their  dignity,  office  or  college }  alfo  ^tbeiv  proper  nanse 
(if  it  be  an  office  perpetual)  ;  and  (6  it  fliall  be  cflsonml 
an  authentic  feal :  but  iT  the  office  b  not  perpetual,  as 
that  of  rural  deans  and  officials,  then  the  feal  fliall  have 
engraved  upon  it  only  the  name  of  office  1  and  at  the  esp»» 
ration  of  their  office,  they  fliall  immediately  ind  nrithont 
difficulty  refign  it  to  thofe  from  whom-  tbej  reeeivnd  the 
cAce.    AtheH,  67* 

Can.  sa4«  No  chancellor,  coinniiflarft  •rtbdeaeon»  oA* 
cial)  or  any  other  cxcrcifing  e^cfiaftital  jmifdiftion,  ihall 

without 
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Irithout  the  biflsop's  confent  have  any  more  feah  than  one, 

for  the  fealing  of  all  matter?  incident  to  his  office :  which 

fell  Aall  always  he  kept  either  by  himfelf,  or  by  his  law* 

fal  fiibftitute  exerciiing  jurifdiAion  for  him,'  and  remafin- 

iog  within  the  jurifdi^iion  of  the  faid  judge,  or  in  the  city 

or  principal  town  of  the  county.     This  feri  (hall  contain 

the  title  of  that  jurifdidion  which  every  of  the  faid  judges  "^ 

or  their  deputie«  do  execute. 

I  f •  'Where  fome  temporal  matter  depends  on  in  eccle-  T'UI  ai  tm^m 
fiaflicil  oaufe,  and  it  neceflary  to  be  determined  with  |t  ;"*  »»«*"«»• 
there,  tho*  the  ecclcfiaftical  judges  may  try  fuch  temporal 
matter,  yet  they  ought  to  do  it  by  the  rules  of  the  common 
law  to  which  it  properly  belongeth  :  otherwifc  the  common 
law  judges  will  int^rpofe,  by  fending  prohibitionii  i  Pfen 
mU.  12.     Sir.  671. 

Aa»  in  cafe  of  the  (toppage  of  a  way  for  the  carrying 
of  tithes  ;  tho' Che  fpiritual  court  may  try  whether  the  way 
was  ftopped  or  noc,  ytt  ftoppage  of  Ways  being  matter 
properly  triable  at  the  common  law,  and  only  allowed  to 
the  fpiritual  court  in  this  cafe  to  be  trird  as  a  thing  depend* 
big -upon  and  necefiary  to  the  parfon's  having  and  carrying 
away  his  tithes,  they  ought  to  proceed  in  the  trial  thereof, 
according  to  the  rules  of  the  common  law,  and  to  allow 
fuch  proofs  as  by  that  laW  are  allowable  :  oiherwife  they 
will  be  prohibited.     IVaif.c,  54.  {g) 

12.  In  many  cafes,  the  common  law  and  ecclefiafticalConeorreBtju* 
courts  have  a  concurrent  juril*cJidiion%     Accordingly,  in  the  »*^*^»«a. 
ftatute  of  arikuli  ileri^  9  £d.  2.  c.  6.  where  the  clergy  do 
aliedge,  that  if  a^iau/i  ar  matter^  the  knowledge  whereof 
hebfig€ih  t0  a  court  fpirituai^  Jhall  be  d-finitivcty  determined 
hefcre  a  fpiritual  judge^  and  doth  \*aji  into  a  judgment ^  a^id 
fbM  not  be  fufpended  by  am  appeal-^  and  aftc^^  if  upm  the 
fomt  thing  «  ptejiion  is  mnveu  before  a  tentporal  judge  between 
the  (mni  partietf  and  it  be  proved  by  tdtne/s  cr  in/iruments ; 
filth  an  ixteption  is  not  to  be  admit tfd  in  a  temfo^al  court :  It 
is  anfwerrd  by  the  king  and  parliament,  That  tvhen  any 
tm  tafe  is  debated  before  judges  fpiritual  and  temporal^  as  in 
tbitsji  of  laying  violent  haneh  upon  a  (leri\  it  is  thought y  t^ujt 
woewith/tanding  f be  fpirituai  judgment y  the  king^s  court  ffjiti 

a^M^^p^—^—  w^— —        II  ■       ■  ■  ■        ■  ■  ■■  ^»^.    m  ■■ 

Ig)  Where  the  fpiritual  court  h^t!)  jurifdidlion  of  the  prin- 
cipal caufe*  they  determine  the  accrflbry,  but  in  duin^  this 
they  muft  proceed  according  to  the  rules  of  the  common  law, 
and  therefore  etnnot  require  two  wicne/Tcs.  12  Zip.  6^. 
Roberts* J  Ca/e,  Hob.  188.   247. 
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50  tonttfs, 

Sfcufi  the  [ami  matter  as  tht  party  Jkall  thiiA  ixp€£eiU  for 
bimfelf 

For  the  (piritual  judges  proceedings  are-for  the  coffee- 

tion  of  ihe  rpiritual  inner  man,  and  for  ibe  health  of  the 

foul,  to  enjoin  him  penance;  and  the  judges  of  the  ooqi« 

mon  law  proceed  to  give  damages  and  recompepce  for  the 

wrong  and  injury  done*  As  where  cine  layoth  violent  hands 

upon  a  clerk,  the  fplritual  judge  pr9  falutg  mtinkc  fliall  ia- 

jloin  him  penance,  and  the  clerk  may  have  hit  'adion  of 

battery,  and  recover <i am agea /or  the  injury  dooe  to  him; 

:  and,. To  in  like  cafes.     And  therefore  .this. article 4>f  the 

r  dergy  was  rcjeded.     2  Infi.  622.  -  • . .     . 

OfltaKci  apita).    .  ij.  A  perfon  admitted  to  the  benefit  of  dergyi*  it  not 

to  b(  deprived  in  the  (piritual  court,:  for*  the* crime  for 

which  he  hath  hac)  his  clergy.      For  a  pardon  freta  the 

-  pkny  from  all  fubfequent  puinflirnenc,  and  confequently 

.  frona  deprivation.     Yet  Dr.  Watfon  holds  an  opuiFoD, 

Watf.  c.  6.  [which  hath  alfo  bean  adopted  by  others}  on 

;  the  authority  of  Crt.  J  ft.  430.    in  Searl/s  cafe,  that  a 

clergyman  may  be  deprived  for  manflaughter  after  he  bath 

bad  his  clergy ;  not  obferving,  that  what  is  faid  there,  wu 

only  on  the  fudden,  on  a  motion  for  a  prohibition  in  the 

king's  bench ;  and  that  in  the  fame  qafe  a  prohibitioo  wu 

afterwards  a^ually  brought  and  declared  on  in  the  court 

of  common   pleas,    and  judgment    thereupon   folenmly 

given  for  the  plaintift'  upon  open  argument   by  all  the 

judges*     2  Haw,  364.  (h) 

For  there  is  not  any  maxim  in  the  law  better  eftaUiflied, 
than  tha(,  the  ecclefiaftical  court  hath  no  cognizailce  or 
jurifdid^ion  in  cafes  of  creafon  or  felony.     Examim  •f  tit 
fchtftu  of  cba.  pow,  90. 
Temporal  couitt      14.  When  the  fpiritual  court  bath  given  fentence  of 
Co  fife  credence  ({^privation  in  cafes  within  their  cognizance  (as  in  thie 
s^foa'ia^  ^^cafe  of  fimony,  for  inflance) ;  the  temporal  court  ought  to 
dcfiAflkal  court. give  credence  thereunto,  and  ought  not  to  difpute  whether 
it  be  error  or  not«     For  the  temporal  court  cannot  take 
cognizance  of  their  proceedings  herch,  whether  thjey  be 
lawful  or  not;  which  is  the  rcafon,  that  in  the  tempoial 
court  it  fufficeth  to  plead  a  fentence  out  of  the  fpiritual 
court  briefly,  without  {hewing  the  manner  thereof,  and  of 
their  proceedings.     H^atf,  c.  5.  (1) 


(h)  Hot.  2S8.  (r-)  Crf.  EUx.  686.  789. 

15.  No 


■  • 

15.  No  damages  ctn  be  recovered  in  the  ecclcfuftical^'*^"****'*®^*^* 
tourtj  butcoBfonly.     tVatf.  ^.  y).  {k)  ^*'^'*"''' 

And  the  coercion  or  execution  of  the  fentence,  I's  only 
by  excommunication  of  the  perfon  contumacious,  and  upon 
ngoification  thereof  into  chancery,  a  writ  di  excommunicato 
fopiaub  ifllies,  whereby  the  party  is  imprifoned  till  obe« 
dience  yielded  to  the  fentence.  But  befides  this  coercion, 
the  fentcnccs  of  the  ecclefiafticil  courts  touching  fomc 
matters  do  introduce  a  real  efFe£l,  without  any  other  exe- 
cution ;  as  a  divorce  a  vinculo  matrimonii  for  c^nfanguinity 
or  frigidity,  doth  induce  a  legal  difTolution  of  the  marriage; 
fo  a  fentence  of  deprivation  from  in  ecclefiaftical  benefice, 
doth  by  virtue  of  the  very  fenfence,  without  any  other 
coercion  or  execution,  introduce  a  full  determination  of 
the  inteieft  of  the  perfon  deprived.  HaU*s  Hift.  of  tbo 
Com,  L.  33. 

16.  Upon  the  whole,  lord  chief  ju (lice  Hale,  fpeaking  OeDeraUop^n- 
of  the  ecclefiaftical  jurifdiflion,  expreffeth  himfelf  thus:  «^^j;[;J^/*'* 
Albek  in  thefe  courts  and  matters,  the  laws  of  England 

(upon  the  reafons  and  account  before  exprefled)  have  ad* 
mitted  the  ufe  and  rule  of  the  canon  and  civil  law,  yet  flill 
the  common  law  retaineth  the  fuperiority  and  pre-emmence. 
And  the  fubftance  of  all  that  bath  been  (aid  upon  thia 
poiDt  is  this : 

Firft,  that  the  jurifdifiion  exercifed  in  the  ecclefiafiical 
court  is  derived  froni  the  crown  of  England,  and  that  the 
laft  devolution  is  to  the  king  by  way  of  appeal. 

Secondly,  that  altho*  the  canon  or  civil  law  be  allowed 
as  the  dirc^ion  or  rule  of  their  proceedings;  yet  that  is 
not  as  if  either  of  thofe  laws  had  any  original  obligation 
in  England,  either  as  they  are  the  laws  of  emperors,  popes, 
or  general  councils,  but  only  by  virtue  of  their  admifljon 
here;  which  is  evident,  for  that  thofe  canons  or  imperial 
confiitutions  which  have  not  been  received  here  do  not 
bind;  and  alfo,  fur  that  by  fev6ral  contrary  cuftoms  and 
ufages  in  this  re<ilm,  many  of  thofe  civil  and  canon  laws 
arereftrained  and  controlled. 

Thirdly,  that. albeit  thofe  lawf  are  admitted  in  fome 
cafes  in  the  ecdefiailical  courts,  jj^t  they  are  but  Ugts  fuh 
gravtori  lege\  and  the  commq/i  laws  of  this  kingdom  have 
ever  obtained  and  retained  the  fuperin^endency  over  thern^ 
and  tbofe  figna  fuperiontatit  before  mentioned,    for   the 

^"^^HfT ~" 

(i)  If  the  party  injured  re^i}ire  daoages,  he  mud  proceed 
atcomnoB  law.  ^J^atf,  II. 

E**  honour 


js  tontt^. 


honour  (vf  th6  king  ind  the  commoh  Itwi  of  Cnglami. 
For  a&  (he  lkw$  and  (l^tutes  of  (he  realm  have  prcfcribed 
to  the  ecderiaflical  courts  ihtir  bounds  and  limits,  fo  the 
courts  of  conm'nn  law  have  the  fuperintendcncy  over  thenr 
to  k  ep  them  within  the  limits  of  their  jurifdidiion,  and  to 
ju'jge  and  determine  whether  they  have  exceeded  thofe 
limUsor  not^  and  in  cafe  they  do  exceed  their  bounds,  the 
(ourts  of  common  hw  will  ifTue  their  prohibitions  to  re- 
Rrain  them,  directed  either  to  the  judge,  or  party,  or  both. 
And  ^ll'o  io  cafe  they  exceed  their  jurifdi^lions  the  officer 
that  executes  the  fentence,  and  in  fome  cafes  the  judge  that 
gives  it,  are  punifliable  in  the  courts  of  common  law  ; 
fbmetimes  at  the  fuit  of  the  king,  fometimes  at  the  fuit  of 
the  party,  and  fometimes  at  the  fuit  of  both,  according  lo 
the  Variety  and  I'iicumilances  of  the  cafe. 

Laftly,  that  the  common  law,  and  the  judgei  of  the 
courts  of  common  law,  have  thcexpoiiticn  of  fuch  ftatutci 
or  aAs  of  parliaments,  as  concern  cither  the  extent  of  the 
jurifdiSion  of  thofe  courts,  or  the  matters  depeixiing  before 
them.  And  therefore  if  thofe  courts  either  refufe  to  alfow 
thefe  ads  of  pirliamenr,  or  expound  them  in  any  other 
fcnfe  than  is  truly  and  properly  the  expoiition  of  them ; 
the  king*s  great  courts  of  the  common  law  (who  next 
under  the  Icing  and  his  parliament  have  the  expofition  of 
ihofe  laws)  may  prohibit  and  control!  them.  Halis  tliji. 
Com.  I.  41-     I  ^«/'*J  tl'0'  Pi'  Cn  408. 

After  all,  it  is  humbly  fubmitted,  whether  there  doth 
net  appear  to  be  feme  kind  of  prejudice,  even  io  this 
great  and  good  man,  whenever  he  touches  upon  the  ec- 
clefiailical  jurifdiciion.  And  the  like  may  be  obfcrved  of 
two  other  very  great  men,  who  (in  like  manner  as  lord 
Hale}  luilained  the  o£ce  of  lord  chief  juftice  of  England, 
i;i  their  refpedlive  ages,  wit^  integrity,  learning,  and  fpi- 
lit;  namely,  the  lord  chief  juflice  Coke,  and  the  loid 
chief  juflice  Holt.  The  truth  i$,  this  fesming  b)af»  io 
thcin  ail  was  owing  in  a  great  meafure,  to  the  fpirit  of  the 
times  in  which  they  were  refpedively  educated;  wherein 
the  contefts  between  the  two  jurifdiAions  were  violent^ 
and  carried  on  with  oMItnacy  on  both  fides.  It  is  the  glory 
oF  the  prefent  age,  that  thcfe  ferments  have  at  length 
fubfided.  Learned  oien  c»n  no«r  dtfffr  in  rpiiiion,  wiibovt 
bi:terners  and  mutniJ reproaches |  aftd  th^feveraldifcordant 
parties  ba\e  been  iaftroded  to  Kve  together  ia  m  a.utual 
intercourfe  ai  d  CfHiiViiMiicatiMi  of  good  offices.  PdHeoi* 
tion  htftfi  dcparicd  IB  M  atlive  hclTj.  and  fair  Auicv^ence 
ij  kaOk 


hich  cone  down  ftmrn  heaven.  The  diftintEtlons  which 
•ere  incrodiicoil  during  ihe  plentttii^  of  papal  power  have 
Mien  away  by  degrees  §  Md  we  ftiall  naturally  lecur  to 
theftaic  wheneio  popery  took  us  up«  in  wKk  h  there  was 
no  thwarting  between  the  lira  jurifJidirtiis,  hut  they  were 
amicably  conjoined^  affording  mutual  hetp  and  ornament 
Co  each  other  ^« 

Coartt  in  the  church  or  church  yard.  See  C&urcD* 

*  It  iMy  aot  be  amiff  to  take  ooticr  in  this  place*  smofigft 
mber  meant  of  prod BCiDg  the  abovefaid  defirable  efffdoftiip 
iaftitotioD  by  the  late  Mr.  Viacr  of  a  profeflbrlhip  of  the  com- 
BMMi  law  witbia  one  pf  oiir  aniverfiues  \  which  naturally  will 
cofidote  to  promote  a  more  intimate  connexion  between  the 
llmdeats  of  the  ecelefiallical  and  temporal  .Jiw»,  and  (as  Sir 
WilKam  Blackftonc  erprefleth  it)  **  by  cxitnding  ibe  pemetria 
'*  of  aaivarfity  learaiag,  and  adopting  (••  it  weir)  a  new 
'*  tribe  of  citiaeas  witbin  their  philofopbica)  walU,  will  luterffl 
'*  a  very  Domerout  and  very  powerful  profefll^a  ip  the  prp* 
^  krfMaon  of  their  rights  and  liberiics  f." 

Aod  here  one  cannot  refrain  from  cpngratulating  (hit 
learned  body,  on  the  choice  of  their  profeflbr  at  |he  iirft  fet- 
dng  forward  of  this  cftablifliment;  in  whom  are  united  qnalU 
ties  which  feldom  concur  io  one  perfon,  fuch  as,  applicatjoa 
and  geniu9,  folidity  and  vivacity ,  attention  to  dates  and  B^artt^ 
and  a  con fummate  elegance  of  compofition  ;  who  can  enliven 
the  rclicks  of  antiquity,  and  render  the  dried  fubjedb  of  the 
law  not  only  ufeful  but  entertaining. 

Mr.  Viner  dedicated  his  whole  life  to  the  ferviceof  the  pub- 
lic»ia  compiling  a  digrft  of  the  common  Uiv  ;  which,  after 
the  labour  cf  above  half  a  century,  he  had  the  happinefs  to 
live  to  pobliih,  in  two  and  twenty  volumes  in  folio  ;  anJ  ha(b 
prondedy  out  of  the  pro&ts  of  his  benefa^ion  to  the  univer- 
fity*  that  tfie  f^me  ihall  be  continued  from  time  to  tiqie,  ^s 
occafioo  (hall  require,  at  proper  intervals.  For  the  effe^^jal 
pcrfiormance  whereof,  it  may  be  requifue,  and  will  bieft  anfwf  r 
Mr.  Vtaer's  benevolent  intention,  not  btirely  to  infcrt  und^r 
cbeir  proper  titles  iuch  cafes  as  (hall  happen  lo  be  adjudged 
ID  time  to  come»  but  deliberately  to  re-examine  fucb  whioJe 
tides  refpcdively.  It  is  adonilhing,  that  one  roan  could  per- 
form what  Mr.  Viser  haih  done  ;  but  it  would  be  much  more 
aftoai(hiag»  if  fuch  work  (hould  at  once  be  perfcdiy  finiihed 
ia  all  its  parts;  and  it  is  not  to  be  fuppofed^  but  that  a  nuih* 
)^]Qt  mtUp  attending  refpedivcly  to  detached  branches, 
aroajfl  nMpt.  the  performance  more  compleat.    This  is  a  ta^fk 

t  InuodoAoiy  UAmf » '^<i|s  ay. 

£  5  which 
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.airne? 


•  ..       » 


OO  far  as  aor  cbyrcbo  o*  cfaafitb  wKxi  HS  onler  ihis 
^  tide  are  donative,  aix?  to  Kc  confidcrci  at  focfas  ii 
Created  of  under  the  titie  S0IUlrifet« 

CuraU  ii  a  word  of  aoibizuoukfii^aiikaiioa ;  fcmctiinri» 
and  moft  proper h ,  if  denc^icth  the  locumi^eoc  io  general 
wbo  hath  the  cure  cf  fouS&  ;  bvt  more  fVequentiT  ii  is  un- 
derflood  to  figoify  a  clerk  n.'i  irAituied  to  the  cure  of 
■foulsy  but  exercifiog  the  Ipirimal  office  in  a  partfb  oodcr 
tfar  reficr  or  vicar :  and  in  this  latter  fenfe  it  is  treated 
of  in  tbts  place. 

Of  fuch  curate*  there  are  two  kinds  :  firff*  temporary, 
who  are  c-oi ployed  under  the  fpiritual  ftdor  or  vicar,  ci- 
ther as  affirtam  to  him  in  the  £uDe  cborcli,  or  caeciftiog 
the  office  in  His  abfence  in  his  pariOi  church,  or  dfe  in  a 
cbapel  of  ea<e  within  chr  fame  parifli  belonging  lo  the 
mother  church ;  the  other,  by  way  of  diftinfiiob  called 
perpetual,  which  is,  where  there  is  in  a  parifli  neither  fpi- 
ritual redor  nor  vicar,  but  a  clerk  is  employed  to  officiate 
there  by  the  impropriator. 

There  are  many  things  common  to  thefe  feveral  kinds 
cf  curates,  and  other  things  peculiar  to  each ;  as  will  ap- 
pear  in  the  following  fedions. 


which  Mr.  Vioer  feemeth  to  have  rrfenred  for  fature  proii- 
cients  onder  his  oih-D  inftitation.  In  order  to  render  the  book 
{o  fufficient,  as  to  fopercede  the  oecfffity  of  having  'ecourfe  to 
the  originali  from  whence  it  is  exiraQed  ;  it  feemeth  even  yet 
to  be  too  (hort :  If  confidered  only  as  an  index,  dtreAed  so 
the  original  for  further  fati^faAicn  ;  it  needeih  not  to  be  fo 
long.  And  perhaps  a  work  of  alcfrdifcooraging  ioK,  extraOed 
from  the  whole,  might  be  of  more  general  ufe  to  all  bot  pro* 
ftStd  lawycn.  And  this  feemeth  to  have  been  at  firft  Mr. 
Viner*!  defigo ;  intending  only  a  republication  of  Roll's 
abridgment,  together  v^iih  the  cafes  fince  adjudged,  which 
mnltiplied  npon  him  more  than  in  theory  coold  have  been 
imseioed.     And  this  bath  been  an  accidental  hindrance  to  tho 

r!r^dioa  of  Mr.  Viner's  work  :  By  adhering  fcropoloaflT  to 
oil's  general  titles  and  refpedive  fubdivifiuos,  the  book  is 
rendered  lefs  intelligible,  than  if  opon  a  general  pro^ieft  Of 
the  materials  the  author  had  porfoed  that  method,  wkkh  his 
own  judgment  and  the  natural  order  of  things  would  have  fng- 
gt^z6.  And  the  inconvenience  is  the  gmcer,  in  that  as  yc| 
there  is  dancing  a  general  iadca  to  the  whole. 

It  When 
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I.  When  by  long  ufe  and  cuftom  parochial  bounds  be»  Orlra  ofco- 
ctme  fixed  and  fettled,  many  of  the  parilbes  where  ftill  fo^'IV'^  ^'^ 
large,  that  feme  of  the  remote  hamlett  found  it  very  in- 
convenient to  be  at  fa  great  a  dtftance  from  rhe  churoh  ; 
and  therefore  for  the  relief  and  eafe  of  fuch  inhabitants,  a 
itobod  obtained  of  building  private  chapels  or  oratories, 
in  which  a  capellane  was  fometimes  endowed  by  the  lord 
of  the  maiKMr,  or  fome  other  benefa^or,  but  generally 
maintained  by  a  flipend  from  the  pariQi  prieft.  Kgn.  Pan 
Am.  587. 

«  But  in  order  to  authorize  the  ereAtng  of  a  chapel  of 
eafe,  the  joint  confent  of  the  dtocefan,  the  patron,  and  the 
incumbent  (if  the  church  was  full)  were  all  required. 
Km.  Par.  Ani.  585.  (/) 

2.  The  origin  of  perpetual  curacies  was  thus:  By  the^^'"^'^r^* 
ftitiite  of  the  4  iV.  4.  c.   12.  it  is  cnafied,  that  in  iv^ry^^  ^^*^^" 
dmrcb  mppr9priatei  then  /ball  bi  a  fecular  pctfonprdaintd  vicar 
pirteUuJf  ian^nicaUy  inftiiuted  and  indu£ttd^  and  cwinably 
mmwidbf  ihi  difcrgtion  ofthi  ordinary. 

But  if  the  benefice  was  given  ad  menfam  monachorum^ 
and  to  not  appropriated  in  the  common  form,  but  granted 
by  way  of  union  pUno  jurg ;  in  that  cafe  it  was  ferved  by 
a  temporary  curate  belonging  to  their  own  houfe,  arif  fen( 
out  as  occaGon  required.  The  like  liberty,  of  not  ap- 
pointing a  perpetual  vicar,  was  fometimes  granted  by  dif* 
penfation,  in  benefices  not  annexed  to  their  tables,  in 
confideration  of  the  poverty  of  the  houfe,  or  the  nearnefs 
of  the  church.  But  when  fuch  appropriations,  together 
with  the  charge  of  providing  for  the  cure,  were  tranf- 
ferred  (after  the  difTolution  of  the  religious  houfes}  from 
fpiritual  focieties  to  fingle  lay  peifons,  who  were  not  ca* 
pable  of  ferving  them  by  themfrlves,  and  who  by  confe- 
quence  were  obliged  to  nominate  fome  particular  perfoo 
to  the  ordinary  for  his  licence  to  fcrve  the  cure  ;  the  cu- 
rates by  this  means  became  fo  far  perpetual,  as  not  to  be 
wholly  at  the  pleafure  of  the  appropriator,  nor  remove- 
able  but  by  due  revocation  of  the  licence  of  the  ordinary. 
Gihf.  819.  (m) 

3.  The  appointment  of  a  curate  to  officiate  under  an  Appointment  of 
incumbent  in  his  own  church,  muft  be  by  fuch  incumr curates. 
bent's  nomination  of  him  to  the  bifhop,  in  this  or  the  like 

foroi: 


1^ 


(0  Ste  Ctiay<l>  4>  5'  i")  See  ^fftovtiattnu,  II. 

E  4  «•  To 


.    V  Tq  the  right  reverend  failicr  in  God  Cbarkf  lord 

V  bifliop  of  Cailtfle.  Thefe  are  to  ceritfy  your  lor^(bi|it 
**  that  1  J.  B,  rcdor,  [ui,  vicar]  of  ■  iothecouiHy' 

«c  of  «— — *—  and  in  your  lordQiip't  dincefe  of      ^^ 

**  do  hereby  nominate  and  appoint  €•  />•  to  perform  tho 
**  office  of  a  curate  in  my  church  of  *  aforefaid  ^ 

^  and  do  promiie  to  allow  him  the  yearly  fum  of  ■■    ■■   ■ 

V  for  his  maintenance  in  the  fame;  humbly  beleccbioK 
**  your  lordthip  to  grant  him  your  licence  to  ferve  the  Cuo 
*^  cure.     In  witne^  whereof  I  have  hereunto  fct  my  biii4 

^  and  feal,  the day  of  ,  in  the  year  of  gn* 

"  Lord •• 


The  appointment  alfo  of  a  curate  in  a  chapel  of  cife 
feemcth  moft  properly  to  belting  to  the  incumbent  of  the 
mother  church,  who  is  inftituted  to  the  cpre  of  fouls 
throughout  the  whole  pariOi :  and  who  therefore  in  (nd^ 
cafe  may  himfelf  ferve  in  the  chapel,  as  well  as  his  curate 
or  chaplain  (»)  (unlcfs  it  be.  in  the  cafe  of  augmentation  by 
the  governors  of  queen  Anne's  bounty,  as  will  ippcar  af- 
terwards]. 

But  by  agreement  (of  the  bifliop,  patron,  and  incum* 
bent]  the  inhabitants  may  have  a  right  to  eled  and  no- 
mtnan;  a   curate.     Otherv^ife,    the  ancient  caftom  was, 
that  he  was  either  arbitiarily  appointed  by'the  vicur;  or 
by  him  nominated  to  the  re£tor  and  convent,  whofe  appro* 
bation  did  admit  him ;  or  was  nominated  by  the  tnhabi* 
tants  (as  founders  and  patrons]  to  the  vicar,  and  by  him 
prefented  to  the  ordinary  ;  for  cuflom  herein  was  diflcrent : 
fometimes  a  curate  was  to  he  prefented  by  the  patron  of 
the  church  to  the  vicar,  and  by  him  to  the  archdeacpn, 
who  was  then  obliged  to  admit  him ;  at  other  times  the  lord 
<>f  the  manor  did  prefent  a  (it  perfon  to  the  appropriators^ 
who  without  delay  were  to  give  admiffion  to  tbe  perfon  fo 
prefented.    Ken.  Par.  Ant,  589. 

In  the  cafe  of  Htrbirt  and  others  againft  the  dean  and 
chapter  of  IVtftmnper  and  Dr.  Bfodenci^  H.  1721.  Upon 
the  plajiue  which  happened  in  the  year  1625,  the  church- 
yard of  St.  Margaret's  VVcftminner  no:  being  large  enough 
to  bury  the  dead  parifbii.oers^  the  inhabitants  of  that  part 
of  that  paiifh,  which  now  reforts  to  the  new  chapel  bui1| 
there,  petitioned  the  dean  and  chapter  of  Weftminfter 
(who  were  lords  of  the   manor]  to  grant  them  a  wvAc 


\m)  Hfi.  67. 

piece 


pi^oe  of  around  eo  bgry  their  doad,  whjch  accordingly  th« 
dean  and  chapier  did  iinder  thejr  fpals]^  and'  it  was  fo*. 
leqEinly  Gonftcrated.  Afterwards  thefe  .inhabitants  were, 
at  the  charge  of  building  a  cha^d  there,  having  firft  ob- 
tained a  royal  licence  fqr  that  purpofe.  The  vcftrvfrten 
apd  chapelwardena  had  ever  fince  the  year  1653  eleAed 
the  mipitters  who  were  to  preach  there  ^  but  now  the  dean 
and  chapter  of  Weftminfter  claimed  a  right  to  name  the 
0iinitler  who  (hould  preach  and  do  divine  fervice  in  thia 
chapel.  On  a  bill  bro^ght^to  fettle  the  right  of  rigminat- 
iog  the  parfon  of  this  chapel :  By  Macclesfield  lord  ch|in* 
celior ;  When  the  dean  and  chapter  gave  this  ground,  they 
did  not  referve  any  power  to  nominate  the  preacher ;  itnd 
the  inhabitants  of  the  chapelry  were  at  the  expence  of 
building  the  chapel.  Now  the  building  and  endowing  ' 
of  the  church  was  what  at  the  common  iav.origifially  en<i 
titled  the  patron  to  the  patronage.  Here  the  inhabitaotg 
built  therhapel,  and  (ai  appeara)  by  the  pew  money  tiave 
endowecl  it.  )t  is  not  reafonable  to  fa3^uJiat  the  dean  and 
chapter,  as  parfon  appropriate,  have  a  ri^t  to  fupply  every 
chapel  built  within  the  parifli  with  a  preacher.  It  would 
be  an  expence  and  hardship  upon  them  to  be  obliged  fo 
to  do :  neither  ought  it  to  be  at  their  eiedion  to  fuppiv 
it.  For  fuppofe  1  build  a  chapel  in  my  houfe  for  mytai 
Oi  my  next  neighbour,  can  the  parfon  name  one' to  preach 
there  ?  I  think  not.  And  it  will  make  no  alteration,  if  the 
chapel  ifhich  I  bqild  in  my  own  ground  be  intended  fiir 
the  ufe  of  twenty  neighbours  befides  my  own  family.  ■■!■ 
But  afterwards,  en  the  hearing,  the  court  decreed,  that  the 
right  of  nomination  of  the  minifter  did  belong  to  the  dean 
a^  chapter.     1  f.  ff^HL  773.  {e) 

Th« 


(•)  P/r  Lf.  N^rtbinpon  Ch.  Whenever  a  chaptl  of  eafe  is 
erededy  the  incumbent  of  the  mother  church  is  eocitlad  to 
BOBinace  the  minifter,  uoieft  there  is  a  fpedal  agreemeat  to 
the  contrary  which  gives  a  compeofatioa  10  the  iocambeat  of 
t^  mother  church,  or  a  prefcription  Ig  which  every  thing  ia 
prefamed  to  have  been  proper.  Dixo/i  v.  Kerjbaw  anil  thirty 
Jmh,  528.  And  in  iha;  cafe,  though  the  chMpel  wasereded 
aad  endowed  by  a  grant  of  lands  from  the  lord  and  free* 
holders  of  a  manor,  and  tbpugh  the  right  of  nomination  was 

fivea  by  the  arrhbift\pp  in  the  deed  of  confecration  to  the  in- 
abicaotfy  and  the  vicar  of  the  mother  church  at  the  time  de- 
^ared  he  had  no  right  to  nominate,  and  thoogh  the  inhabi- 
piats  had  repaired  and  nominated  for  90  years^  hit  lordihip  de. 

creed 


5S  ^HtSi 

" '  Vhe  foria  of  a  oomination  to  a  chapel  of  eafe  (as  al(b 
to  a  perpetual  curacy)  may  be  to  this  effeA:  **  To  the 
^^  right  reverend  father  in  God  — «—  lord  biihop  of 
•*  A.  B.  of  —  &c.  fendeth  greeting.    Whereas  the 

«  curacy  of in  the  county  of  ■■  and  dioc^fe  of 

''  ■  ■  is  now  void  by  the  death  of  C.  D.  lad  inCum^ 

^*  bent  there,  and  doth  of  right  belong  to  mv  nomination  : 
<*  Thefc  are  humbly  to  certify  your  lord{h'>p«  th^t^  I  do 
^*  nominate  E.  F.  clerk  to  the  curacy  aforefiid;  requeft- 
^*  ing  your  lordfliip  to  grant  him  your  licence  for  ferving 
^  the  faid  cure.  In  witnefs  v^  hereof  I  have  hereunto  fee 
'*  my  hand  and  feal,  the  '  day  of       m       in  the 

•*  year  of  our  Lord  — 


■  It  is  not  necefiary  in  order  to  to  prevent  a  lapfe,  that  th« 
appointment  be  within  fix  months  :  for  if  tbe  patron  of 
a  curacy  do  not  nominate  a  clerk,  there  can  be  no  lapfo 
thereof  (except  in  the  cafe  of  having  received  the  aug- 
mentation,  as  wJU  appear  afterwards) ;  but  the  biihop 
may  compel  hinmo  do  it  by  fpiritual  cenfures*.  i.Imft^ 
344.    Gib/.  8ig. 

This  was  declared  to  be  law,  in  the  cafe  of  F^ircbiU 

and  Gayn^  with  regard  to  donatives  {p) ;  becaufe  though 

the  church  is  exempted  from  the  power  of  the  ordinary^ 

yet  the  patron  is  not :  and  it  holds  much  more  ftrongly  in 

the  cafe  of  curacies,  where  both  church  and  patron  .aro 

fubjed  to  the  ordinary's  jurifdidion,  and  where  thecefore 

be  may  likewife  fequefter  the  profits,  and  appoint  another 

to  take  care  of  the  cure,  till  the  p4tron  (hall  nominate  t 

fit  and  proper  clerk.     Gibf.  819. 

whcth  .     ^*  '^^^  following  cafe  was  moved  as  of  a  donative,  but 

4Mmw  wiU  lie»'  i*  fecms  clearly  to  have  been  only  a  chapel  of  eafe  under 

toadnicorre.    the  mother  church,  both  from  the  vicar  and  alfo  the  inha« 

tiKacttntc.    Tiitants  claiHHhg  thfe  right  of  nomination,  and  efpecially 

lirom  the  bifliop's  licence  being  obtained  (which  is  contrary 

to  the  nature  of  a  donative).     But  it  was  moved  as  of  a 

donative  probably  becaufe  the  cafe  of  a  donative  in  that 

particular  is  fomewbat  flronger  than  that  of  a  mere  chapel 

of  eafe.    It  was  thus*:  T.  33  G.  2.  K.  ^nd  Bioan    A  man* 


creed  the  right  of  nqminatlon  to  belong  to  the  vicar,  as  there 
was  no  agreement  fy  iftai  between  the  bittiop,  patron,  and  in- 
cambent^  nor  evidence  of  a  prcfcriptive  title  in  the  iohabi* 
tants* 

(/)  Cr0.  Ja.6y 

damua 
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damus  was  moved  for  co  be  direfled  to  one  Samuel  Blooer, 
a  parifliioner  of  Matficid  in  Staffbrd/hire,  and  an  inbabU 
caoc  of  the  chapelry  of  Calton  within  that  parifh,  (who 
had  turned  Mr.  VyiHiaip  Langlej  Che  curate  of  that  cha- 
pel out  of  it  after  he  had  been  eleven  weeks  in  pofleffion, 
and.  locked  it  up,)  commanding  him  to  reftore  the  faid 
William  Langley,  c^lerk^  to  the  place  and  office  of  curate 
of  the  faid  chapel.  It  appeared  that  this  chapel  is  en^fowed 
with  lands  ;  and  chat  the  inhabitants  of  four  different  pa* 
rifl>es  contribute  to  che  repair  of  it.  The  curace  of  it 
baa  a  ftipcnd.  Mr.  Evans,  the  vicar  of  Maifield,  fwore 
in  his  aiBSdavtr,  that  he  believes' he  has  the  ri^ht  of  no* 
minacion  Co  it,  and  that  it  has  been  execuced,  and  that  Mr, 
Langley  is  appointed  and  nominated  by  him.  But  there 
were  contrary  affidiivits,  wherein  the  deponents  fwear,  thac 
they  believe  the  right  of  nomination  to  be  in  the  inbabi- 
unts.  It  appeared  that  Mr.  Langley  had  a  licence.  Oa 
(hewing  caufe  againft  ifluing  the  mandamus,  it  was 
urged,  that  this  chapel  is  a  donative ;  and  as  the  particular 
nature  of  it  was  not  dated,  it  mud  be  confidered  as  only  a 
private  chapel,  and  not  as  a  public  office;  and  confe- 
quently  oo  mandamus  will  lie.  Befides,  the  right  of  no- 
mination is  not  eflabliOied.  .  The  vicar  only  fwears,  that 
be  believes  he  has  the  right  of  nomination ;  which  i^  con^ 
CradiAed  by  the  adverfe  affidavits.  And  if  it  were  not,  yet 
a  vicar  has  nothing  to  do  with  a  donative.  The  cafe  was 
mentioned  of  Prefcor,  chaplain  of  Manchefter  college,  re- 
ported in  2  Strange  797.  But  there  were  letters  patent: 
the  college  was  of  the  foundation  of  the  crown  :  the 
ground  of,thecoMr|*s  interpofmg  m  that  cafe  was,  becaufe 
there  was  no  other  remedy.  This  man  may  have  another 
remedy  :  he  may  bring  an  eje£lmenC  for  the  farm,  which 
he  fays  belongs  to  Jiimas  curace  of  this  chapel;  or  he 
may  have  his  a£liorx  oftrefpafs.  Every  vicar  might  as 
well  come  for  a  mandamus  to  be  rcftored,  as  this  man. 
j3n  the  other  hand,  it  was  argued,  that  this  was  an  of- 
fice that  concerned  che  public^  and  therefore  a  mandamus 
would  lie  to  reftore  to  ir.  A  mandamus  will  lie  Co  re- 
ftore  even  a  fexcon,  or  a  parifli  clerk.  It  doih  not  appear 
that  this  is  a  donative.  But  if  it  be,  yet  no  licence  is 
ncceflary  in  cafe  of  a  donative,  chough  in  the  cafe  of  a 
perpetual  curacy  it  Is  neceflary.  And  it  is  no  objedioh 
10  (ay,  that  he  hath. another  remedy,  if  he  be  intitled  to 
this.  The  counfel  nn  the  other  fide  (againft  the  manda- 
mus) obfervedv  that  parift  clerks  and  fextons  are  tempo* 
ral  officers  5*  whereas  this  is  ecclcfiaftital :  and  a  vicar  or 

tcAot 


6q  €ataU$., 

reiSor  may  juft  ts  well  apply  for  a  mandamus^  as  the  chap- 
lain of  a  donative.  ■  By  lord  Mansfield  chief  juBice  : 
This  if  a  mere  temporal  qucRion.  Three  objcdioos  have 
been  offered  againft  n^akiog  the  rule  abfolute :  the  fir  ft 
wa$»  That  there  is  no  fufficient  ground  for  aiking  a  man- 
damuf.  Jh/,  But  this  chaplain  hath  (hewn  an  appoint- 
ment, and  a  licence;  and  uas  in  quiet  pofleffion  for  eleven 
weeks.  Second  objeSion  :  That  he  has  not  the  right ; 
for  the  nomination  is  not  in  the  vicar,  but  in  ihe  inhabi- 
fantii.  Ab/»  We  cannot  try  the  «eriis  upon  aflSdavit.  He 
daimi  a  right,  though  it  is  litigated;  and  that  is  fuf- 
ficient for  the  prefcnt  purpofe.  Third  objefiion  :  That 
even  fuppoCng  him  to  have  a  title,  and  to  have  been  in 
polleflioni  and  turned  out  of  it  j  yet  he  ought  not  to  be 
affifled  hj  way  of  mandamus^  but  be  left  to  his  ordinary 
legal  remedy,  by  ejeflmei*t  or  an  afiitm  of  trefpafs.  Am/l 
A  oandamus  to  rellore  is  the  true  fpecific  remedy,  where 
a  perfon  is  wrongfully  difpoflefled  of  any  office  or  func* 
tion  which  drawa  after  it  temporal  rights;  in  all  cafes 
where  the  eftablifhcd  courfe  of  law  hath  not  provided  a 
fpecific  remedy  by  another  form  of  proceeding,  as  it  hath 
provided  in  the  cafe  of  refiories  and  vicarages.  Here  are 
lands  annexed  to  this  chapel,  which  belong  to  the  chap- 
lain in  rcfpeA  of  his  fundioif.  If  the  bi(hop  had  refukd 
without  caufe,  to  licence  him,  he  might  have  had  a  man* 
damua  to  compel  the  ordinary  to  grant  him  a  licenre.  He 
is  now  turned  out  of  the  chapel  and  every  thing  belone* 
iqg  thereto,  by  force.  It  is  (aid  ;  He  may  bring  an  c|efl- 
ment,  or  an  adiion  of  tKfpafs.  1  am  not  fure  that  he 
couldt  It  doth  not  auiear  that  the  legal  property  is  in 
bim.  On  the  contrary^  it  is  certain  that  it  is  not,  h 
ought  originally  be  in  feofiees.  Thofe  feoffees  may  not 
have  been  regularly  continued.  It  may  be  impoSble  to 
find  ibe  heir  of  the  furvivor.  If  they  have  been  continued, 
the  prefcnt  feoff«es  may  refufe  to  M  Mr.  Langlcy  make 
ufe  of  their  names.  Neither  of  thefe  aAion?,  it  he  cou!d 
bring  thrm,  would  be  a  fpecific  remedy.  In  the  one,  he 
might  recover  damages ;  in  the  other,  be  might  recover 
the  land:  bivt  by  neither  wculd  he  be  reftored  to  his  pul- 
pit,  arui  quieted  in  the  exercife  of  his  funAion  and  office. 
•r-And  the  rule  was  made  abfolute  for  a  mandamus.  No 
return  was  made  to  it :  but  the  parties  agreed  to  try  the 
mrritf  in  a  feigned  iflue. 

Note.  Upon  this  cafe  being  Afterwards  mentioned^ 
the  court  took  occafion  to  fay»  that  they  had  re*con* 
fidercd  thcgoisa^  aad  wp^bcd  ai)  tbe  principlei  and  au« 

thoridCI 


thorities  applictble  to  it;  and  were  fatly  fitisfied  that 
the  properell  and  aidtk  effeAuail  tnethod  of  trying  the  right 
to  officiate  in  fuch  chapels,  whether  \t  depended  upon 
nomination  or  eledion,  was  by  mandimus.  Burr§w^ 
Manf.  1043.  {q) 

,    5.  To  every  of  thefe  feveral  kinds  of  curates,  the  ordi*  Uce^ces 
nsry's  licence  Ms  neceflary,  before  he  fliall  be  admitted  to 
oficiate. 

For  by  Ctfjff.  48.  No  curat?*  or  minHter  ihall  be  permit^ 
t^to  ferve  in  any  place  without  examination  and  admif* 
fioo  of  the  bilhop  of  the  diocefe,  or  ordinaty  of  the  place 
having  epifcopal  jurifdi^iion,  under  his  hand  and  finil; 
having  refped!  to  the  greatnefs  of  the  cure,  and  meetnefs 
of  the  party. 


*'■'  ■     ■  ■  I   ■  i> 


(f)  The  authority  of  thts  cafe  hat  been  (haken  by  fubfls 
ooent  decinom.  It  was  obferved  by  Mr.  J.  Buller  In  lAr 
kimg  V.  tJki  Bijb§f  9/ Chijiir^  that  the  grounds  on  which  ch« 
court  of  king's  bench  fortberly  grantrd  or  refofcd  a  man4#> 
BUS,  are  not  ejrplicMy  ilated ;  but  the  coart  hu  laaely  grant- 
ed tbii  diferedouary  writ- only  ia  cafes  where  there  ^ was  •• 
other  fpectfick  legal  reaiedf,  or.  where  fuch  remedj  (as  an 
ifiae)  was^  obfoletc*  -  la  the  laft  .mentioaed  .cafe,  theie  was 
a  craA-nensinatfoa  to  a  curacy*  and  one  of  the  nominees  apr 
plied  to  the  court  for  a  mandamus  to  the  biihop  to  licenfe  Mm. 
which  the  court  refufed,  becaufe  he  had  a  fpecifick  legal  re- 
medy by  fiMTf  imptdit*  i  T.  Rip,  396.  This  reafimflfg 
feems  alfo  to  have  been  adopted  in  a  later  cafe  of  tbt  tmg  v* 
ibi  Marfuts  ofStajr§rd.  The  affidavits  in  that  tafe  Hnied  )ri(e 
o(age  CO  be,  that  the  ninifter  of  the  chapel  of  WilleahaU 
ongnt  to  be  nominated  and  appointed  hy  the  iirhabitaols  of 
the  Rswa  of  Wilianhall,  having  lands  of  inheritance  wiihin 
the  town,  and  being  fo  nominated  ought  to  be  prefented  and 
allowed  by  the  lord  of  the  manor  of  Stowe  Heath.  That  on 
a  cooiniiffioa  of  charitable  nfesy  in  the  reign  of  James  I.  ic 
was  agreed  between  the  lord  of  the  manor  and  the  faid  inha- 
kicaats,  that  certain  copyhold  lands  (hould  be  let»  through 
the  aediom  of  trnftces,  for  the  reparation  of  the  faid  chapel» 
and  the  maintenance  of  a  ftipendiary  pried  or  curate,  to  tie^ 
aoninated  by  a  majority  of  the  faid  inhabitants,  and  to  bo 
allowed  by  the  lord>  and  by  him  prefented  to  the  ordinary  for 
a  lioenfe  t6  preach.  The  lord  having  refafed  to  allow  auki 
orefenc  the  nominee  of  a  majority  of  the  inhabitants,  the 
tatwr  prayed  a  mamdamui^  which  the  court  rcfufed,  faying 
chetr  right  was  tkher  a  mert  itqH,  and  then  their  reoyedy  was 
in  equity,  or  it  was  a  legal  right,  in  which  cafe  a  q/tsff  rmpi" 
Ht  would  lie.  3  r;  R$f.  tifi.  See  %}!WMm,  14.  In  tkt 
mti-    And  psft,  10, 

In 
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tn  order  to  which, 

(i)  He  muft produce  his  nomlRatton  in  form  aforefaic!. 

(2)  Then  it  muft  appear  in  the  next  place,  that  he  ii 
in  holy  orders ;  of  deacod  at  lead,  if  he  is  to  be  licenfed 
to  be  an  affiftant  curate:  and  of  prieft,  if  he  is  to  be  li* 
oenfed  to  a  perpetual  curacy  i  for  by  the  13  &  14  C,  2* 
^«  4«  yi  14.  no  perfon  (hall  be  admitted  to  any  hmffi^i  cr 
icciifmftical promotion  before  he  (hall  be  ordained  prieft ;  and 
it  is  the  more  neceflary  in  this  cafe,  becaufe  be  is  the  (bli 
joGumbent  in  the  pari(h»  and  by  the  fame  ftatuie  untiLhe 
flull  be  ordained  prieft  he  may  not  confecrat^  the  faM-l 
oient  of  the  Lord^s  fupper.  Which  y9oii%benifiie  or  pr$^ 
motion  ^o  alfo  extend  to  all  chapels  of  eafc^ which  have  re- 
ceived the  augmentation  of  queen  Anne*s  bbuilty  \  for  by 
one  of  the  (Matures  of  augmentation  (as  will  appear  after- 
wards) it  is  exprefsly  declared  that  they  (hall  from  theacf- 
forth,  that  is,  from  the  time  of  fuch  augmentation,  be 
.forpittial  €kroi  mnd  boneJUeu 

^  And  this  niuft  appear  to  the  ordinary,  either  of  his  owft 
koowledgie,  or  by  lawful  teftimony.   . 

Thua  by  aconftitution  of  archbidiop  ReynoU  :  J^opar^ 
fmfiMko  ndmittid  to  officiaio^  until ^rorf  jLujr^  k^  M^Jf 
of  bis  lawful  §rdinationm     Lindw.  47;  . 

And  by  a  conftituti6n.of  archbifliop  ArunHd^  Na  or- 
raio  fiall  ho  admitud  to  officiatt  in  any  diocofoy  whoroin  ha  nwr 
not  torn  tr  ordaimd^  wSuji  ht  bring  Huiih  him  bis  Uitirr'of 
^dtrs.    Lind.  48. 

(3)  ^7  ^he  fame  confiitutton  of  archbifhop  Reynold : 
Na  porfim  JkoU  bo  admitted  to  officiate^  until  pro^f  JballJSrJl 
ta  mado  of  Us  good  lift  and  Uaming.     Lind.  47, 

And  by  the  afbrefaid  conftitut  ion  of  archbifliop  Arundel .: 
^#  sta^aii  fiall  bo  admitted  to  officiate  in  any  diotefe,  wborotH 
be  was  not  ttorn  or  ordained^  unlefs  ho  bring  with  him  ieitors 
commendatory  of  bis  diocefan^  and  alfo  of  other  bifikops  in 
wbofe  diccejes  he  hath  continued  for  any  confideretblo  iiuiai 
which  letters  Jball  be  cautiosu  and  exprefs  with  regard  to  bis 
snarah  emd  converjation^  and  whethtr  be  bo  defamed  for  wty 
toow  opinions  contrary  to  the  catbJicJt  faith  or  good  mantursm 
Lind.  48. 

And  by  Can.  48.  If  the  curates  remove  from  one  dsHeJi 
to  another f  they  Jhall  not  be  by  any  means  admitted  to  ferve^ 
without  teftimony  in  writing  of  the  bijbop  of  the  diocefe^  or  ar- 
dinary  of  the  place  having  epifcopal  jurifdiGion^  from  wbetuo 
they  camoi  of  their  hctu/ly^  abilityj  and  conformity  to  the  aeeU^ 
fiaflical  laws  of  the  dmrcb  of  England. 

All 


All  wbtcb  b  agreeable  to  the  rule  :of.t^e  ancient  C406a 
law,  which  requireth,  that  no  clergyman  mall  h^receifed  ui 
another  diocefe,  without  letter^  commendatdry /fhoarithe 
bilhop  of  the  diocefe  from  whence  be'  itiao^fU'  GUfi 
896.  •  /   • 

(4)  He  mud  take  the  oaths  of  aU^iancc;  and^upremaqit 
for  bjr  the  1  Eliz.  c*  ii^and  1  fV.  t.  8«  every  pcrfon  wh^^ 
fhall  be  promoted  to  any  fpirttual  or  eccleiiaftieal  benefice^ 
proaocion^  dignity,  office,  or  ininiSry»  (hall  before  he 
take  upon  him  to  receive  exercife  fupply  or  occupy  the 
fane,  take  the  faid  oathi  before  fuch  perfbmu  (hall  have 
authority  to  admit  him,  ' 

(  5  )  Such  of  the  faid  curates  as  are  admitted  to  a  benefice 
with  «rttrc  (as  all  perpetual  curacies  are),  Oiali  fubfcribe  the 
articles  of  religion  agreed  upon  in  convocation  in  the  year 
1562,  acreddrs  and  vicars  upon  their  infiitution^  by  the 
13  Elix,  c.  12^/  3. 

(6)  B^  Can.  36.  No  perfon  (ball  be  fiiSererf  to  preachy 
tocaicdnfe,  or  to  be  a  leAurer,  in  any  pari(h  church,  ch^ 
pel,  or  other  placet  except  he  fhall  firft  fubfcribe  to  the 
three  articles  fpecified  in  the  faid  canon,  ooncenling  the 
king's  fupremacy,  the  book  of  common  prayer,  and  the 
thirty-oioe  articles  of  religion. 

And  by  Can,  37.  None  who  hath  been  lic^fed  Ip 
preach,  read  ledure,  or  catechife,  and  ihall  afterwards 
come  to  refide  in  another  diocefe,  (hall  be  permitted  theHie 
to  preach,  read  le£lure,  catechife,  or  adminifter  the  faerie ' 
ments,  of  to  execute  any  other  ecclefiaftical  fundion,  bjf 
what  authority  foever  he  be  thereunto  admitted)  unlefi  lUl 
firft  confent  and  fubfcribe  to  the  three  articles  before-DKn- 
tiooed,  in  the  prefence  of  the  biihop  of  the  diocefe  whereiA 
he  is  to  preach,  read  ledure,  catechife,  or  adminifter  the 
facraments  as  aforefaid. 

(7)  Alio  every  curate,  leSurer,  and  every  other  perfoa 
in  holy  orders,  who  fliall  be  incumbent  or  have  ptmeffion 
of  any  ecclefiailical  promotion,  curate's  place,  or  leiiure, 
ihall  at  or  before  his  admiflion  fubfcribe  the  declaration  of 
conformity  to  the  liturgy  of  the  church  of  England  as  it 
ia  now  by  law  eftabliihed,  before  the  bifliop  or  ordinary 
of  the  diocefe,  or  before  his  vicar  general,  chancellor,  or 
commiflary }  and  if  it  is  a  parifli  church  in  which  he  is 
10  officiate,  he  (hall  receive  a  certificate  from  them  of 
fiich  fubfcription,  to  be  read  by  him  in  the  faid  church 

afterwards. 
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hj- 1-  *•  •• 

B7  ffce  dcvmb  wtide  of  irdibiftop  Wake's  imiic. 

imH  («li'Ch  «T  anfateri  it  Ui]^  uodcr  cfar  tiric  VCA- 
nsnon)  it  ?b  require,  rhst  m  licmcn  to  be  gnafted  to 
Serve  Mf  care,  cbe  wdiaaiy  frail  caufc  to  be  ioliened, 
«lrer  the  oieiition  af  the  particular  cure  pnvided  fcr  by 
/uch  liccnre,  a  ciaufe  to  this  rffed,  tr  rw  mwp  mh&r  fsrijb 
tmthim  iht  aiurfr^  t§  wm^b  juJf  cur^u  JbiM  munt  wkh  rtr 
tm/mi  if  the  hjkif* 
9.^u'tut  afer  4^.  Alfo  iftcf  Ikefice  obraineJ,  ii>£re  are  fevenl  lefaU 
BRattoKair.ed.  jjj^j  ^^  k^  pcrfoffTcd  j   which  are  as  follow: 

f  1)  It  Aremctb  that  thry  fbalf  take  the  oath  of  caoonU 
cal  obedience,  if  thereunto  recjuired.  Tbus  by  a  coafli* 
Ciitfon  of  archbifliop  Winchclfea  :  7s  orraCo  rgtghid  $9 
ffficmUim  awy  church,  it  gu^bt  to  be  inj^in^d  mm  vhttm  wftiiir 
gbidiemce,  that  thfy  du  j  aUeri  in  juniByt  mmi  i^dt^s^  mni 
$thir  dOfS  whin  divint  fervict  is  t$  hi  perfcrmtdi  mmd  ihtrf* 
mp^m  Ufi  d§  f  J|^#ff«,  tb^t  •^th  Jh<*ll  hi  admimftnd  mmd  madt  M 
thiir  admffimtM  And  ua  a§  inj$im  thai  ihtf  jjhmil  ^p  m*ti 
04tthf  tb4t  thif  wiU  net  ittjun  the  nUiri^  §r  vicmrs^  mud  g§* 
ffirmn  if  the  thurehis  or  ihafeis  wherein  thif  fhnii  effdmi\ 
but  that  they  will  humbly  cbiy  thewj  and  give  tkemdmrtniltmii* 
LxnAw,  70. 

-  And  ihtriupan  we  di  injiin  that  eatb  Jbatt  hi  mdrnhnfini] 
-B<Jt  Chill  not  of  neceility  (faich  Lindwood) ;  but  oidy  if 
4io  rdAor  or  vkar  (hall  fee  caufe,  at  if  the  c«race  uall 
Aeircnkena  of  ftubbornneft  or  difobedience.    *iUL 

ShaU  bi  adfnittijfrid]  By  fuch  refior,  vicar,  or  other  go* 
ternor  of  the  church,     fd,  * 

And  madi]  By  the  curate  at  his  entrance  or  adiniffioii.* 
fd. 

Givermrs  of  tli  churches]  That  is,  fuch  as  are  neither 
reAors  nor  vicars )  as  deans,  provolls,  mafieri,  wardenSf 
ind  fuch  like.     Id. 

And  give  them  due  rrvennee]  In  ibe  common  inftances 
of  fubordination  and  refpcA  ;  and  aifo  in  performing  the 
ufual  fervices  in  (he  publick  woifiiip  of  God.  Lindw.  yr. 

And  by  another  ccnftitution  of  the  fame  archbifliop: 

'  ttipindiary  pne/ls^  who  fl.aU  celilrcti  the  diwm  iffim^  fbaU 

%it  retfivi   any   oblations^    portions^    ehventiiut^    firfnifiiit^ 

'  frtfitits^  $r  any  part  thrreef^  ifpecially  ibiatiiMS  for  tii  bidiis 

if  the  dead  when  tnu^ht  te  ibi  chnreh  te  he  butted^  witbeni 

licenea 


liiioti  iff  tbi  nSlors  or  vhars  of  the  churthis  where  they  Jhall 

9fficiati\  nor  in  any  manner  carry  them  away  t9  the  prejudice 

•f  ihi  rt^ors  or  vicars,  of  the  churches  afoxcfaid  or  cf  their 

fuhftitutes  \  left  they  incur  the  fentence  of  the  greater  excommu^ 

nhaiion  in  that  behalf  ordained.     And  the  faid  priefts  on  the 

fmnday  or  hsliday  after  their  adm'ffion^  Jhall  fwear  htfore  thi 

TtGorsy  vicar Sf  or  their  deputits^  during  the  foUmnity  of  thi 

fubKck  wcrfhip^  {or  otherwife  before  the  ordinaries  of  the  r#« 

ffiSllVi  places^)  looking  upon  the  holy  books  there  lying  $pen^ 

that  they  will  in  no  wife  do  any  damage  or  prejudice  to  tbi 

ebtercbes  or  chapels  parochial  wherein  thty  perform  divine  fer» 

vicif  or  to  thi  re£iors  or  vi.cars  thereof  or  to  thofe  who  reprim 

fiut  ihemf  or  who  havi  intere/i  therein,  at  to  the  oblations^ 

porticns^     obventionSj    perquifttes^    trentals^    or  other   rights 

wbeajiivirj  or  howjoevir  callid\  but  that  as  much  as  in  thim 

Bethy  ibey  will  feeure  and  preferve  them  from  damage  in  all  and 

frtptUr  thi  premijfes.     And  the  faid  priefis  Jhall  alfo  fpeciallf 

fuMr^  tbert  they  will  by  no  mtjans  raife^  fttjlain^  or  foment 

bqtridi  fcandaly  quarrils  and  contentions^  between  the  re£lor 

§mi  pmijhiomrs  \  but  that  as  much  as  in  them  lieth  they  will 

fnmtti  and  pnfifve  concord  bstween  them.     And  the  faid 

friefls  fl}aU  not  prefume  to  celebrate  divine  fervice  in  fuib 

ibwrchis  or  chapels  until  they  fhall  have  taken  the  oath  in  form 

^irifaid\  provided  that  the  re£iors  or  vicars  or  others  aforefaid 

jball  nqnin  thim  fo  to  bo  fworn :  and  if  thoy  Jhall  prefume  to 

etlibrate  divim  fervice  in  the  place  fo  forbidden  to  them  con* 

Irary  to  this  prohibition ;  they  Jhall  thereby  incur  irregularity^ 

hefides  the  other  penalties  ivhich  the  canons  infli^  upon  ihi 

breakers  of  holy  confiitutions.     And  if  the  afrejatd  curates^ 

being  fo  fworn  as  aforefaid  before  a  competent  judge ^  Jhall  be 

convi^ed  by  lawful  proof  of  having  broken  their  oath  j   they 

fiall  be  intirely  removed^  and  as  perjured  per  Jons  Jhall  be  inter  * 

di&id  from  thi  celebration  of  divine  cfficesy  until  they  Jhall  be 

unmicaUy  dijpenjed  withoU     And  the  Jaid  re^lors  or  vicars^ 

or  tbtir  deputiiS,  ought  affably  to  receive  the  oaths  aforefaid ; 

and  keep  in  their  churches  a  written  copy  of  the  premijjes  and 

otlor  things  ordained  in  that  behalf     Lind.  1 1  o. 

Stipendiary  priefts']  This  conditution  feenoeth  to  have 
betn  intended^  not  with  refpe^l  to  curates  in  general,  but 
only  fttch  of  them  as  had  falaries  appointed  by  particular 
founder!,  for  praying  for  the  fouls  of  them  and  their 
friends  or  poiierity  :  for  fuch  were  the  flipendiary  piicfta  i 
vho  officiated  in  chantries  founded  and  endowed  for  the 
pllrpoiies  aforefaid. 

Perquifttes'}  Denarios  pro  requeftis :  or,  as  it  is  after- 
wards exprcfTed  in  this  confiitution,  denarios  perquifitos  : 

Vol,  II.  F  that 
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that  is,  prnce  given  for  prayers  for  departed  fouli  m  lbs 
offices  of  the  church.     Jehitf,  Winch. 

On  thtjunday  or  holiday  after  their  admiffion]  Bj  the  rec* 
tor  or  vicar  or  their  deputies.     Lind,  no. 

Shall  {wear  bifote  the  re£lors^  vicars^  or  their  deputiii\  B/ 
^hich  deputies  are  meant  pari(h  priefis,  or  others  whom 
in  their  abfence  they  have  deputed  to  be  their  ageota  or 
prodors.     Lini.  iii. 

Or  who  have  intergji  therein]  As  their  farmers,  or  per« 
fons  who  have  a  right  to  a  certain  portion  of  the  obvcii«> 
tions.     Lind.  iii. 

(2)  By  the  15  &  14  C.  1.  c.  4.  Every  perfon  who 
ihali  be  put  into  any  ccclefiaftical  promotion  fliall  witbia 
two  months,  (or  in  cafe  of  impediment  to  be  allowed  by 
the  ordinary,  then  within  one  month  after  fuch  impedi- 
ment removed,)  in  the  church  or  chapel  belonging  to  bis 
faid  promotion,  read  the  morning  and  evening  prayers, 
and  declare  his  aiFent  thereunto;  on  pain  of  deprivation 
ipfo  fado. 

(3)  He  muft  alfo  within  two  months,  or  at  the  time 
when  he  reac's  the  morning  and  evening  prayers  as  afore* 
faid  (on  the  like  pain  of  deprivation  ipfo  fado)  read  and 
aflcRt  to  the  thirty-nine  articles,  if  it  be  a  place  with 
cure;  bccaufe,  altho*  it  is  faid  in  the  ftatute  of  the  13 
Eiix  €•  1 2.  that  this  is  to  be  done  in  two  months  after 
indudiion^  anti  in  the  cafe  of  curates  there  is  no  induAioOy 
yet  when  the  having  cure  of  fouls  is  the  foundation  of 
reading  and  aiienting,  wherever  there  is  cure  of  fouls  the 
induction  may  be  well  interpreted  of  any  aAual  pof- 
feilion  whatfoevcr.     lyatf.  r.  15.    13  EL  €•  i2*    13  d.  a* 

€.  28. 

(4}  Alfo  by  the  aforcfatd  ilatute  of  the  13  &  14  C  2. 
/.  4.  Every  curate,  Icdurer,  and  every  other  perfoo  in 
holy  orders,  who  is  incumbent  or  in  poflei&on  of  any  ec« 
clefiaftical  promotion,  curate's  place,  or  le£lure,  Oiall 
within  three  months  after  his  fubfcription  as  aforefaid  of 
the  declaration  o*'  conformity,  in  the  parijb  cbanb  where 
he  (hall  officiate  as  aforefaid,  read  the  ordinary's  certifi* 
rate  thereof  and  again  make  the  fame  declaration ;  00 
pain  of  deprivation  ipfo  fadto  (except  there  be  fome  law- 
ful impediment,  allowed  and  approved  by  the  ordrnaryy 
23  G.  2.  f.  28.) 

And  what  was  faid  concerning  indti^ion  under  the. laft 
head  feemeth  equally  applicable  to  the  words  parijh  ehwth 
in  this  place;  rta uc!y,  that  in  cafes  where  fubfcription 
of  the  declaration  before  the  ordinary  was  neceilary,  the 

fame 


ftflie  neceffity  fliall  continue  for  publickly  reading  the 
cerdficate  of  fuch  fubfcription*  and  making  again  the  fame 
telaration,  whether  it  be  ftri£tly  in  the  parijb  churchy  as 
if  the  cafe  of  perpetual  curates,  or  in  a  chapel  of  eafe  aug* 
mented  (which  by  the  ftatute  hereafter  following  is  made  a 
perpetual  cure). 

(5)  Finally,  by  the  i  G.  ^.  2.  ^.  13.  and  9  G.  1.  c.  26. 
All  ecclefiaflical  perfons  (ball,  within  fix  months  after 
their  admiffion  to  any  ecclefiaftical  preferment,  benefice, 
oflke  or  place,  take  the  oaths  of  allegiance,  fupremacy, 
and  abjuration,  in  one  of  the  courts  at  Weftminfter,  or  at 
the  general  or  quarter  feiSons ;  on  pain  of  being  incapa- 
citated to  hold  the  fame,  and  of  being  difabled  to  fue  in 
any  afiion,  or  to  be  guardian,  or  executor,  or  adminiftra* 
tor,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear 
aoy  office,  or  to  vote  at  an  eIe£lion  for  members  of  par- 
liameot,  and  of  foifeiting  500 1. 

7*  By  Can,  48.     No  curate  or  minifter  fliall  ferve  more  Koat  19  t^m 
tbaio  one  church  or  chapel  in  one  day  ;  except  that  chapel  ■>*o^  ^^^  ^^ 
be  a  member  of  the  parifli  church,  or  united  thereunto  j  ^^^^^ 
and  unlets  the  faid  church  or  chapel  where  fuch  a  minifter 
fliall  ferve  in  two  places,  be  not  able  in  the  judgment  of 
the  biflxop  (or  ordinary  of  the  place  having  epifcopal  jurif* 
diAion)  to  maintain  a  curate. 

8.  By  a  conRitution  of  archbifhop  Iflip,  curatis  firvtng  s«lt7« 
m  €urejball  bt  conttnt  with  fix  marks  a  ytar:  but  by  a  con- 
ftitotion  of  archbifliop  Sudbury,  this  is  enlarged  to  tight 
maris  f  ir  their  hard  and  four  marks^  by  reafin  §f  the  difftr* 
iaii  §ftbi  times.     Li  nil.  240* 

Which  conflitution?,  altho'  become  obfolete  by  the  de* 
creafe  in  the  value  of  money,  yet  do  inform  us  in  general 
of  the  proportion  thereby  intended,  which  is,  that  the 
curate  fliould  receive  double  of  what  would  reafonably  pay 
for  his  board.  From  whence  alfo  we  may  collect  in  fomc 
degree  the  value  of  money  at  the  time  of  the  latter  con- 
fiitution,  which  was  in  the  year  1378,  being  the  fecond 
year  of  king  Richard  the  fecond  ;  forafmuch  as  the  ordi- 
nary price  of  a  man's  board  by  the  year  at  that  time  was 
eflimated  at  four  marks. 

In  thefe  days,  with  refpe£l  to  afliilant  curates,  who  are 
to  be  paid  by  the  incumbents  that  employ  them ;  in  order 
to  prevent  difputes,  it  is  ufual  for  the  ordinary  to  require 
that  a  certain  fum  be  appointed  in  the  nomination,  accord- 
ing to  the  form  above  exprefled. 

YqL.  11.  ♦Fa  And 
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And  by  the  tenth  article  of  archbiAop't  Wakens  dii 
tioni  beforementioncd^  ii  is  required,  that  in  the  inftra* 
mcnt  of  licence  granted  to  any  curate,  the  ordiiiary  do 
appoint  him  a  fufficient  falary,  according  to  the  power 
Ycflcd  in  him  by  the  laws  of  the  cbercfa,  and  the  partim* 
lar  direfiton  of  the  lax  zSt  of  parliament  for  the  betivr 
maintenance  of  cvraiet. 

Which  ad  is  that  of  the  ii  /n.y?.  2.  £.  ii.  and  ia  for 
the  curates  of  non^relidf  nts  only ;  by  which  it  ia  maAed 
as  followeth :  Wbireas  tht  ahftnce  §f  himfotd  mitdfitrs  $mgii 

.  t9  hijupptiid  by  curmtts  thai  are  fuficHnt  and  limfki  pnmdkrt^ 
mnd  a«  turatet  «r  miniftirs  eught  to  ftrve  in  any  ploct  vMmmi 
$bi  ixaminatim  and  admifiun  tf  tbt  bifcvp  ^fihe  Sactfi^  wr  m* 
diiimrycfthf  plact^  bawmg  ipifc9pal  jurijdi^hni  tm  mtvtf 
tbeiifs^  for  want  of  fufficient  maintenance  and  ^manrmgimtni  ^ 
fuch  euratiSi  the  cures  have  been  infeveral  places  memnfyjkpm. 

.  plied:  it  is  enaHed^  that  if  any  re&or  $r  viear  bmmmg  cam  •/ 
fouls^  /hall  nominate  and  prefent  any  curate  in  the  hiflmp  or  #r* 
dinary^  t§  be  Ucenfed  or  admitted  taferve  the  curt  •ffneh  raO§r 
$r  vicar  in  bis  abfence\  the  Jaid  bifltop  or, ordinary^  having  re» 
gard  to  the  greatmfs  of  the  aero  and  the  vaime  oftha  ^clefia/H* 
tal  benefices  of  fnch  re&or  §r  viiar^  ft^U%  «*  ^  hofo/ro  sib 
granting  fuch  iiionce^  appoint  by  writing  under  his  hand  anil 
fealy  a  fufficient  certain  flipend  or  aitowancg^  not  oxcooding  50  JL 
a  year^  nar  le/s  than  20  /.  a  year  to  be  paid  or  emfwtrod  eU 
fuch  times  as  hefhail  think  fity  by  fnch  reElor  or  vicar  to  fuA 
em  ate  for  bis  fupport  and  maintenance.  And  in  cafe  any  Af» 
ference  fhall  arife  between  any  reQor  or  vicar  and  his  emratn 
tGUibing  juib  ftipend  or  allowance^  or  the  payment  thereof  \  Hm 
a/hop  or  ordinary^  on  complaint  to  him  madoy  fliatl  fummarily 
hear  and  determine  tht  fame ;  and  in  cafe  ofnegleB  or  nfmfi 
to  pay  fuch  Jiiptnd  or  allowance^  mayftquefltr  the  frofits  rffmk 
benefice^  for  or  until  payment  thereof 

[The  36(7.  3.  c,  83.  after  reciting  the  12  An.  Jl^  2, 
r*  12.  ai|d  that  in  many  places  the  provifion  made  by  the 
faid  ftatute  for  the  fupporc  and  maintenance  of  the  curatea 
mentioned  in  it  is  now  become  infuffirient,  ensds,  that  it 
{hall  and  /nay  be  lawful  for  the  bifhop  or  ordinary  to  ap* 
pointy  under  his  hand  and  feal,  any  ftipend  or  alk>waiicefar 
any  curate  heretofore  nominated  or  employed,  or  here- 
after to  be  nominated  or  employed,  not  exceeding  75K  fer 
annum^  over  and  befides,  in  livings  where  the  redor  or 
vicar  does  not  perfonally  refide  four  months  in  the  year  at 
leaft|  the  ufe  of  the  K^ory  or  vicara^e-houfcy  and  tht 
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ptien  and  ftaUt  Uiereqnto  belonging,  fuch  ure  to  be 
gnnccd  to  the  faud  curate  for  the  fpace  of  12  calendtr 
■onths  by  the  authority  of  the  bifliop  or  ordinary,  undcf 
hk  band  and  feal,  with  power  in  the  (aid  bifliop  or  ordi- 
nary 10  renew  the  grant  from  time  to  time,  or  a  further  fum 
sot  ezeeeding  15 1.  ^  anntim  in  lieu  of  fuch  hoofc  garden 
and  ftable,  in  cafe  there  fliall  be  none  fuch,  or  it  fliall  ap» 
pear  to  the  bifiiop  or  ordinary  not  Co  be  convenient  to  allot 
aad  aflign  the  fame  to  fuch  curate ;  which  faid  ftipend  or 
ftipcndt  fliaiil  be  paid  and  recovered  in  fuch  and  the  fame 
manner  aa  the  ftipend  payable  under  and  by  virtue  of  the 
laid  a& :  provided  alwayi,  that  the  faid  houfe  garden  and 
ftaUc  fhall  be  for  the  ufe  of  the  faid  curate  and  his  family, 
only  during  his  aAual  refidcnce  in  the  faid  rcdory  and  vi* 
carage-hottfe.    /  u 

Provided  alfo,  that  the  bifliop  or  ordinary  fliall  have 
power,  at  any  time,  under  his  hand  and  feal,  to  revoke 
tlie  gquit  to  the  faid  curate  of  the  .faid  houfe  garden  and 
fbfaie,  or  any  of  them  ;  and  alfo  to  infert  in  fuch  grant, 
inch  terms  and  conditions  to  be  obferved  on  the  part  of  the 
cnrate  as  lie  fliall  think  reabnable ;  and  alfo  that  the  cu» 
rate  fliall  peaceably  deliver  up  the  pofleffion  of  the  premifci 
granted  to  him  at  the  expiration  or  other  fooner  determini^ 
tioB  ef  the  grant  thereof;  and  in  cafe  he  fliall  lefufe  fo  to 
do,  be  fliall  forfeit  and  lofe  to  the  refior  or  vicar  all  fuch 
parts  of  his  ftipend  as  flial>  then  be  unpaid,  or  fliall  there* 
after  become  due,  and  alfo  the  fum  of  50  L  to  fuch  redor 
or  vicar,  and  which  fliall  be  recoverable  in  an  a&ion  of 
debc    /  2. 

The  ordinary  may  alfo  appoint  the  like  ftipend,  with  the 
like  remedies,  to  the  oflkiating  curates  of  churches  aug« 
mented  by  queen  Anne's  bounty,  and  to  the  officiating  cu- 
rates of  perpetual  curacies,  although  not  augmented  by  the 
laid  bornity,  if  they  have  become  confiderable  in  value  by 
the  improvement  of  the  tithes  or  glebe  of  which  they  hap- 
pen to  be  endowed,  or  by  other  circumftances.    /  3  &  5« 

Ail  chyrches  curacies  and  chapels  augmented  by  queen 
Anne'a  bounty  fliall  be  fubjefied  to  the  fame  rules  ai  be- 
nefices with  refpcA  to  the  avoidance  of  other  benefices ; 
and  fliall  be  confidered  as  benefices  prefentative,  fo  as  that 
the  licence  thereto  fliall  operate  in  the  fame  manner  as  in* 
ftitution  to  the  faid  benefices,  and  fliall  render  voidable  other 
livings  in  like  manner  as  inftitution  to  the  faid  benefices ; 
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kot  all  ftidi  benefices  is  were  held  in  conjonfiion  with  «og« 
aiented  cures  before  the  paffing  of  this  ad,  flull  contiooe  to 
be  held  by  the  prefent  incumbents  therewitht  until  foma 
other  caufe  of  avoidance  (hall  arife  after  the  pa(Eng  of  the 

And  whereas  it  is  expedient  that  the  authority  of  ordi« 
fiaries  to  licenfe  curates  (hould  be  further  explainedt  en« 
larged,  and  confirmed,  it  is  enaded,  that  it  (b»ll  be  lawful 
for  the  ordinary  to  licenie  any  curate,  who  is  or  (hall  be 
adually  employed  by  the  reAor,  vicar,  or  other  incumbem 
of  any  parilh  church  or  chapel,  although  no  exprefs  no* 
nination  of  fuch  curate  fhall  have  been  made  either  in 
words  or  in  writing  to  the  ordinary  by  the  faid  redor,  vicar, 
or  other  incumbent;  and  chat  the  ordinary  fhall  have  power 
to  revoke  fummarily  and  without  proce(s  any  licence  graou 
cd  to  any  curate  within  his  jurifdidion,  and  to  remove  foch 
curate  for  fuch  good  and  reafonable  caufe  as  he  (hall  ap» 
I>rove ;  fubjed  neverthclefs  to  an  appeal,  as  well  in  the 
cafe  of  a  grant  of  a  licence  to  a  curate  who  has  not  been 
nominated,  as  in  the  revocation  of  a  licence  granted  to  a 
curate ;  fuch  appeal  to  be  made  in  either  cafe  to  the  arch« 
biOiop  of  the  province,  and  to  be  determined  in  a  fummary 
manner.  /.  6. 
.  By  the  (everal  ftamp  ads  a  duty  of  15  s.  was  impofed  on 
all  licences,  which  having  been  found  burdenfome  to  fli* 
pendiary  curates  appoioied  by  licence  to  perform  the  oflks 
of  curate  in  a  pariih  church  upon  the  nomination  of  the 
redor  or  vicar  thereof,  wa«  repealed  by  28  G.  3.  r.  a8«J 

And  in  the  faculty  of  difpenfacion  of  plurality,  order  is 
taken,  that  there  (ball  be  a  refiding  curate,  if  rhe  revenues 
of  the  church  will  conveniently  bear  it,  and  that  fuch  cu* 
rate  (ball  have  a  competent  and  fufitcienc  falary,  to  be 
affigned  by  the  proper  ordinary  at  his  difcretion }  or  if  be 
(ball  not  take  due  care  therein,  then  by  the  archbi(hQp 
granting  the  difpenfaiiop,  or  his  fucceflbrs. 

And  by  the  ftatute  of  the  13  £/ix.  c,  20.  He  who  is 
curate  to  a  pluralift*  in  fhat  benefice  on  which  the  in* 
cumbent  doth  not  mod  ordinarily  refide,  hath  the  privi* 
lege  of  leafing  that  benefice  referved  to  him  only ;  but  he 
forfeitcth  his  Icafe,.  if  he  be  abfent  above  forty  days  in  one 
year. 

As  to  the  filaries  of  pi^fitual  curates;  whilft  the  im* 
piopriations  were  in  the  hands  of  monks  and  other  eccle* 
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liRical  perPons  and  bodies ;  the  bilhop  had  power  to  af- 
cmaiOy  increafe^  or  leflen  the  falaries  of  thefe  as  well  as 
oriier  curates,  as  he  had  alfo  of  augmenting  vicarages  en- 
dowed, if  he  faw  occadcn  :  but  fince  thefe  impropriations 
are  fiUlen  into  the  hands  of  laymen,  this  hath  not  been  al- 
lowed. So  that  now,  in  effedl,  (Mr.  Johnfon  fays)  the 
impropriators  have  thefe  cures  ferved  by  whom,  and  at 
wbit  rates  they  pleafe.    Johnf.  89. 

If  the  bifliop  aflign  the  faiary,  the  curate's  mod  efFec- 
toil  remedy  for  his  pay,  is  to  apply  to  the  ecclefiaftical 
court;  for  there,  in  default  of  payment,  a  (equeftration 
my  be  ferved  on  the  benefice :  but  if  the  curate  have  no 
Iicc»ce,  he  cannot  fue  in  that  court.     J^hnf.  87* 

If  he  fue  for  his  falary  at  the  common  law,  he  mull 
prore  an  agreement  betwixt  himfelf,  and  the  incumbent : 
but  in  fuch  cafe  he  may  be  called  upon  to  prove,  that 
be  made  the  fubfcriptions  and  declarations  before  men- 
tioocds  and  otherwife  qualified  himfelf  as  the  law  direds* 
IM.  87. 

A  167a.  Picrfon  and  Atkinfan.  The  plaintiiF,  hav* 
iog  a  difpenfation  for  two  benefices,  agreed  with  the  de- 
fendant to  ferve  one  of  them  for  22 1.  a  year.  The  de- 
fendant made  his  application  to  the  bifliop  to  enlarge  his 
Cipend.  The  bifliop  ordered,  that  the  plaintiff  fliould  al- 
low him  311.  a  year.  The  plaintiflF  paid  him  his  22K  ac- 
cording to  agreement*  And  the  curate  libelled  in  the 
fpiritual  court,  for  the  addition  made  by  the  bifliop.  Up- 
co  which  the  plaintiff  moved  for  a  prohibition.  The  ca- 
rite's  counfel  infifled,  that  this  being  an  allowance  by 
order  of  the  bifliop,  was  properly  fuable  in  the  ecclefiafti- 
ci  court.  But  the  court  granted  a  prohibition.  For 
there  being  a  contrail  between  the  parties,  the  bifliop 
bad  no  power  to  make  any  order :  but  if  the  curate  had 
ferfed  the  cure,  and  made  no  agreement,  then  the  bifliop 
ought  to  have  allowed  him  what  he  thought  reafonabie,  ia 
the  nature  of  a  quantum  meruit.     Fram.  70. 

£.  19  G.  3.  Martyn  and  Hind,  This  was  a  cafe  re- 
ferred for  the  opinion  of  the  court.  The  caufe  had  been 
tried  at  the  fittings  in  London  after  laft  Hilary  term. 
The  declaration  ftated,  that  the  defendant,  on  the  13th 
of  February  1769,  by  an  inftrument  in  writing,  under- 
took  and  promifcd  to  retain  and  continue  the  plainiifF 
to  officiate  as  curate  in  the  parifh  church  of  St.  /^nn 
Wtftoiinfler,  until  otherwife  provided  of  fome  ecclefi^fli- 
ol  preferment,    unlets   by  fault  by  htm  committed  he 
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Ihould  be  lawfully  removed,  and  co  pay  him  50  girinen 
a  year  during  that  time }  that  the  pUintilF  had  not  been 
provided  of  any  other  ecclefiafticai  preferment,  nor  law- 
fuWy  removed,  and  that  the  defendant  had  not)  from 
the  faid  13th  of  Febiu^ry  1769,  retained  and  contmoed 
him  curate,  of  the  fai  i  church,  and  permitted  him  ro 
officiate  therein,  and  had  not  ptid  the  faid  50  guinoag 
a  year.  T.ic  cafe  itatcd  the  inltrvrrr.ent  or  title  an  which 
the  ad  ion  was  brou^^ht,  which  was  in  thei<f  words  :  **  To 
*^  the  right  reverend  father  in  Qod  Richard  lord  hifliop 
*^  of  London.  Tbefe  are  to  cer:ity  your  lordfhip,  thtfC 
•'  I  Richard  fJin'^^  rtitcrof  St.  A:»n  VVcftminftcr,  in  the 
**  county  r*f  Middlefex,  and  y<iur  lonifhip's  diocefe''«f 
^  London,  do  hereby  nominate  and  appoint  the  reverend 
•^  Th§mas  Martyn  to  peiform  the  ofEcc  «  f  a  curate  in  my 
*^  church  of  St.  Ann  aforefaid,  and  do  pr^mife  to  allow 
**  him  the  yearly  fjm  ot  50  guineas  for  his  maintenance 
^^  in  the  fame,  and  to  conrinue  him  to  officiate  in  my 
**  faid  church  until  he  (hall  be  otherwife  provided  with 
**  fome  ecclellaftiCal  preferment,  unlefs,  by  fault  by  him 
**  committed,  he  fhail  be  lawfully  removed  from  the 
>*  fame;  and  I  he^reby  folemnly  declare,  that  I  &o  not 
^'  frsudolently  give  this  ccniiTcare  10  enntle  the  faid  7%#* 
>*  TiMU  Aiaityn  to  receive  holy  orders,  but  with  a  -real  in* 
i^  tcntion  to  employ  him  in  my  faid  church,  according* 
-*'  to  what  is  before  exprtflcd.  Witnefs  my  h^d  thia 
^^  13th  day  of  February  1769.  R.  Hind**  I'hc  caft 
thenilatcd,  that  00  the  6th  ot  July  1778,  the  churc^h  of 
St.  Ann  had  become  vacant,  on  the  defendant's  h«ril»^ 
taken  other  preferment,  namely^  the  living  of  Rochdalle^ 
|tnd  that  he  had  paid  the  plainttfF  hU  falary  as  curate,  up  id 
fbat  time. 

And  here  it  is  necefTary  to  go  back  to  a  former  trial  be- 
tween the  faid  two  partief,  which  was  as  follows.  Aboot 
the  year  1776,  upon  a  difagreement  between  Hitfd  and 
Alartyn^  Hind^  after  giving  hrm  fix  months  notice  to'qtiit 
the  curacy,  had  refufed  to  pcrinit  A'lartyn  to  officiate,  and 
had  difcontinued  ihe  payment  of  his  falary*  Upoa  wbieh| 
J^ariyn  brought  an  action  on  the  written  inflrument  abova 
fet  forth,  '•:nd  obtained  a  verdi^  for  the  arrears  then  due* 
But  the  qutflion,  whether  he  could  ntaintain  the  afiioli, 
being  brought  before  the  court  in  Eafler  term  16  G«  3« 
on  a  motion  for  a  new  trial,  it  was  looked  upon  as  ■ 
flatter  of  importance,  and- entirely  new  ;  and,  after  it  had 
)>^n  full;'  argued  at  the  bar,  (be  court  (ook  ticme  to.con^ 
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fiifer«  The  principal  objeJlinns  made  to  the  ad  ion  on 
tbac  occafion  were^  r.  "rhat  the  inlirument  did  no:  con* 
Clin  any  contract  between  the  red  or  and  curute,  nor  any 
promife  from  the  curate  to  ttie  reAur.  That  it  wat 
merely  an  engagement  and  mdemnicy  by  the  redtor  to  the 
bifliop,  founded  on  tht  ftatute  of  12  An.  tnd  on  the 
canons,  by  which  the  bifliop  if  he  ordains  a  man  who  haa 
no  curacy  or  preferment,  is  himielf  liable  to  maintain  him. 
That  if  any  perfon  was  intitled  to  fue  the  defendant,  it 
was  the  biOiop.  That  Martym  was  not  a  party  to  the  in* 
fbumeot,  and  that  the  undertaking  contained  in  it  wa9, 
as  to  him,  without  confideration.  That  there  was  no 
fnotualiry  of  obligation  between  Hind  and  him,  for  thas 
be  might  ceafe  to  a£l  as  curate  whenever  he  pleafed. 
a»  It  was  faid«  that  Martyn  h3d  never  obtained  a  regular 
licence  (which  ought  to  be  under  feal)  to  -officiate  as  a 
curate,  \\hich  it  was  incumbent  on  him  to  have  done,  in  or-i 
der  to  intitle  hinifelf  to  the  benefit  of  Hini%  undertaking, 
fuppofing  it  could  be  conGdered  as  an  engagement  to  him. 
That  a  licence  was  in  the  nature  of  an  inveftiture  to  a 
curate;  and  that,  not  being  lieenfed,  he  was  certainly  re« 
moveable  at  the  pleafure  of  the  re£lar. — In  anfwer  to 
which  obje<Sions«  it  was  argued,  i.  That  the  title  was  in 
fubftaoce  and  effect  an  engagement  with  the  plaintiff. 
That  the  word^  are,  /  do  promife  to  allow  him,  not,  I  pro^ 
mft  to  indemnify  you  (the  bifhop).  That,  if  the  infiru- 
ment  had  been  a  deed  under  feal,  none  but  peri'ons  Aridly 
parties  to  the  deed  could  have  maintained  an  adion  upon 
it;  b'it  the  cafe  is  different  with  regard  to  a  common  un- 
dertaking in  writing  like  the  preltnt.  That  it  has  been 
determined  in  the  cafe  of  Dutton  and  P&olt^  i  l^ehtr.  ;^i8. 
that  on  a  prbmife  made  to  one  perfon  for  the  benefit  of 
aoothe*",  an  adiion  may  be  maintained  by  the  perfon  for 
whofe  benefit  the  promife  was  made.  'I'hat  50  guineas 
was  more  chan  is  required  by  any  canon  or  a£t  of  parlia- 
ment, and  therefore  if  an  allowance  to  the  extent  required 
by  law  Ihould  be  confidercd  as  an  indemnity  to  the  bifhop, 
yet  a  falary  exceeding  that  allowance  could  only  ^rife  from 
a  contra£l  between  the  tt&or  and  curate.  That  the  con« 
fideration  of  the  falary  is  the  performance  of  the  duty. 
2«  It  was  anfwered  as  to  the  other  objection,  that  no  part 
of  the  canon  law  makes  a  licence  neceflary.  That  the  zA 
of  uniformity  requires  it  for  )e6Vurers  and  preachers,  but  for 
no  other  perfons.  And  as  to  the  cafes  mentioned  to  (hew 
tba  ail  cerates  are  removeable  at  pleafure,  none  of  them 
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bath  eftabViflied  that  do<3.rine. — Mtt€W2ii$,  in  the  fame 
term.  Lord  Mansfield  delivered  the  opinion  of  the  court : 
At  the  trial,  the  defendant  attempted  to  (hew,  that  the 
plaintifF  was  lawfully  removeJ  /$r  fault  by  bim  committed^ 
and  oflPered  evidence  to  prove  the  irregularity  of  the  plain- 
tiff's life  and  behaviour;  but  I  would  not  fuSer  that  evi- 
dence to  be  given}  being  of  opinion,  either  that  the 
jtBioT  ought  to  have  repre^nted  his  condud  to  the  biQiop^ 
and  applied  to  him  to  remove  him,  or  if  he  himfelf  could 
xemove  him  on  that  account,  that  he  ought  to  have  noci* 
fied  to  him  the  caufe  of  his  removal  to  be  his  immoral  be- 
haviour, which  be  bad  not  done.  I  am  ilill  of  the  fame 
opinion  as  to  that  part  of  the  cafe,  as  at  the  trial,  and  no 
objedion  hath  been  made  to  it  on  the  argument.  But  I 
defire  it  to  be  underfiood,  that  this  doth  not  imply  an 
opinion  that  the  bilhop  may  not  remove  a  curate,  nor 
even  that  the  re£lor  may  not,  for  juft  caufe  properly  oo« 
tified  to  the  curate.  Thofe  points  ftill  remain  open.  As 
to  the  1  ft  objedion,  it  appears  from  the  canon,  that  a 
pecuniary  provifion  is  not  the  only  obje^i  of  a  title,  but 
that  one  purpofe  of  it  is  to  aflure  the  bifbop  that  the  per* 
fon  to  be  ordained  hath  fdtne  church  where  he  may  exer* 
cife  his  fundion.  And  if  after  being  certified  of  the  fad, 
the  btQiop  ordains  him,  and  he  is  afterwacds  removtd,  the 
-  bi(hop  is  not  liable  to  maintain  him.  And  therefore  the 
biOiop  in  this  cafe  can  have  no  claim  of  indemnity  againft 
the  defendant.  The  title  is  only  a  certificate  to  ttie  bi* 
(hop  of  the  fac>,  that  the  xtdtoi  has  undertaken  to  employ 
bim,  to  pay  him,  and  to  continue  him  in  the  curacy  till 
provided  of  (oTtic  other  ecclefiafiical  preferment.  It  ia 
difficult  to  conceive,  how  any  queftion  could  be  made  oa 
this  point,  or  bow  a  doubt  could  have  been  entertained  ia 
the  cafe  of  Dutton  and  P§di^  which,  however,  was  not 
near  fo  ftiong  as  the  prefent.  As  to  the  2d  objedion,  the 
bilhop  having  ordained  the  plaintiff  on  this  very  title,  ther^ 
furely  cannot  be  a  firooger  licence.  Whether  it  is  fuch 
as  would  fatisfy  fome  penal  ftatutes,  may  be  a  critical 
queftion,  bur  we  are  of  opinion  that  it  doth  not  lie  in  the 
defendant's  mouth  to  fay  that  Martyn  has  no  licence, 
when  be  himfelf  hath  admitted  him  to  ^SL  as  his  curate, 
and  has  never  before  objefled  to  him  on  this  account,  or 

f;iven  him  notice  and  an' opportunity  of  obtaining  one  in 
orm. — And  the  rule  for  a  new  trial  was  diicfaarged,  and 
judgment  entered  for  the  plaintifF. 

The 


The  queftion  now  upon  the  cafe  referved  in  the  fecond 
aSion,  was,  whether  the  plaintifT  could  recover  the  ar- 
rears of  his  falary  of  50  guineas,  from  fhe  time  of  the  de- 
fendant's quitting  the  reSory  of  St.  Ann.  For  the  plain- 
tiff it  was  contended,  that  the  undertaking  by  Hind  did 
Dot  determine  by  his  ceafing  to  be  reftor  of  St.  Ann.  It 
was  a  permanent  agreement  to  provide  for  the  plaintiff  till 
he  Ihould  obtain  fome  other  church  preferment.  It  could 
could  not  be  voided  by  the  voluntary  a6l  of  the  defendant, 
but  if  he  had  put  it  out  of  his  own  power  to  continue  him 
in  the  exercife  of  his  fundiion  of  curate  of  St.  Ann,  he 
was  flrll  bound  to  pay  him  the  falary.  The  nature  of  a 
title  to  the  bifhop  is  not  a  precarious  proviiion,  dependent 
on  the  will  of  the  perfon  who  gives  it,  but  certain  and 
only  determinable  by  the  mifcondud,  or  preferment,  of 
the  perfon  to  whom  it  is  given.  To  prove  this,  feveral 
cafes  were  referred  to  in  the  regifler  of  archbifliop  Win* 
cbelfea,  which  are  mentioned  in  Gibfon's  Codex  ;  parti** 
cularly,  an  order  from  the  archbi(hop  to  the  bi(hop  of  St. 
Afaph,  to  compel  John  reiSlor  of  Goldfield  to  pay  the 
annual  fum  of  five  marks  to  Amianus  de  Goldfield,  to 
whom  the  fiiid  John  bad  given  a  title  for  that  fum,  until 
he  ihould  be  provided  for;  and  two  orders  Troro  the  arch^ 
bUhop,  one  to  a  bifliop  to  provide  for  a  clergyman  whom 
be  hacT  ordained  without  a  title,  and  another  of  the  like 
purport  to  a  bifhop *s  executors  to  oblige  tbem  to  provide 
for  one  whom  the  bifhop  had  ordained  without  a  title. 
For  the  defendant  it  was  infided,  that  every  fentence  in 
the  inftrument  confined  the  undertaking  to  the  time  of 
continuance  in  the  rcAory  of  St.  Ann.  It  could  not  bind 
bis  fucceflbr,  and  certainly  did  not  bind  him  to  continue 
all  bis  life-time  rector  of  the  parifh.  The  confideration 
for  which  the  50  guineas  were,  to  be  paid  was  the  per- 
formance of  the  duty  of  a  curate.  The  contrail  would 
want  a  mutuality,  if  it  extended  beyond  Hind's  continu- 
ance in  the  rei^ory  of  St.  Ann,  for  he  could  not  cprppel 
the  plaintiff  to  officiate  as  his  curate  at  Rochdale,  his  pre- 
fent  living.  An  engagement  to  pay  50  guineas,  inde« 
pendent  of  any  clerical  fun*£)ion,  would  not  have  been  a 
title  upon  which  the  bifhop  could  have  ordained  the  plain- 
tiflF.  By  lord  Afamfieid:  There  docs  not  feem  to  me  to 
be  any  colour  whatever  for  the  prefent  demand.  The 
queftion  i?,  what  Hind  has  undertaken  to  do.  He  could 
not  I  urn  the  plaintiff  put  at  pleafure  ;  but  there  is  no  pre- 
tence to  fay,  that  he  has  undertaken  for  himfelf,  or  his  ex- 
ecutors, to  maintain  him  for  life^  or  to  continue  all  his  own 
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life  time  rcftor  of  St.  Ann.  The  qucftion  here  is  not, 
whether  this  is  a  good  title  or  not ;  although  it  (hould 
feem  that  it  is.  They  commonly  run  in  this  form»  sind 
the  curate  takes  the  xifque  of  the  redor's  quitting  the 
living.  A  man  may  give  a  more  permanent  title,  but  the 
words  of  this  inArument  clearly  confine  the  undertaking 
to  the  time  of  HirmTs  continuing  redor  of  St.  Ann.  And 
the  defendant  had  judgment.  Dougiau  137.  (r) 
'RdUencr.  9«  By  the  laft  aiticle  of  archbi(bop  Wake's  diredions 

before  mentioned  it  is  ordered,  that  the  bifhop  do  take 
care  as  much  as  is  poffibie^  that  whofoever  is  admitted  to 
ferve  any  cure,  do  rcfide  in  thepariifa  where  he  is  to  ferve; 
efpecialfy  in  livings  that  are  able  to  fupport  a  reftdent  cu- 
rate :  and  where  that  cannot  be  done,  that  they  do  at  leaft 
refiiie  fo  near  to  the  place,  that  they  may  convrniently 
perform  a)]  their  tluties  both  in  the  church  and  p'lrifh. 

And  if  the  curate  do  not  comply,  the  ordinal y  may 
withdraw  his  licence, 
HowiemoTed.  10.  hy  a  conftitutioo  of  Edmund,  archbifhop  of  Can- 
terbury :  Wf  admonljh  the  re^ors  of  churches^  that  they  d§  not 
indeav9ur  to  remove  their  annual  curates^  without  nafoncbU 
caufe ;  efpicialty  if  they  he  cf  hone  ft  converjation^  and  bavi 
laudab'e  tiftimony  t^-^eri^f     Lind    310. 

IVitkout  nafonable  caufe"]  Of  wnich  it  feemeth  that  the 
ordinary  fhall  be  judge,  who  granted  the  licence;  who 
may,  at  his  difcretion,  difplace  fuch  curate,  by  withdraw- 
ing his  licence,  without  formal  proccfs  of  law.    Johnf.  88. 

And  as  to  perpetual  curates ;  thefe  alio  are  licenfed  by 
the  bifhop  as  well  as  others ;  and  Mr.  Johnfon  fays,  he  is 
aiTured,  that  their  licences  do  run  in  the  fame  form,  at 
leaft  in  many  places,  with  the  licences  of  other  curatcSf 
and  particularly,  to  continue  only  during  the  bifhop*s 
pleafure :  and  yet  for  ditiinAion  fake,  they  are  called  per- 
petual curates ;  and  indeed,  whatever  power  the  bifhops 
have  in  removing  fuch  curates  at  pleafure^  yet  it  is  feldom 
or  never  made  ufc  of.     Johnf  89. 


^r)  Tb!8  cafe  is  alfo  reported  in  Co*wp.  437.  where  it  sp:- 
pears  that  on  the  firil  trial  ic  was  objcdcd  that  Martyn  was 
appointed  reader  of  prayers  in  the  fame  p^rifii,  for  which  ba 
bad  a  falary  of  30I.  per  aonum,  which  the  counfel  for  the  de- 
fendant contended  to  be  an  ecclefiaflical  preferment  wicbia  tha 
meaning  of  the  agreement  between  him  ard  Hind.  Bat  ika 
court  over- ruled  tbe  objetlioo.    See  tide  IRtaper* 
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In  the  cafe  of  the  curate  of  Orpington^  H.  27  W  28  C,  a. 
who  was  .appointed  by  the  impropriator,  and  licenfed 
by  the  archbiihop  ai  ordinary,  the  court  held,  that  being 
but  a  cuMce  at  will,  and  not  inliituted  and  indued,  he 
was  not  an  inaimbtnt  within  the  {^atute  of  the  13  EL  r.  lo. 
nor  liable  tp  dilapidations.     3  Kib.  614. 

So  in  the  cafe  offVood  and  Bircb^  H.  10  W.  Wood 
pneteading  to  be  curate  in  a  chapel  of  eafe  in  the  parifli  of 
Prcfton,  lued  the  vicar  of  the  pariih  in  the  tpiritual  court, 
ibr  liieirrrars  of  apenfion  claimed  by  prefcription  jand  a 
prohibition  was  grantrd,  unleft  caufe  (hewed :  for  that 
the  curate  was  removable  at  the  will  of  the  parfon,  and  fo 
c»onoc  pcefcribe,  but  his  remedy  muft  be  by  quantum 
mtrniu     2  Salk«  506. 

And  in  the  cafe  of  Price  againft  Pratt  and  others,  Ai. 
1729.  The  pUintiiF  Price  preferred  bis  bUJ  as  perpetual 
curate  of  Bovington>  being  a  chapel  annexed  to  the  church 
t>f  Hemel-Hcmfted  in  the  couuty  of  Hertford,  againft  tha 
defeodancs  inhabitants  and  occvpters  of  lands  within  the 
faid  chapelry.  He  made  his  title  under  a  nomination  to 
hu  curacy  in  the  year  1716,  by  the  then  vicar  of  Hemel- 
ifcflifted,  who  alfo  gave  him  by  the  f^me  mftruitient,  the 
4maU  tithes  in  Bovington,  wirh  power  to  fue  for  them  in 
kts  (the  vicar's)  name.  He  alfo  ftt  forth  a  licence  to 
preach  from  the  then  bifiiop  of  Lincoln :  and  alfo  that 
upon  the  faid  vicar's  death,  his  fuccefibr  the  prefent  vicar 
in  cbe  year  1722,  granted  him  a  new  nomination  to  this 
cvracy  exprefsly  for  life,  with  like  power  to  fue  for  the 
Anall  trthes  in  both  their  names :  but  thou^gh  he  took  « 
iecond  nomination,  yet  that  by  the  fir(V,  and  the  bifhop'a 
licence,  he  was  (uflicicntly  entitled  to  the  tithes ;  becaufe 
by  fuch  nomination  he  became  perpetual  curate.  But  by 
the  court :  The  bill  mud  be  difmifTed,  for  no  title  appears 
in  the  plaintiflT;  for  though  a  curate  is  appointed  by  a 
vicar,  cither  generally,  or  expreiisly  for  life,  yet  fuch  aj^ 
pointment  is  in  its  own  nature  revocable  at  the  common 
]aw,  even  without  any  caufe  afCgned,  and  by  the  eccie- 
fiaBicdl  Uw  upon  caufe  ihewn  ;  fo  that  the  plaintiff  had 
not  fuch  a  permanent  inttreft,  as  to  claim  any  tithes* 
Bunb.  273. 

But  notwithftanfipg  thrfe  adjudications,  the  principal 
point,  whether  the  appointments  of  thefe  curates  are  re* 
vocable  at  pleafure,  leemeth  not  to  have  been  fully  confi- 
dcred  upon  folemn  argument ;  but  that  they  are  fo,  feemetl^ 
to  have  been  taken  for  granted,  and  that  upon  a  principle 
which  perhaps  will  not  be  admitted,  namely,  that  at  the 

common 


76  tutatts. 


common  law  they  are  revocable  without  any  caufe  affigoed, 
for  after  they  are  nominated  by  the  impropriator,  and 
licenfed  by  the  ordinary,  it  feemeth  that  they  are  not  to 
be  removed  but  for  fuch  caufe  as  would  deprive  a  redor  or 
vicar. 

With  regard  to  fuch  of  the  perpetual  curacies  as  have 
1)een  augmented  by  the  governors  of  queen  Anne's  boun* 
ty».  there  is  no  doubt,  but  by  the  a£l  of  parliament  here 
next  following^  the  curates  thereof  are  not  removable  at 
pleafure ;  and  therefore  the  form  of  the  licence  in  that  cafe 
at  leaft  ought  to  be  altered. 

And  as  to  the  refi  it  fliould  feem,  that  fuch  curacies  are 
hiHificia  eccUfiaftua.  Lord  Coke  fays,  Bewtficium  is  a  larg^ 
word,  and  is  taken  for  any  ecdeftaftical  promotion  or  fpi- 
ritual  living  whatever.  (2  luji.  29.)  And  in  the  cafe 
of  Moftlij  and  Warbwrt9n^  AL  9  IV.  it  was  faid  by  the 
tourt,  that  a  fnUnd  is  an  ecdefiaftical  hitufki.  (i  oalk* 
321.)  And  Dr.  Gibfon,  obferving  upon  the  aferefeid 
cafe  of  Wood  and  B'lrcb^  where  it  was  held  that  the  curate 
was,  removable  at  the  will  of  the  parfon,  and  confequentlf 
could  not  prefcribe ;  fays,  this  is  true  of  an  affiftant  curate 
to  a  refident  redor  or  vicar,  but  not  of  a  curate  properif 
fpeaking,  who  has  the  curam  Mnimanim  committed  to  hidi 
fro  tempoTi  by  the  biihop,  in  the  abfence  of  the  inciim* 
bent.  {Gih/m  896.)  And  in  the  cafe  of  perpetual  cura- 
cies in  particular,  the  court  of  king's  bench  will  gran^  a 
mandamus  to  the  bifliop  to  admit  and  licence  a  curate  i 
which  implies  a  right  in  the  perfon  nominated  to  fuch 
.office  or  promotion :  as  was  done  by  the  court  in  the  cafe 
of  the  dean  and  chapter  of  Carlijle^  with  refpefi  to  the  cu* 
racy  of  St.  Cuthbtrt^s ;  which  cafe  is  fet  forth  at  laigCi 
under  the  title  Deans  and  chapters  (f ). 


(/)  Tbe  reafons  which  have  induced  the  court  of  king's 
'bench  of  late  to  refufe  a  maDdamus  in  this  cafe  haVe  arifea 
from  the  nature  of  that  writ.  See  ante  4.  iu  tbe  m§te.  Bat 
that  a  perpetual  curacy  is  to  be  confidered  as  a  benefice  with 
jcare  of  fouls,  and  that  the  curate  moil  therefore  obtain  the 
bifhop's  licence,  and  fobfcribe  the  39  anicles  and  declaratieq 
cf  conform! ty»  before  he  can  be  admitted  to  his  benefice  mad 
maintain  an  adion  of  money  had  and  received  for  the  profits  of 
it,  was  the  opinion  of  the  court  of  king's  bench  in  /*#««#/ v« 
MillfMnk,  1  T.  Ref.39^.  See  3ll\)OtDfon,  14.  /« the  mete.  This 
*cafe  was  afterwards  litigated  in  tbe  court  of  C.  P.  for  which 
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n.  By  the  l  G.  ft.  2.  c.  lo.  IVbirias  thi  lau  ^v/znClMpebofealt 
Anne's  bounty  t$  tbt  poor  clergy  was  inttnded  to  extend^  not  '"^  p^rpetua 
mttf  U  parfons  and  vicars  who  carrn  in  by  prtftntation  or  colla-  memidL**'*' 
tion^  injlrtution,  and  indu£iiotti  but  likiwi/t  to  fucb  miniftirt 
voho  come  in  by  donation  \  or  an  only  ftipendiary  preachers  or 
€uratis ;  mojl  of  which  are  not  Corporations^  nor  have  a  legal 
fnuejffioH^  and  therefore  are  incapable  of  taking  a  grant  or  con* 
veyauce  of  fuch  perpetual  augmentation  as  is  intended  by  the 
fndbotmtyi  and  in  many  places  it  wwfd  be  in  the  power  of 
tie  donor ^  impropriator j. par fon^  or  vicar ^  to  withdraw  the 
edbwanci  which  was  before  paid  to  the  curate  or  minifier 
firving  the  cure ;  or  in  cafe  of  a  chapelry^  the  incumbent  of  the 
mrtier  church  might  refufe  to  employ  a  curate  and  officiate 
there  himfelf  and  take  the  benefit  of  the  augmentation^  whereby 
the  smmnienauce  of  the  curate  would  be  funk  inftead  of  being 
migmesttedi  it  is  enaSled^  that  all  fuch  churches^  curacies,  or 
dmfels  which  Jball  be  augment  id  by  the  governors  of  the  faid 
btauty^  jfhall  be  from  thenceforth  perpetual  cures  and  benrfices^ 
and  the  sminijlers  duly  nominated  and  licenfed  thereunto  Jhall  be 
h  law  bodies  politick  and  corporate^  and  have  perpetual  fuccef- 
Jm^  and  bi  capable  to  take  in  perpetuity  ;  and  the  impropri* 
ators  $r  patrons  of  any  augmented  churches  or  donatives^  and  the 
reSars  asod  vicars  of  the,  mother  churches  whereunto  fuch  aug^ 
wuuted  curacy  or  coapel  doth  appertain^  Jhall  be  excluded  from 
reciimssg  any  profit  by  fuch  augmentation,  and  Jhall  pay  to  the 
miuifttrs  officiating  fuch  annual  and  other  penjions  andfalaries, 
which  by  apcient  cujlom  or  oiherwife,  of  right,  and  not  tf 
bounty,  they  were  before  obliged  to  pay. 

And  for  continuing  the  fuccejjion  in  fuch  augmented  cures^ 
hereby  made  perpetual  cures  and  benefices,  and  that  the  fame 
may  be  duly  and  conjlantly  ferved\  if  they  Jhall  be  fuffered  to 
remain  void  for  fix  months,  they  Jhall  lapje  in  like  manner  as 
prefentative  fivingSB 

And  by  this  ftatute  the  augmented  chapels  being  ex- 
preisly  made  perpetual  cures  and  benefices  ;  if  the  incum- 
beots  of  fuch  chapels  have  not  before  fuch  augmentatioa 
been  qualified,  or  qualified  themfelves,  according  to  the 
icquifites  above  fpecified  for  perpetual  curates,  it  may  be 
advifeable,  upon  fuch  augmentation  made,  that  they  bo 
jNXDinatcd  de  novo,  and  then  perform  the  feveral  particu- 
lars within  the  times  required  :  Which  nomination  may 
be  ID  this  or  the  like  form  ; 

••  To  the  right  reverend  father  in  God  C.  lord  bifhop 

«»  of  ■  A.  B.  of gentleman,  fendeth  greeting. 

••  Whereas  the  curacy  of  the  chapel  of  — in  the 

*  county  gf  ■i---  >  and  in  your  Iordihip*s   diccefe  of 
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<c  u  is  augmented,  or  (hortly  intended  to  be  aug* 

'  **  menced,  hj  the  governors  of  the  bounty  of  ibe  late 
**  queen  Anne,  for  the  augmeniation  of  the  nuintenaoce 
«<  of  the  poor  clergy^;  by  reaibn  whereof  it  i$  requifite,  that 
<c  g  curate  (hould  be  duly  nominated  and  h'cenfed  to  ferve 
*^  the  fald  cure,  purfuant  to  the  ftatute  in  that  cafe  made  ; 
*^  I  the  faid  A.  B.  do  hereby  nominate  C,  O.  clerk,  (the 
^^  perfon  employed  by  me  in  ferving  the  (aid  cure,)  to  be 
**  curate  of  the  faid  chapel  of  ■■  ■ ;  and  do  humbly 

<^  pray  your  Iord(hip  to  grant  him  your  licence  to  fsrve 
^*  the  (aid  cure,  and  to  perform  all  divine  offices  therein 
**  accordingly.    In  wicnefs  whereof,  I  have  hereunto  fee 
•  ••  my  hand  and  feal,  the  ■  day  of  ■  io  the  year 

«'  of  our  Lord  >"     E^an  460. 
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ALMATICA^  was  one  of  the  facerdotal  vefimentt; 
fo  called  from  its  having  been  at  firft  woven  in  D&U 
matia.    Lind.  252. 


D 
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Darrein  preCentment* 

A  N  affife  of  darrein  prefentmenty  or  laft  prefentation,  lies 
^^  when  a  man,  or  his  anceftors  under  whom  he  claims^ 
have  prefented  a  clerk  to  a  benefice,  who  is  inflituted  % 
and  afterwards  upon  the  next  avoidance  a  (tranger  pre« 
fents  a  clerk,  and  thereby  difturbs  him  that  is  the  real 
patron.  In  which  cafe,  the  patron  (hall  have  this  Writ, 
direded  to  the  (herifF  to  fummon  an  affife  or  jury,  10  in- 
quire who  was  the  laft  patron  that  prefented  to  the  church 
now  vacant,  of  which  the  plaintiff  complains  that  he  it 
deforced  by  the  defendant :  and,  according  as  the  affife 
determines  that  queftion,  a  writ  (hall  ifTue  to  the  bilhop, 
to  inftitute  the  clerk  of  that  patron  in  whofe  favour  the 
determination  is  made,  and  alio  to  give  damages.  3  Bkikft% 

But 
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But  (his  courfe  of  proceeding  is  now  become  obfoletc^ 
nod  (uptt(e6cd  by  the  writ  of  quan  impidit :  and  the  learn- 
ing concerning  them  both  ii  comprehended  under  the  tide 

Deacon.    See  £>rtunationf 


<8Dean2f  and  el)apter0. 

l^OR  the  leafes  of  deans  and  chapters,  and  of  evrrj 
^  member  of  the  chapter,  in  theicfole  or  aggregate  capa* 
city;  fee  ti.le  ILz^lzSi; 

I.  Of  deans • 

II.  Of  chapters. 

III.  Of  the  fever al  members  of  the  chapter  in  their 
fole  capacity ;  as  canons  and  prebendaries* 

IV.  Of  dean  and  chapter^  as  one  body  aggregate • 
'  V,  Of  deans  of  peculiars. 

VI.  Of  rural  deans. 

I.  Of  deans. 

I.  There  are  four  forts  of  deans  and  deanries  ;  of  which  Serfril  kiadi^l 
and  of  whom  the  law  of  this   realm  taketh   knowledce.  ^"*** 
They&y?  is  a  dean  who  hath  a  chapter  confiOing  of  preben- 
daries or  canons,  fubordinate  to  the  bifhop,  as  a  council 
affifiant  to  him  in  matters  fpiritual  relating  to  religion,  and 
in  matters  temporal  relating^  to   the  temporalties  of  his 
biihoprick :  for  feeing  that  it  was  impoffiblc  but  that  feds, 
ichifms,  and  herefies  (hould  arife  in  the  church,  it  was  in 
cbri&ian  policy  thought  fit  and  neceflary,  that  the  burden 
of  the  whole  church,  and  the  government  thereof,  OiouJd 
DOC  lie  upon  the  perfon  of  the  bifliop  only  ;  and  therefore  it 
wu  thought  neceiTary  that  every  bifhop  within  his  diocefe 
ihoald  be  aflifled  with  a  council,  to  confult  with  him  in 
matters  of  ditficulty  concerning  religion,  and  deciding  of 
thecontroverfies  thereof;  and  alfo  for  the  better  ordering 
.and  difpoiing  of  the  things  of  the  church,  and  to  give  their 
a£nt  to  fuch  cftatcs  as  the  biibup  (hould  make  of  the 

tempo- 
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teni(>oralties  of  his  bifhoprick ;  for  it  was  not  convenient 
•  that  the  whole  power  and  charge  thereof  Ihould  remain  in 
any  one  fole  perfon  only*     Tht  fecund  is  a  dean  wh9  ha:b 
M9  cbaptiTf  and  yet  he  is  prefentativej  and  hath  cure  offnh  ; 
he  hath  a  peculiar,  and  a  court  wherein  he  holdeth  eccle- 
fiaftical  jurifdidlion  ;  but  he  is  not  fubjed  to  the  vifitation 
of  the  bifliop  or  ordinary ;  fuch  is  the  dean  of  Batttl  in  Suf* 
fex,  which  deanry  was  founded  by  king  William  the  con- 
queror in  memory  of  his  conqueft ;   and  the  dean  there 
hath  cure  of  fouls,  and  hath  fpiritual  jurifdidion  within 
the  liberty  of  Battel.     The  third  dean  is  ecciefiadical  alfo, 
but  the  deanry  is  n't  preftntative  but  donative y  nor  hath  anj 
cure  of  foulsy  but  he  is  only  by  covenant  or  condition ; 
and  he  alfo  hath  a  court  and  a  peculiar,  in  which  he  hold- 
eth plea  and  jurifdidlion  of  all  fuch  matters  and  things  as 
are  ecclefiaftical,  and  which  do  arife  within  his  peculiar^ 
which  oftentimes  extends  over  many  pariflies :  fuch  a  dean, 
conftituted  by  commiilion  from  the  metropolitan  of  the 
province,  is  the  dean  of  the  ArchrSy  and  the  dean  of  Bocking 
in  Eflex  ;   and  of  fuch    deanries  there  are  many  more* 
The  fourth  fort  of  dean,  is  ht  who  is  ufually  Called  the 
rural  dean  ;  having  no  abfolute  judicial  power  in  htmfctfy 
but  be  is  to  order  the  ecclefiaftical  aiimirs  within  bis  deanry 
and  precinA,  by  the  dire£lion  of  the  bifliop,  or  of  the 
archdeacon ;  and  is  a  fub&ituce  of  the  bifliop  in  man/ 
cafes.     Hugbety  c.  2.  (/} 
Cathedral  deaa.      2.  The  dean  which  hath  a  chapter,  fuch  as  the  dean  of 
Canterbury,  St.  Paul's,  and  the  like,  is  fet  forth  to  be  an 
ecclefiaftical  governor  fecular  over  the  prebendaries,  and 
canons  in  the  cathedral  church.     Hugbesy  r.  2. 
brifrioai  infti.       3*  "^^^  infticution  of  deanries,  as  alfo  of  the  other  ec* 
tutUnofdean    clefiaftical  offices  of  dignity  and  power,  feems  to  bear  a 
*^'  refemblance  and  relation  to  the  methods  and  forms  of  civiL 

government,  which  obtained  in  thofe  early  ages  of  the 
church  throughout  the  weflern  empire.  Accordingly,  at 
in  this  kingdom,  for  the  better  prefervation  of  the  peace, 
and  more  eafy  ad  mini  ft  ration  of  jufttce,  every  hundred 
confifted  of  ten  diftridls  called  tithings,  every  tithing  of 
ten  friborghs  or  Utt  pledges,  and  every  free  (or  frank) 
-pledge  of  ten  families ;  and  in  every  fuch  tithing  therte 
was  a  conftable  or  civil  dean  appointed,  for  -the  fabordi* 


(/)  As  to  the  natare  and  divifion  of  deanries  and  the  node 
of  appointing  to  them,  fee  a  learned  note  of  Mr.  Hargrave  tm 
Co.  Lit.  95. 

natc 
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hale  adroinilh-ation  of  jufitce :  fo  in  conformity  to  this  fe* 
ciiltr  method,  the  fpiritual  governors  the  bi(hops  divided 
each  diocefe  into  deanries  (decennaries,  or  tithings),  each 
of  which  was  the  diftrid  of  ten  pariflies  or  churches ;  and. 
over  every  fuch  diftriA  they  appointed  a  dean,  which  in 
cities  or  large  towns  was  called  the  dean  of  the  city  or 
town,  and  in  the  country  had  the  appellation  of  rural  dean% 
Air*.  Pm'ae,  Jinu  633,  634. 

The  like  office  of  deans  began  very  early  in  the  greater 
mmuf/tiriiti  efpccially  in  thofe  of  the  Bemdiifini  order  ; 
where  the  whole  convent  was  divided  into  decuries,  in 
which  the  dean  or  tenth  perfon  did  prefide  over  the  other 
niiie;  took  an  account  of  all  their  manual  operations  ;  fuf- 
fiercd  none  to  leave  their  flation^  or  to  omit  their  particular 
duty  without  expre6  leave ;  vifited  their  cells  or  dormi- 
tories evcrj  night ;  attended  (hem  at  table  to  keep  6rder 
and  decorum  at  their  meals  ;  guided  their  confcience ;  di- 
itAcd  their  fludies ;  and  obferved  their  converfation :  and 
for  this  purpofe  held  frequent  chapters,  wherein  they  took 
peblick  cognizance  of  all  irregular  pradices ;  and  impofed 
Ibme  lefler  penances ;  but  fubmitced  all  their  proceedings 
to'the  abbat  or  prelate,  to  whom  they  were  accountable 
for  their  power,  and  for  the  abufe  of  it.  And  in  the 
larger  boufef,  where  the  numbers  amounted  to  feveral  de- 
curies,  the  fenior  dean  had  a  fpecial  pre-eminence,  and 
had  fometimes  the  care  of  all  the  other  devolved  upon  him 
alone.    Aim.  Par.  Antiq.  634,  635. 

And  the  office  of  dean  in  feveral  colleges  in  the  univerd- 
ties,  feemeth  to  have  arifen  from  the  fame  foundation. 
.  And  the  inftttution  of  cathedral  deans  feemeth  evidently 
to  'be  owing  to  this  pradice.  When  in  epifcopal  fees, 
the  bifhops  difperfed  the  body  of  their  clergy  by  affixing 
them  to  parochial  cures  ;  they  referved  a  college  of  priefts 
or  fecular  canons  for  their  counfei  and  affiftance,  and  for 
the  conftant  celebration  of  divine  offices  in  the  mother  or 
cathedral  church,  where  the  tenth  perfon  had  an  infpe£t- 
log  and  prefiding  power,  till  the  fenior  or  principal  dean 
farallowed  up  the  office  of  all  the  inferior,  and  in  fubor- 
dioation  to  the  bifhop  was  head  or  governor  of  the  whole 
batiy.  His  office  was,  to  have  authority  over  all  the 
canons,  prefbyters,  and  vicars ;  and  to  give  pofleffion  to 
them  when  inftituced  by  the  bifhop ;  to  inCpedt  their  dif- 
charge  of  the  cure  of  fouls ;  to  convene  chapters,  and  pre- 
ide  io  ihem,  there  to  hear  and  determine  proper  caufes ; 
Old  to  vifit  all  churches  once  in  three  years  within  the 
limits  of  their  jurifdidion.      The  men  of  this  dignity 
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were  called  archiprtfiyiin^  becaufe  they  had  a  Aiperintend* 
cnce,  or  primacy  over  all  their  college  of  canonical  priefts  i 
and  were  likewife  called  tUcani  cbriftianitatis^  becaufe  their 
chapters  were  courts  of  chriftianity,  or  ecclefiaftical  ju« 
dicatures,  wherein  they  cenfured  their  ofFending  brethrent 
and  mainuined  the  difcipline  of  the  church  within  their 
own  precinds.     Ktn.  Par.  Ant*  634.*  635. 

4.  Deans  of  the  old  foundation  come  in  by  eleAion  of 
the  chapter  upon  the  king's  conge  d'eflire,  with  the  royal 
alTeot,  and  confirmation  of  the  bifliop,  much  in  the  fame 
way  as  the  bifliops  themfelves  do :    but  (generally)  the 
deans  of  the  new  foundation  come  in  by  the  king's  letters 
patents }  upon  which,  they  are  inftitutcd  by  their  refpec* 
live  bifhops ;  and  then  inftalled  upon  a  mandate,  purfuant 
to  fuch  inftitution,  aoddireded  to  the  chapters.  Gitf.  173* 
Which  diftinflion  between  the  old  and  new  founda- 
tions came  in  after  the  diflblurion  of  monafieries,  when 
king  Henry  the  eighth  having  ejected  the  monks  out  of 
the   cathedrals,  placed  fecular   canons  inflead  of  them: 
thofe  whom  he  thus  regulated,  are  called  the  deans  and 
chapters  of  the  new  foundation  ;   fuch  are  Canterbury, 
Winchefter,  Worctfter,  Ely,  Carlifle,  Durham^  Rocbef- 
ter,  and  Norwich.     And  befides  thefe,  he  ereded  fivie  ca«- 
thedrals  de  novo,  and  endowed  them  out  of  the  eftates  of 
diflulved  monafleries,  viz.  Cheder,  Peterborough,  Oxford, 
Gloucefler,  and  Briftol :  which  were  bv  him  made  epifco- 
pal  fees,  as  alfo  VVcftminfier,  but  the  biihoprick  of  this  laft 
place  was  altered  ag^in,  and  the  monaftery  turned  into  a 
collegiate  church  by  queen  Elizabeth,     yohnf,  54. 
Ij  2         5-  Dr.  Godolphin  fays,  wheie  a  dean  is  made  a  bilhop, 
m      With  a  difpenf^tion  from  the  king  to  hold  the  deanery  not«> 
lop.    withftanding  the  bifhoprick,  fuch  difpenfation  continues 
him  dean  as  before,  by  force  and  virtue  of  his  former  title, 
to  all  intents  and  purpofcs ;  fo  as  that  he  may  confirm,  or 
make  leafes,  or  do  any  other  aft  as  dean,  as  if  he  had  not 
been  made  a  bifhop  at  all.     God.  11  a* 
inr«        6.  Deanrics  are  fine-curcF,  that  is,  they  have  not  the 
cure  of  fouls.     G$d.  2C0.  IVatf.  c,  2.  («) 

Therefore  perfons  admitted  to  deanries  need  not  by 
13  EL  c.  12.  to  fubfcnbe  the  thirty-nine  articles  before 
the  ordinary  ;  nor  to  read  and  declare  their  afient  to  the 


(u)  And  as  fuch  are  excepted  from  the  operation  of  the 
flat,  a  I   //,  8.  r.   13^  againft  pluralities,  by  the  provifo  ta 
/€cti»n  31. 
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ikme,  as  perfons  .admitted  to  bencfficcs  with  cure  are  re« 
quired  to  do  by  the  faid  ftatute.     Gib/.  8o8.  817. 

Bat  otfaerwife,  the  fame  oaths,  fubfcriptioni)  and  decla- 
rations are  reqnired  to  be  taken  and  made  by  them,  as  by 
odicr  perfons  qualifying  for  eccleiiaftical  offices. 

7*  Dr.  GtMphin  faith,  the  dean  may  be  a  layman;  as  Whether  tt  ■•  a 
was  the  dean  of  Durham,  by  fpecial  hcence  and  difpenfa*  ^^^  ^^^^' 
tioR  from  the  king;  but  that  is  rare  and  a  fpecial  cafe, 
'mnd  is  not  common  and  general,  and  therefore  not  to  be 
brought  as  an  example.    God.  367. 

And  Dr.  Watfon  fays,  although  in  former  time  a  lay- 
man might  have  taken  a  title  to  a  deanry  ;  yet  now  by  the 
ftatute  of  the  1 3  &  14  C.  2.  r.  4.  a  perfon  muft  have 
prieft*s  orders  to  qualify  him  for  the  fame.     Watf*  c.  14. 

But  Dr.  Gibfin  faith  a  deanry  is  a  promotion  merely 
fjpiritual ;  snd  might.never  be  poflefled,  regularly,  by  any 
perfon  but  who  was  of  the  order  of  prieftbood. ,  .This  is 
plaib  from  the  ancient  name  archiprefbytcr,  or  bead  pref- 
bySer  of  the  college  of  prebjrtera,  and  from  the  feveral  rules 
of  the  canon  law;  exprefsly  requiring,  that  none  be  confti* 
toted  arcbiprefbyters,  or  deans,  but  pre(byters  only :  — ns 
KJb9p  in  bis  cbwreb  jfHtU prgfunu  to  ordbin Mti'srclnprijbpir 
mr  deoKf  rnnUfs  tbey  b§  pre/bfUrs  (jt).  Whieh  though  the 
glofs  qualifies,  by  faying,  it  is  fufficiini  if  be  be  fucb  thMt  in 
a  fimt  time  be  may  be  prtmoied  to  that  erdir^  as  being  al- 
ready of  inferior  orders  ;  yet  it  was  never  underftood,  that 
desnries  might  be  held,  as  temporal  promotions,  by  mere 
laymen;  which  is  a  notion  entertained  by fome, aj^ainft  all 
law,  r^fon,  and  antiquity,  upon  an  irregular  inftance  or 
two  fince  the  reformation ;  and  urged,  that  fo  it  would 
fiill  have  been,  had  not  the  lad  adt  of  uniformity  made 
the  order  of  priefthood  a  neceflfary  qualification  of  being 
admitted  to  any  ecclefiaftical  promotion  or  dignity.  That 
it  was  ever  made  a  queftion^  whether  a  deanry  was  a  mere 
temporal  or  fpiritual  promotion,  could  be  owing  to  no- 
thing but  the  inftances  juft  now  referred  to,  and  the  not 
knowing  or  not  confidering  the  original  nature  and  de- 
fign  of  the  office;  in  conformity  to  which,  in  the  cafe  of 
Geedman  and  Turner  in  the  tenth  year  of  queen  Elizabeth 
(Dyer  273.  b.)  where  the  point  in  ifluc  was  the  validity 
of  a  leafe,  the  juftices  unanimoufly  agreed,  that  it  was  a 
fpiritkai  promotion,  and  accordingly  the  legality  or  illega- 
lity of  the  deprivation  of  Goodman  had  been  tried  (with- 
out any  exception  of  either  party  fo  far  as  appears)  iu  the 


{x)  Dift,  60. 
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fpirttoal  courts  $  vi«.  before  the  bilhop,  archbifliopt  and 
delegates  fucceffivelj.     Gihf.  ijif.   {y)  .  ^ 

Peaarftdigoitj*  8.  The  title  of  dean  is  a  title  of  dignity}  which  be- 
longs to  this  flation  as  hairing  tctkfiitftttml  adminijlr^m 
with  juriJdi^itiH  §r  pnUer  annexid^  as  the  civtiiaos  defiiM 
'  a  dignity  in  the  cafe  of  Bf$Bgbt9n  and  Gtyfley^  E.  43 
EL  (2)  and  more  efpecially  as  coming  within  ail  the  three 
qualifications  of  a  dignity  as  laid  down  by  Lindw99d^^»^0 
dignity^  he  fays,  i$  hnwa^  i  •  Fr^ai  tU  admini/lraiiM  tf 
iccUfiafiical  affairs  with  jurtfdl&ion.  2*  From  tbt  nami  ami 
prifgnnci  tooich  ht  bath  in  the  choir  and  chapter.  3,  From 
the  eaflom  §f  the  place.  By  which  ruie^  no  ftattons  in  cbe 
cathedral  church,  nnder  the  degree  of  a  biihop,  are  dig« 
nities  firidly  fpeilcing,  befides  thoiis  of  the  dean  and  arch* 
deacon ;  unlefs  where  jtirifdidion-  is  annexed  to  any  of 
the  reft,  as  in  fome  cafes  it  is  to  prebends  and  othera; 
Giif.  173. 

This  title  of  dignity,  as  annexed  to  deanrirss  may  per« 
haps  beone  reafon  of  what  the  law  books  affirm,  that  if 
lands  be  given  by  licence  to  a  dean  and  cteipter  o(  fncli 
aplace,  or  a  lealS  be  made  by  them,  or  a  writ  be  brought 
agafnft  the  dean ;  foch  grant  ieafe  aWd  ^it  fball  be  gobd^ 
tho*  Che  dean'ts  mentioned  only  by  his  title  of  dignity^  and 
not  by  his  prbper  name.  Gitf.  ij^-  {*) 
Bond  given  to  a  g.  If  a  dean  take  an  obligation  to  him  and  his  fiic* 
^\"**'''*^'-ceffor9,  it  goes  to  his  execotors(  which  holds  true  alfe  aa 

t«  a  bifliop,  parfon,  vicar,  and  the  like.     Gid,  55.  {h) 
Poflcfliooi'of  lo.  The  bifhop,  dran,  and  diapter  (that  is  preben* 

deaoricf.  daries  or  canons),  and  all  other  perfons  belonging  unto^ 

or  having  any  thing  to  do  in  any  cathedral  churches,  at  the 
firfty  and  in  ancient  times,  held  their  poiTeffions  together 
in  grofs ;  but  afterwards  for  the  amding  of  confufion  and 
for  better  order,  and  for  fome  other  fpecial  caufes  known 
to  the  king  and  ftate  of  this  realm,  the  fame  were  after* 


(jr)  Mr.  Hargrare,  in  the  note  above  referred  to,  fays  that 
deans  of  peculiar!  without  core  of  fouls,  may  be»  and  1^- 
queotly  are,  perfons  not  ia  holy  orders.  Co.  Lit.  95.  £d. 
Harg. 

{x)  Cro.  Elix,  663. 

\a)  Co.  Lit.  3*  a.  But  in  pleading  he  mnft  ihew  his  proper 
name.    lb. 

(^)  A  bond  if  a  chattel,  and  regularly  no  chattel  can  jo 
in  fucceffion  in  a  cafeof  a  fole  corpoi'stion,  C».  Lit.  46.  i» 
but  may  by  cnftom,  as  in  the  cafe  of  the  Chamberlain  of  Lon- 
don.   FuhAiood^s  caft^  4  Ktp.  64. 

warda. 


anHj^aptrriGf;  ^5 


wards  by  them  fevered  and  divided ;  and  part  of  ihe  lands 
and  palieffioos  belonging  to  (he  fame  church  were  affigned 
to  th^  bi(lio()  mid  his  fucceflbrs  to  hold  by  themfelvcsy 
and  other  parts  thereof  were  affigned  unto  the  dean  and 
chapter  tp  hold  by  theo;>fevest  of  which  lands  they  have 
ever  fiace  continued  feverally  feised  in  their  feveral  capa- 
cities.     HpghiS^  €.  2. 

Concerning  the  pofleffions  of  deans  and  others  of  lh0 
new  foundation,  it  is  ensued  by  the  34  £/  35  H.  8.  c.  21. 
that  tii  king*$  grant  U  tbi  nnv/ounJatiom  /hould  bi  g9§d ;  ii^l- 
mtbfiandimg  any  mifncital  9f  name^  place^  ^r  dau. 

And  by  the  35  EL  c.  3.  Fvrafmucb  as  divers  d^uhts  havi 
arifsa  twcbUig  ibeJurrnuUrs  tf  niighus  bpufts^  and  tbi  vali* 
diij  fftbi  iriQiisu  rfdians  aid  cbapitrs  madi  by  king  Hen.  8« 
n$tuaib/landifig  tbs  afortfaid  ftatuU\  it  is  ina£itd^  tbat  all 
ifiaiis  •/  nligUus  bttufts  furrendered  to  king  Hen.  8.  /ball  hi 
adjudged  td  bavg  been  lawfully  in  the  pejffjjion  of  the  faid  kit^^ 
netvfitbftattifing  any  defeG  in  the  fur  render  \  and  all  letters 
patmts  modi  by  the  /aid  king^  for  the  ereSiien  foundation  im^ 
€erperaii$n  or  endowment  of  aty  dean  and  chapter^  Jhall  be  rt» 
pa44  taken-  and  adjudged^  to  have  been  good  perfe&  and  #/- 
ftHual  in  the  laiw^  for  all  things  therein  eontained^  acceding 
to  the  trne  intent  and  meaning  of  thefame^  any  thing  matter 
or  canfe  to  the  contrary  thereof  in  any  wife  notwithflanding. 

Many  years  before  this,  in  the  eighth  year  of  the 
queen,  we  find  a  bill  in  the  houfe  of  lords  (for  the  con- 
firmation of  late  ere£led  dcanries  and  prebends)  read  a 
fecond  time  and  committed  ;  but  it  proceeded  no  further. 
Whereupon  great  difturbance  having  been  given  to  the 
deans  and  chapters  of  the  new  foundation,  under  pretence* 
that  the  poflefEons  thereof  were  pafTed  by  letters^  patents 
of  concealment ;  they  did  this  year  unanimoufly  apply 
themfelves  tolhe  lord  treafurer  Burleigh,  for  a  confirm- 
ation of  them  by  parliament :  as  appears  from  a  letter  fent 
b/  them  from  the  convocation  houfe,  bearing  date  Mar. 
16,  1592,  in  which  they  befeech  htm,  that  by  his  ho- 
nourable mediation  and  countenance,  a  remedy  may  at 
this ' parliament  (by  confirmation  of  the  faid  grants)  be 
obtained. 

This  application  produced  the  prefent  a£t,  in  favouf 
of  the  new  foundations ;  notwithftanJing  which,  five 
years  after,  divers  perfons,  labouring  a  diflblution  of  the 
cathedral  church  of  Norwich,  under  the  old  pretence  of 
concealments,  brought  this  matter  to  a  folemn  hearing ; 
and  it  was  declared,  that  if  any  imperfedlion  were  in  the 
tranflation  made  by  king  Hen.  9.  from  prior  and  convent 

G  3  to 


8^  SDeaiui  anD  t^^Lpuxfi. 

to  dean  tnd  chapfer,  this  ad  had  made  it  clear  and  with* 
o«c  qucftioii.  To  whkh  lord  Coke  fubjoins,  that  all 
defiefis  are  remedied  by  this  moft  ezceUeot  ad  of  parlia- 
■leoCy  the  fatal  plea  to  all  coDceahnent  as  to  chofe  pofl^* 
fioos ;  adding,  that  though  the  cafe  under  confideratioii 
did  only  concern  the  chinch  of  Norwich,  it  would  fenre 
as  veil  for  many  other  cathedral  churches.  Gihf.  184. 
3  &#•  76. 

l>na  tovifittbt      j  |.  fl^  Jcan  ought  to  vifit  his  chapter.   G^d.  55. 

^*f^*  And  of  ancient  time,  the  canons  made  their  confeffions 

Co  the  dean  ;  and  Liidwjad  (ijs^  that  the  canons  are  under 
the  dean  as  to  the  cure  of  fouls.     6W.  55.  (c) 

I>eia  mtj  make      la.  The  dean  may  make  a  deputy  or  fub^^an,  to  ezer- 

a  Hfnj*  ^i^  ^^  (piritual  jurifdidion ;  yet  fuch  deputy  cannot  charge 

the  poftffions  of  the  church,  fo  as  to  confirm  leafes,  onleft 
it  be  otherwife  provided  by  the  local  (laLutes.  Gm^.  55. 
ifatf  r.  44.  (0 

RefilcBceof  ti»      13.  Every  dean  iball  be  reCdent  in  his  cathedral  cborch 

^oB*  fbnrfeore  and  ten  day?,  coojundlm  or  divifim,  in  every 

year  at  the  leaii,  and  then  fhall  continue  there  in  preach- 
ing the  word  of  God,  and  keeping  good  hofjpitality,  ex- 
cept he  fhall  be  otherwife  let  with  weighty  and  urgent 
eaufe*  to  be  approved  by  the  biibop,  or  in  any  other  law« 
fill  ibrt  difpenied  with.     C^m.  4a. 

refta*i  ccsfefia.       14.  Ekans  in  cathedral  and  collegiate  churches,  fliall 
'datj.         not  only  preach  there  in  their  own  perfons,  fo  often  as 
they  are  bound  by  law  ftatute  oroinance  or  cufiom,  but 
fhall  Hkewife  preach  in  other  churches  of  the  famediocefe 
where  the?  are  re£denr,  and  efpecially    in  thofe   places 
whence  they  or  their  church  receive  any  yearly  rents  or 
prohts.     And  in  cafe  they  themfelves  befick,  or  lawfully 
abfent,    they  (ball  fubftitute  fuch   licenfed   preachers  to 
fupply  their  turns,  as  by  the  biihop  fhall  be  thought 
to  preach  in  cathedral  churches.      And  if  any 
negfed  or  omit  to  fupply  his  courfe  as  is  aforefaid,  the 
offender  (ball   be  puniHied  by  the  bifhop,  or  by  htm  or 
them  to  whom  th:  jurifdidion  of  that  church  apperuinetb, 
according  to  the  quality  of  the  offence.     Cart.  43. 

15.  by  the  23  H.  8.  r.  11.  The  profits  of  a  deanry 
dtirmg  the  vacation  fhall  go  to  the  fnccefibr,  towards  the 
payn^ent  of  his  fir  ft  fruits. 


(c)  LM.  327. 

(^  N§j  93 .    Palm,  i(6o.     Latcb.  237.    acoi     E^ams  w. 
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II.  Of  Chapters. 

1.  A  chapter  of  a  cathedral  church  confifteth  of  per*  Chapter,  whit. 
fons  eccefiaftical,  canons  and  prebendaries,  whereof  the 

dean  is  chief,  all  fubordinate  to  the  bi(hop  to  whom  they 
arc  as  afliftants  in  matters  relating  to  the  church,  for  the 
better  ordering  and  difpoftng  the  things  thereof,  and  for 
confirmation  of  fuch  leafes  of  the  temporalties  and  offices 
relating  to  the  bi(hoprick,  as  the  bi(hop  from  time  to  timo 
iball  happen  to  make.     God,  58. 

And  they  are  termed  by  the  canonifts  capiiulum,  being 
a  kind  of  Bead^  inftituted  not  only  to  affift  the  bifliop  in 
manner  aforefaid,  but  alio  anciently  to  rule  and  govern  the 
diocefe  in  the  time  of  vacation.     God,  56. 

Of  tbefe  chapters,  fome  are  ancient,  fome  new :  the 
new  arc  tbofe  which  are  founded  or  tranflated  by  king 
Hin.  8.  in  the  places  of  abbats  and  covents,  or  priors 
and  covents,  which  w^re  chapters  whilfl  they  (!ood,  and 
thefe  are  new  chapters  to  old  bifhopricks ;  or  they  are 
thofe  which  are  annexed  unto  the  new  bifhopricks  founded 
by  king  Htn*  8.  and  are  therefore  new  chapters  to  new 
bifliopricks.     i  Infl.  95. 

The  chapter  in  a  collegiate  church  is  more  properly  called 
zc9lUge\  as  at  Weftminfter  and  Windfor,  where  there  is 
no  epifcopal  fee.     Woody  b»  i .  r .  3. 

2.  Therb  may  be  a  chapter  without  any  dean ;  as  the  Chapter  without 
chapter  of  the  collegiate  church  of  South  wel :  and  grants  *  **""• 

by  or  to  them  are  as  efFedlual  as  other  grants  by  dean  and 
ihapter.      IVatf  c.  38.  (#) 

In  the  cathedral  churches  pf  St.  David's  and  LandafF, 
there  never  hath  been  any  dean,  but  the  bi(hop  In  either  is 
head  of  the  chapter;  and  at  the  former  the  chantor,  at  the 
latter  the  archdeacon  preGdes,  in  the  abfcnce  of  the  bifhop 
or  vacancy  of  the  fjce.     y<i^n/.  60. 

3.  One  bifhop  may  poffibly  have  two  chapters,   ^nd  ^"  ^<*"»«  ?'««« 
that  by  union  or  confolidaiion :  and  it  fcemeih  that  if  a  *^**  ****P'"*' 
bifhop  hath  two  chapters,  both  muft  confirm  his  leafes. 
God.sS.  if) 

4^  A  chapter  of  iifelf,  is  not  capable  to  take  by  pur- Ctpadiy  to  tike 
chaft,  or  gift,  without  the  dean,  who  is  the  head  of  it,  or  P""***^"^* 
Tliis  was  agreed  in  Eyrg's  cafe  {Ado.  51.}  •  but  whereas 


(f)  1  Mod.  204.  {/)  Dyer,  282,  ^. 
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Wt$m  atib  chapter jbp« 

in  the  leafe  there  mentioned  (made  by  the  archbifliop  of 
York)  of  a  field  in  Batterfea,  one  article  was^  that  during 
the  vacancy  of  the  archbifhoprick,  the  rent  fhould  be  paid 
^  to  the  chapter  of  York,  as  in  ibiir  $um  proper  right ;  Mp- 
on  a  queftion  raifed,  whether  a  chapter  could  receive  the 
rent,  it  was  agreed  that  they  could;  becaufe  they  are 
perfons  of  which  the  law  takes  notice,  and  to  whom 
therefore  fuch  payment  might  be  made ;  and  tha*  it  fliouM 
appear  afterwards  that  they  could  not  receive  it  im  tbtir 
awn  prapir  rights  that  defed  would  not  binder  tfaSe  pay- 
ment*    Gibf.  174.  {g) 

III.  Oftbefeveral  members  of  the  chapter  in  their foU 
capacity  \  as  canons^  and  prebendaries. 


DtflTeTCoce  be* 
t«cen  prebead 
tnd  pitbeodarj. 


Pfelieadvy 
wheaccibcaiUd 


1.  The  books  do  generally  confound  the  two  words 
prebfnd  and  prebendary :  whereas  the  former  fignifieth  the 
office,  or  the  ftipend  annexed  to  that  office ;  ^nd  the  latter 
figniheth  the  officer,  or  perfon  who  executetb  the  office 
and  enjoyeth  fuch  flipend. 

2.  Lord  Coke  faith,  a  prebendary  was  fo  called  a  prm^ 
'bendcj    from   the  affiftance  he  affbrdeth  to* the  bimops 

whereas  he  had  his  name,  on  the  contrary^  from  the  af« 
fiftance  which  the  church  affbrdeth  him^  in  meat  drink  and 
other  neceflaries.  GO/,  ij^*  (h) 
Pitbcad,what«  3.  A  prebend,  is  an  endowment  in  land,  or  penGon  ia 
money,  given  to  a  cathedral  or  conventual  church  in  prm-^ 
bendum  \  that  is,  for  a  maintenance  of  a  fecular  prieft  or 
regular  canon ;  who  was  a  prebendary,  as  fupported  by 
the  faid  prebend.     Kin.  Par.  Ant.  Gkjf. 

4.  A  canonry  alfo  is  a  name  of  office ;  and  a  canon  ia 
the  officer  in  like  manner  as  a  prebendary ;  and  a  prebend 
is  the  maintenance  or  ftipend  both  of  the  one  and  of  the 
other.    Gibf.  172.  ■ 

5.  Prebendaries  are  diftinguifhed  into  thofe  which  arc 
called  (imple  and  dignicary-  A  ficnple  prebendary  is  fuch 
who  hath  no  cure,  and  who  hath  no  more  but  his  revenue 
for  his  fupport ;  and  a  dignitary  prebendary  hath  always 
a  jurifdidion  annexed,  and  for  this  reafon  he  is  called  % 
dignitary,  and  his  jurifdidion  is  gained  by  prefcriptioa. 
Country  par/,  amp.  136. 


Csaoarjf 


Twokiodtof 
^rcbcndarici. 


{g)  Moon  ji. 


(b)  3  Rep.  75.  b. 


6.  Of 


6.  Of  common  right  the  bi(hop  is  patron  of  all  the'Prebcndanrt 
prebends,  becaafe  the  pofleffioas  were  derived  from  htm«  how  ippotatrt» 
Gmi.  52.  (f) 

And  in  fuch  cafe  he  doth  prefer  to  them  by  collation, 
which  is  the  fame  thing  #ith  inftitution,  faving  that  no 
prefentation  is  made }  liut  if  a  prebend  be  in  the  gift  of  a 
lajiDtn,  the  patron  doth  prefent  to  the  bifhop,  who  doth 
inftitute  in  like  manner  as  to  another  benefice  {i) ;  and 
then  the  dean  and  chapter  do  induA  them,  that  is,  after 
fome  ceremonies,  place  them  in  a  ftall  in  the  cathedral 
church,  to  which  tbey  belong  ;  whereby  they  are  faid  to 
have  a  place  in  the  choir,  ff^atf,  c.  15. 

Id  the  cafe  of  Clarit  againft  the  bi(hop  of  Sarum^  M. 
II  6.  2.  A  mandamus  was  granted  to  admit  the  plain« 
tiff  to  a  canonry  or  prebend  of  Sarum,  and  to  inftitute, 
indofi  and  inveft  him  therein ;  tho*  it  was  ftrongly  op- 
po(cd  on  'the  rule  to  (hew  caufe,  as  turning  the  common 
kw  remedy  by  quare  impedit  into  another  channel,  fiut 
•the  court  faid,  chat  tho'  formerly  mandamus's  were  not 
fe  frequent,  efpecially  where  the  party  had  another  re* 
■ledy  ;  yet  they  being  found  to  be  more  expeditious  and 
leis  expenfive,  had  been  given  into  of  late.  And  as  to 
their  being  another  remedy ;  it  might  be  faid  equally  in 
cafes  where  an  affife  or  an  adtioo  upon  the  cafe  would 
try  the  right,  and  yet  that  was  x^stx  thought  a  ground  to 
deny  a  mandamus  \  fo  that  the  writ  was  ordered,  hut 
never  iflued,  the  parties  agreeing  to  refer  the  difpute* 
Strange^  loS'a.  (/) 

Prebends  are  fome  of  them  donative.  At  Weftmin- 
fler,  the  king  collates  by  patent;  and  by  virtue  thereof, 
the  prebendary  takes  poflTeffion  without  inftitution  or  in« 
dudion.     y^hnf.  55.     ff^at/.  f.  15. 

And  the  king  at  this  day  is  patron  of  moft  of  the  great 
prebends.     John/,  28,  29. 

7«  No  perfon  may  hold  more  than  one  prebend  in  the  Kooc  to  liave^ 
bme  church:  and  this  is  agreeable  to  the  rule  of  the  an*  ^'^S!^^^ 
oxxix  canon  law.     Gih].  174.  (m) 


(*)  3  ^ef*  7j.  h.     3  Bae,  Ah.  yj(i. 

(i)   J  Andtrj.  241.     ^ali  v.  Bp.  rf  Cp'ymifj. 

(/)  This  cafe  has  been  denied  to  be  la«v.  t  T»  Rep.  401. 
See  on  this  fobjedt,  Curate0,  4  &  10.  and  ^tiiMOtm,  14 
ia  the  ootea . 

(ji)  CUm.  3.  a.  6.    X.  3.  8.  9. 

So 


90  tDtmsf  mh  c|)apter0. 

So  if  a  prebendary  acceptetb  of  a  deanry^  his  prebend 
is  void  by  ccfBon;  fo  if  he  is  made  a  bifisp^  the  king  pre* 
fents"  to  his  prebend.     Nelf.  Preb. 

But  the  acceptance  of  a  de^ry  muft  be  underfiobd  (o 
be  in  the  fame  church :  therefo^  ii  Ed.  3*  the  bifhop  of 
Durham  having  prefented  a  clerk  to  a  prebend  of  the 
church  of  St.  Andrew,  and  afterwards  the  fame  peribo 
being  prefented  to  a  deanry  in  that  cliurch^  it  was  held 
that  the  king  (hould  recover  the  prefentation  to  this  pre* 
bendy  becaufe  one  and  the  fame  perfon  cannot  poflefs  two 
prebends  in  one  and  the  fame  church  (ii)j  but  then  it  muft 
be  underftood  of  a  prebendary  who  is  a  com  pleat  mem* 
ber  of  the  chapter,  th^t  is,  one  who  hath  a  place  in  the 
choir  and  a  vote  in  the  chapter ;  for  an  archdeacon  majf^ 
be  either  a  dean  or  prebend  of  that  church  where  he  is 
archdeacon,  becaufe  as  fuch  he  hath  no  vote  in  the  chap^ 
tcr.  Nilf.  Preb. 
Whether  t  pre  g.  Formerly,  a  layman  (Dr.  Waifon  f^ys)  might  have, 
.beiMiif  tUy-fee.  ^^^^^  ^  jj^j^  ^^  ^  prebend  (a)  ;  but  now  by  the  aft  of  uni-' 

formity  of  the  13  CsT  14  C.  2.  c.  4.  no  perfon  is  capable  of 
being  admitted  to  anv  ecclefiaftical  promotion,  who  is  noc 
in  prie(l*s  orders.     Watf.  c.  14. 

Sepantcpoiicr.      9.  The  poflcffions  of  the  dean  and  chapter  are  for  the. 

^^"^  moft  part  divided  i  the  dean  having  one  part  alone  in  right 

of  his  deanry,  and  each  particular  prebendary  a  certain 
part  in  right  of  their  prebends ;  the  refidue  the  dean  and 
chapter  have  alike  ;  and  each  of  theqi  is  to  this  purpofq. 
incorporate  by  himfelf.     God,  52.  {p) 

For  a  prebendary,  who  hath  a  di(lin£l  eftate,  and  hath 
alfo  a  vote  in  the  chapter,  is  a  corporation  fole  in  refpeA 
of  the  one,  and  at  the  fame  time  is  a  member  of  a  corpo^. 
ration  aggregate  in  refpefi  of  the  other.     Jobnf.  6i« 

Qnre  impedic        10.  If  the  cathedral  church  be  in  one  coanty,  and  the 

u>  be  iMooght  10  ^^y.pj  (body,  or  eftate)  of  the  prebend  be  in  another  coun- 

the  county  where       '^     ^        /      r  •  j-    /i/  n  u     i_  x.     ■       x. 

the  cathedrti  it.  <y  i  ^  wnt  of  quare  impedit  (hall  be  brought  m  the  county 

ef  the  cathedral,  where  the  office,  or  the  foundation  pJF. 

the  right  to  the  corps  is,  and  not  in  that  where  the  torpid 

lies,     Gibf.  174.  (f) 

How  to  be  1 1 .  By  the  yearly  land-tax  afts  — —  Wbirtai  tbg  nnts 

Lftlwx!*         ^'^^  rtuenuis  belonging  to  tbt  rtftdintiaries  of  thi  catbtdral 


(n)  Pj.  273.  a.  Ed.  Fail. 

{0)  So  ruled  in  Bland  v«  Maddox,  Cro,  Eliz.  79. 

(f)  F.  N.  B»  J95.  (f)  Dj.  J94.  a. 

cburcbes 


fhtitebes  or*  ebargeablt  to  tht  land  tM^  and  in  fime  cafes  ihi 
§Vfrflms  rfx  the  fald  nnti  and  rtvenuis^  above  fuch  tax  repairs 
and  9tber  cbargesy  is  to  go  in  Jhares  for  the  maintenance  oftbi 
faid  refidentiarieSj  wbieb /bares  are  dindnijhed  by  the  faid  land 
tax ;  im  fuch  cafes  the  faid  rejidentiaries  fhall  not  be- further  ^ 
tbargidbli  as  mjcjing  cffices  of  profit  out  of  the  faid  rents  and 
rtventtes. 

12.  It  doth  not  appear  that  canons  or  prebendaries  havePrebcad  &  Tim* 
core  of  fouls  in  any  refped;  they  are  indeed  for  the  moft^*'^ 

part  inftituted,  but  not  to  the  cure  of  fouls.     Johnf  86. 

So  that  a  prebend  and  a  parochial  benefice  are  not  in- 
compatible ;  but  both  may  be  holden  together,  without  any 
difpenfation.     Johnf  91.  (r) 

And  for  the  fame  reafon>  be  who  takes  a  title  to  a 
prebend,  is  not  thereby  obliged  by  the  13  EL  c,  I2.  to 
fabfcribe  or  read  the  thirty-nine  articles;  but  othcrwifc, 
be  auft  take  the  fame  oaths,  and  make  and  fubfcribe  the 
fame  declarations,  as  other  perfons  qualifying  for  eccle(iaf« 
tical  offices* 

13.  No  prebendaries  nor  canons  in  cathedral  or  colle- itefideoce. 
giace  churches,  having  one  or  more  benefices  with  cure 

(and  not  being  refidentiaries  in  the  fame  cathedral  or  col- 
legiate churches),  (hall  under  colour  of  their  faid  pre- 
bends, abfent  themfelves  from  their  benefices  with  cure, 
above  the  fpace  of  one  month  in  the  year;  unlefs  it  be 
for  fome  urgent  caufe,  and  certain  time,  to  be  allowed 
by  the  bifliop.  And  fuch  of  the  faid  canons  and  preben- 
daries, as  by  the  ordinances  of  the  cathedral  or  collegiate 
cburches  do  (land  bound  to  be  refident  in  the  fame,  (ball 
fo  among  themfelves  fort  and  proportion  the  times  of  the 
yc^r,  as  that  fome  of  them  always  (hall  be  perfonally  re- 
fident there;  and  all  fuch  refidentiaries  (hall,  after  the 
days  of  their  refidency  appointed  by  their  local  (latutes 
or  cuftoms  expired,  prefently  repair  to  their  benefices,  or 
fome  one  of  them,  or  to  fome  other  charge  where  the 
kw  requireth  their  presence,  there  to  difcharge  their  du* 
ties  according  to  the  laws  in  that  cafe  provided.  And  the 
UQiop  of  the  diocefe  (hall  fee  the  fame  to  be  duly  performed 
aod  put  in  execution.     Can.  44. 

14.  Prebendaries  and   canons   in  every  cathedral    and  Pieaching. 
collegiate   church,  (hall   not  only  preach  there    in   their  ^ 
o^irn  perfons,  fo  often  as  they  are  bound  by  law  (latute 


(r)  A  prebend  is  excepted  from  the  operation  of  the  flat. 
31  H.  S.  <•  13.  agaiolt  pluralities^  by  the  provifo  of  §  31. 

ordinance 


9s  9tmii  ant^  tH^tt^tttg* 

ordnance  or  cuftoro,  bv€  (ball  likewife  preach  in  cAher 
churcbea  of  the  fame  diocefe  where  they  are  refident,  and 
cfpecially  in  thofe  places  where  they  or  their  church  re^ 
ceive  any  yearly  rents  br  profits.  And  in  csfe  they  them- 
felves  be  fick,  or  lawfully  abfent)  they  Ihall  fubftitute 
fuch  licenfed  preachers  to  Aipply  their  turns,  as  by  the 
bifhop  (hall  be  thought  meet  to  preach  in  the  cathedral 
churches*  And  if  any  other  wife  negleft  or'omit  toliip* 
ply  his  courfe,  as  is  aforefaid,  the  oiFender  (hall  be  puniibed 
by  the  bilhop,  or  by  him  or  them  to  whom  the  jurUdic* 
tion  of  that  church  appertaineth,  according  to  the  quality 
of  the  offence*  Can,  43. 
Prafiuofaprt.  15.  Dr.  Godolphin  faith,  that  after  the  death  of  a  pra- 
bcad»dBrijigtbc{)cndary,   the  dean  and  chapter  (hall  have  the  prc2Str« 

But  by  the  fiatute  of  the  28  H.  8.  e.  ii.  the  profits  of 
a  prebend,  during  the*  vacation,  (h^U  go  to  the  fucceflbr : 
towards  the  payment  of  his  firft  fruits. 

In  order  to  reconcile  which,  perhaps  the'  diftinfiion 
may  be  this :  that  the  ifiues  of  thofe  pofleiBons  which  he 
hath  in  common  with  the  reft  of  the  chapter,  (hall  after 
hit  death  be  divided  amongft  the  furviving  members  of 
the  chapter ;  but  the  profits  of  thofe  po(&ffions  which  he 
^  hath  in  his  feparate  capacity,  as  a  fole  corpcration  of  hin* 

felf,  (ball  be  and  inure  to  nts  fucceflbr. 
Dilapiaitioaf.  16.  A  prebendary  leaving  a  boufe,  by  death  or  ceffioe, 
out  of  repair  \  he  or  his  executors  (hall  be  liable  to  a 
fuit  of  dilapidation,  tho'  it  was  not  annexed  to  the  pre- 
bendal  ftall.  This  was  declared  in  the  court  of  kii^s 
bench,  T.  35  C  a.  in  the  cafe  of  Dr.  Sands  agaioft  urn 
executors  of  his  predeceiTor,  the  refidentiary  prebendary  ia 
the  church  of  IViUi^  where  the  bi(hop  at)points  to  each 
prebendary  what  houfe  he  thinks  fiu  For  altho'  the 
houfe  is  not  parcel  of  any  particular  prebend,  it  maft 
be  aSgned  to  ibme  particular  prebend,  and  when  it  is 
fo  afljgned  it  is  part  of  the  prebend,  and  (hall  be  liable 
to  a  fuit  for  dilapidations.  Wherefore  in  this  cafe  the 
court  cefufed  to  grant  a  prohibition.  Gibf.  174*  Skkm 
111.  (r) 

IV.  <y 


(/)  Id  a  late  cjife  from  the  church  ofElj,  it  wu  dedded 
that  an  adion  00  the  cafe  lor  dilapidations  of  a  prebendal 
houfe,  may  be  maintaiaed  at  common  law  by  a  (ucceediog 
prebendary  agaioft  kii  predccei^or  who  had  rcfigned«    But  aa 

it 
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IV.  0/  dean  and  chaffer  as  mie  botfy  sggregaie^ 

i.  Dean  and  chapter  is  a  body  corporife  ipiritual,  con-  Dean  andchap. 
liRiiig  of  many  able  peHbna  in  iavi^,  naihdy,  the  dean  who  ^*'*  ^^^ 
is  chief,  anid  his  prebendaries  ;  and  they  together  make  the 
corporation. .   Gcd.  5 1  • 

2.  Tlcy  were  originally  felefled  by  the  biihop  from  How  uicorpo* 
anongft  his  clergys  ascounfel  and  affiflants  to  him;   but'*'^ 

tbcy   derive  their  corporate  capacity  from   the  crown. 
GMC52. 

3.  By  degrees  the  dependence  of  the  dean  and  chapter  Their  dtpn- 
00  the  bifliop,  and  their  relation  to  him,  grew  lefs  >^<i  f?!i?  ^ '''* 
lefs;  fill  at  laft  the  bi(bop  hath  little  more  left  to  him       '* 
than  the  power  of  vifiting  them,  and  that  very  much  li- 
mited :  and  he  is  now  fcarcely  allowed  to  nominate  half 

of  thofe  to  their  prebends,  who  all  were  originally  of  bis 
family.    T^V- 54*     2  RaU^s  Mr.  229. 

Neverthclefs,  the  dean  and  chapter  may  not  alter  the 
ancient  and  approved  ufages  of  their  church,  without  con- 
fenf  of  the  bifhop ;  and  if  they  do,  fuch  innovations  art 
declared  void  by  the  canon  law.     Gib/.  174. 

4«  In  the  Saxon  times,  there  was  no  delegation  of  theTh<i'J«n^ic« 
bilhop's  jurifdidlfon,  to  the  feveral  officers  of  the  bifliop's  ^*' 
courts ;  for  the  bifliops  did  fit  in  pecfon  in  the  county 
courts,  and  there  heard  ecclefiaftical  caufes.     i  StsiL  Eccl. 

But  now  the  exercife  of  the  bifliop's  power  is  fome- 
times  reftrained  by  ancient  compofitions ;  as  is  fecn  in  the 
two  ancient  ecclefiaftical  bodies  of  St.  Paul's  and  Litch« 
field.  And  where  the  compofitions  are  extant,  both  par- 
tics  are  equally  bound  to  obferve  the  conditions  and  limi- 
tations thereof.  By  the  remiflhefs  and  abfence  of  the  bifliops 
of  Litchfield  from  their  fee,  in  going  to  Chefter,  and  then 
to  Coventry,  the  deans  had  great  power  lodged  in  them, 
as  to  ecclefiaftical  jurifdiAion  there ;  and  after  long  con- 
tefts,  the  matter  came  to  a  compofition  in  the  year  1428; 


it  appeared  by  the  ftatnte,  that  the  receiver  of  the  chapt^ 
oaght  to  require  the  prebendaries  to  repair  their  hoafes,  far- 
aiftiog  the  necefiary  materials  from  (he  funds  of  the  church, 
aad  he  had  aegleAed  to  do  this,  the  plaintiff  recovered  from  his 
predeceflbr  only  the  expenceof  workmanihip,  the  court  being 
cf  opioioD  that  the  materials  ouf^ht  to  be  furnifhed  him  by  the 
ckaich.    Rad<lig  r.  Dtylj^  a  T.  Ref^  630. 
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by  which,  the  bilhops  were  to  vifit  them  but  once  in  (e« 
ven  years,  and  the  chapter .  bad  jurifdidion  over  ibeir 
own  peculiars.  So  in  the  church  of  Sardm,  the  dean 
bath  very  large  jurifdidioo;  which,  makes  it  probable  to 
bave  beffn  tery  ancient ;  but  upon  conteft  it  was  fettled 
by  compolitipn  between  the  bi(hop,  dean,  and  chapter  in 
the  year  1391.  And  where  there  are  no  compofitions,  it 
depends  upon  cuftom,  which  limits  the  exercife,  a|tho* 
it  cannot  deprive  the  biihop  of  bis  diocefan  right,  i  StiiL 
£a/.  ^i^  241,  242. 

And  befidcs  that  authority  which  deans  and  chafilen 
bjive  within  their  own  bodies,  they  l)avc  fometimes  an  ec- 
clefiaflicai  jurifdidion  in  feveral  neighbouring  parifliesy 
and  deanrics;  and  this  eccIeiiaOical  jurifdi£lion  is  exe- 
cuted by  their  officials.  And  they  have  alfo  temporal 
jurifdidion  in  feveral  manors  belonging  to  them,  at  well 
as  bidops,  where  their  flewards  keep  courts,     yobn/m  56. 

H^osdj  b.  I,  c,  2* 

Mtk?vig  cf       ..   j.  A  ftatute  made  by  dean  and  chapter  to  bind  their 

lUiMtei.  fuccefibrs,  and  not  themfelves,  is  void,  and  fo  declared  by 

the  canon  law;  fbrafmuch  as  it  is  not  equitable  that  a  mao 
fhould  lay  that  burden  upon  another,  which  be  will  not 
bear  himfelf. 

Grtntttnidcto  6.  It  feemeth  that  at  the  common  law,  by  the  ffifc  or 
grant  of  lands  to  the  dean  and  chapter,  as  a  corporation 
aggregate,  the  inheritance  or  fee  Ample  may  pafs  to  theA 
without  the  word  fuccej/ors ;  becaufe  in  conftrufiion  of 
law,  fuch  body*  politick  is  faid  never  to  die.     Ged.  58* 

How  far  they         j^  The  dean  and  chapter  of  common  right  arc  guar- 

thcrp!litu*«afi«.^^*"^  ^^  *^'^  fpiritualtics  of  the  biflioprick  during  the  va- 
'cation,  alcho'  the  archbifhop  now  ufually  hath  that  right 
by  prefcription  or  compofition:  but  when  the  archbilb^* 
rick  is  vacant,  the  dean  and  chapter  of  the  archiepifcopal 
fee  are  guardians  of  the  fpiritualties  throughout  the  pro- 
vince.    God.  55. 

Prerentation  of       8.  Dr.  Watfon  fays,  if  a  corporation  do  prefent  their 

own**bo?*'*to  a   ^*^^»  ^*  *^  '^^  ^^^^  ^^^  chapter  do  prefent  the  dean  to  a  " 
bcocSce.  benefice,  it  is  void;  but  if  they  prefent  one  of  their  pre- 

bendaries, it  is  good,     ff^atf,  c.  20. 
Whether  Che     .    g,  I'he  furreodcr  of  the  lands  and  pofTcfiions  of  a  dean 
tbeTHlndt'dcth  *"^  chapter,  doth  not  diffolve  the  corporation.     This  was  . 
difToUe  the  Cur-  declared  in  the  cafe  of  the  dean  and  chapter  of  Normth^ 
por^tiou.  who    having  conveyed  their  lands  to  king  Edward  the 

fixth,  and  being  incorporated  anew,  and  their  lands  te^ 
granted,  made  a  leafe  by  their  old  name ;  and  it  was  ad- 
judged to  be  a  good  Icafe,  becaufe  notwithAanding  the 

faid 


faU xonveyance  of  the  lands,  the  old  corporation  of  king 
Hcpry  the  eighth  remained.  The  reafon  of  which  was, 
that  the  two  principal  ends,  for  which  deans  and  chapters 
were  ioftituted  (the  firft  to  advife  the  bilhopln  fpirituahies, 
the  fecond  to  reftrain  bim  in  temporalties)  might  well  be 
anfwered  by  them,  though  they  had  no  temporal  poiTeffions. 

G/V.  173,4.     3^0.7-3. 

In  like  manner,  if  the  corps  of  a  prebend  is  a  manor, 
and  no  more,  if  the  manor  is  recovered  from  him  by  title 
l>araaiount,  notwithftanding  fuch  recovery  the  perfon  re- 
vuina  a  prebendary  of  the  church,  becaufe  he  hath  a  fiall 
in  the  choir,  »nd  a  voice  in  the  chapter.     3  CI9.  75. 

iO«  There  have  been  mariy  difputes  concerning  the  ^""""^  ***•?" 
deans  and  chapters  of  the  new  foundation;  which  aUho'J^J.Jj^"**' 
agitated  fometimes  in  the  courts  at  Weftminflcr,  do  nt>t 
■  appear  as  yet  to  have  received  a  full  and  final  determina- 
tioo,  particularly  with  regard  to  the  validity  of  their  local 
ftatutesj  and  then  (fuppofing  their  validity),  with  regard 
alio  to  the  conftrudion  of  thofe  ftatutes  themfelve^  in  di- 
vers inftance84 

In  order  jto  obtain  a  diftind  knowledge  whereof,  it  will 
beneccflary  to  inveftigate  the  hiftoryof  this  matter,  through^ 
out  the  following  periods  of  time ;  namely,  from  the  firfl: 
eredion  of  the  faid  deanries  and  chapters,  in  purfuance  of 
the  aA  of  the  31  H.  8.  to  the  firft  year  of  the  reign  (>f 
queen  Mary ;  from  the  firft  year  of  queen  Mary,  to  the 
firft  year  of  queen  Elizabeth  ;  from  the  firft  year  of  queen 
Elizabeth  to  the  fixth  year  of  queen  Anne,  and  from  the 
fixth  year  of  queen  Anne,  to  the  prefent  time. 

(1)  By  the  31  H.  8.  c.  9.  power  of  foundation  and 
erection  is  given  to  the  king  as  foUowcth  :  Forafmuch  as 
it  iV  nt/  unknown^  thejlothful  and  ungodly  life  which  hath  ban 
ufid  among  all  thofe  forts  which  have  borne  the  name  of  religions 
folif  and  to  the  intent  that  from  henceforth  many  of  thetn  might 
he  turned  to  better  i(/i,  as  hereafter  jhallfollfnuy  whereby  God^s 
word  might  be  the  better  fet  forth ^  children  brought  up  in  learn- 
ings clerks  nourijbed  in  the  univcrjitiesj  oldfervants  decayed  to 
bavi  livings^  aims  houfes  of  poor  folk  to  be  fuftaimd  in^  ren- 
ders  of  greek  hebrew  and  latin  to  have  good  jiipend^  daily  alms 
to  be  minifiredf  mending  of  hixhways^  exhibition  for  miniflers 
of  the  churchy  it  is  thought  therefore  unto  the  king^s  hi^hncfs 
mtfi  exptdient  and  neceffary^  that  more  hijhipricks,  collegia  I 
and  cathedral  churches  Jhall  be  eJiaU/hed  in/lead  of  theje  afore^ 
faid  religious  bmftSy  within  the  foundation  whereof  thefe  other 
titUe  aforo  rehearfedfl?aU  be  ejiabliflyed :  it  /j  therefore  ena^fed^ 
that  the  king  Jhall  have  power  to  declare  and  nominate  by  his  let- 
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firs  patiHis^  tr  stbir  wriiings  t§  h  madi  under  bis  grest  feaU 
fu(b  numiir  ofUJbifft^  futb  nmmhtr  oftiuei  (fees  f or  bifl)§ps)^ 
ioibidral  iburcbts  and  di9Cifes<t  by  miUs  and  b^unds^  ftr  tbt 
giXtrci/i  end  mimjltati$n  cf  tbeir  epifc9pal  offtas  and  admin* f' 
traiim^  asfiaUappiriaini  and  is  indiW  thim  witbfmcb  p§f- 
jtffians  afiir  fitch  manmrfirm  and  ipndiiifn^  as  t§  bimJhmKbi 
tbougbt  necijfary  and  ccnvinient ;  and  atjh  fiftU  bavi  fvwir  i§ 
maki  and  Avifi  tranflaiiansj  sfdinances^  ruies  and  fiaisgtis^ 
emceming  tbem  all  and  iwry  sf  ibsm^  and  furtbgr  f$  di  tntry 
atber  thing  which  bijhall  think  rtqutfitiftr  the  gnd  perfeffian 
and  accsmpliftmtnt  §f  his  faid  maft  godly  and  graci§us  ptt^" 
f$fis  t99ichiltg  ihipnndJfiSj  or  any  otbif  ebaritabli  or  godfy 
diids  to  be  devi/ed  by  him  ioneerniMg  the  fdmt\  and  thai  all 
Jmeh  tranfittions^  mminatisns  of  yi/bops^  cities^  fees^  and  H* 
mtations  of  dioeifis  for  biJbopSj  ere^ionsy  eftabtijhments^  fsmm'- 
dations^  ordinancesj  fiatutes^  rules^  and  ail  other  things  which 
/ball  be  divifed  and  exprejftd  by  bis  fundry  and  Teveral  letters 
patents,  or  other  writings  under  bis  great  feal,  touching  tbi 
fremJIis^  §r  any  of  ibcmj  or  any  ctrcumftances  or  dependcncits 
thereof^  ncce/Tary  and  requiftte  for  the  perfeQion  of  tbt  premiffis^ 
fiall  be  as  ejfe&ual  to  ail  intents  and  pnrpsfosy  as  if  dine  by  the 
etuthority  of  parliament. 

In  purfuance  of  this  power,  the  king  did  ercA  cHtf  fere* 
ral  fees,  deanries,  and  churches  before  mentioned;  and  hi 
the  charters  of  their  foondatiofi,  wiih  refpeA  to  the  itial- 
ters  before  us,  did  ordain  as  followeth :  Rex  omnibus  ad 
quosj  ^c,  fohtttm.  Cum  nuptr  cenobiym  quodtlsm  feu  domus 
regnlarium  canonicorum^  qusdy  dum  extitit^  prisratus^  feU  d§^ 
mus  cansnicorum  regularinm  beatit  Mame  virglnis  Carliolanfis 
vulgo  vecabaturj  atque  omnia  et  Jingula  ejus  manorial  dominia^ 
tneffitagia^  terras^  tenenuntay  beenditamenta^^  dotationes  et 
poff^ines  certis  dt  caufis  fpedalibus  et  urgentibus  per  Lancelot 
turn  ipfius  nuper  cenobii  five  dcmut  canonicnum  rogularium 
priorem  et  ejujdem  hci  canvtntumy  nobis  et  heeredibus  noflris 
imperpitunm  jam  data  fuerunt  et  concejfa^  front  per  ipjbrum 
prioris  et  conventus  cartam  figil'o  juo  communi  ftve  conventtu 
figillatamn  et  in  cance/iaria  noftra  trrotulatam  manifefte  liqmet : 
■■  Ncs  -—  qvandam  ecclefiam  cathedralemy  de  uno  dt* 

cano  prejbyteroy  et  quatuor  prejbyteris  prahendariis  ibidem^ 
omnipotenti  Deo  omnino  et  imperpetuitmfervituris  crwariy  origi, 
fundari  et  flabtliri  decrevimtts ;  //  eandem  ecclefiam  cathedra^ 
Um^  de  uno  decano  preflfytero^  et  quatuor  prebendariis  pre/byferis^ 
cum  aHis  minifiris  ad  divinum  cultum  necejfariis^  tenor e  pr^e^ 
fentiumy  realtter  et  ad  plenum  creamus^  erigimusy  i^c,  ■ 
Folumui  etiam  et  ordinamusy  quod  preedi&i  decanus  et  quatuor 
^ibindarii^  fe  gerent,  exhrbebunt,  et  occupabunt,  juxta 

et 


ct  Cectindunn  ordinationes,  regulas,  ^t  fiatutaeis  per  ilos  id 
quadam.  Imdentura  in  poiierum  ficnda,  fpecificandas 
ci  declaranda. — Ei  quod pntfati dica\us  et  pribindarii  eccUjia 
tdhtiralii  pradiHa  ei  Juccefforts  fui  fint^  et  imperpetuutn 
ithMi^  capitulum  iptfiopatui  drUolenfiSy  fitque  idem  capitulum 
R9tfri9  nunc  CarlLUnJi  ipijcQpo\  et  fuuijjotibm  JuU  epijcopii 
Carli^iettjibus  pfrpetuis  juturu  temporihus  annexum,  incotep$m 
ratmm^  et  unit  urn,-  ■■  Volumui  etiam^  et'ptr  prafentes  eon^ 
iedimuSy  pra/ato  decana  \t  tapi:ulo  dcla  ecclifia  cathedralit 
fan&m  et  indi-vldua  Trinitatis  CarlkUfiJis^  it  lyccefforibmfuis^ 
fjM^decanus  ecclcfis  cathedr;ilis  illtus  pro  tempore  exift-' 
ens,  omnes  et  (ingulos  ejufdtm  ccclefis  cathedralis  inferi« 
ores  officiarios  ec  miniftros,  ac  aiias  prsedidlae  ccclefiai 
cathedralis  fan6)ae  cc  individuse  Trinitatis  Carllolenfis 
quafcuoque  perfona«,  prout  calvs  feu  caufa  exiget,  faciet^ 
conftituet,  admittet,  et  acceptabit,  de  tempore  in  tempus 
imperpetuum  ;  et  tos  et  eorum  quemlibct  fie  admiflfos,  vcl 
tdmifltim,  ob  caufam  legitimam,  corrigirc,  deponere,  et 
ctiacD  ab  eadem  ecclefia  cathedral!  amovere  ec  expellere 
poffit  et  valeat.  Saivis  ncbis^  htgredibui  et  jucajforibus  nojirisj 
tituU^  jure^  et  au^oritatey  dicanum^  prebendariot^  et  omnes 
panptreSf  €x  iibtralitate  n^Jira  ibidem  v'rjentei^  de  tempore  in 
iewepus  nsminandi^  ajpgnandi  et  praficiendi,  qualitercunque  et 
fii$tiefcimque  icclejia  cathedralis  pradi^a  decano^  prebendjriis 
vel  pauperibtts  pradidfis,  vel  arum  aiiqu^^  per  mirtemy  vel 
aliter  vacare  contigerit»  ■  Tejie  rej^/t^  i!fc* 

Note,  all  the  other  foundation  charters  are  of  the  like 
form  ;  but  that  of  Carlifle  in  particular  is  here  recited^ 
bccaufe  upon  this  charter  did  arii'e  the  contc(b  which  oc« 
cafioned  the  zSt  of  the  6  Ann.  r.  21.  (hereafter  following) 
to  be  made. 

In  the  mean  time,  what  is  to  be  obferved  at  prefent  is^ 
that  by  the  above  recited  ad  of  the  31  H  8.  the  ordi- 
nances, rules,  and  ftatutcs  to  be  siven  by  the  king  to  the 
new  foundations,  were  to  be  under  the  great  Je^il-,  and 
by  the  above  recited  charter  of  foundation  they  were  alfo 
to  be  fpecified  in  a  certain  indenture  by  the  king  then  afcer 
to  be  made. 

Now  the  king  did,  by  his  commlfiioners  appointed  for 
that  purpofe,  inititute  ordinances,  rules,  and  iUtuCf^  for 
the  faid  new  foundations ;  which  were  delivered  to  them 
figned  by  the  faid  commiinoners,  but  not  under  the  great 
feal^  nor  indented.  And  it  is  recited  in  the  coraimifTion  af« 
terwards  ilFued  by  king  Philip  and  queen  Mary  for  reviling 
the  (aid  ftatutes,  that  they  were  only  given  to  the  (cverai 
Churchei  by  way  of  trial  or  probation,  as  being  intended 
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afterwards  to  be  pevfeSted  and  delifered  b  form  under  Ch« 
greac  feal  and  indented,  if  the  fame  had  not  been  prevented 
bj  the  king's  death. 

And  there  fcemeth  to  be  Tome  foundation  for  this  fur* 
mife ;  for  the  ftatut^s  do  not  conclude  in  the  ufual  fbrm 
of  letters  patents  under  the  great  feal,  but  end  with  the 
fiibfcciption  of  the  commiffioners  ;  and  in  fa£t  tome  of  the 
fiatutes  were  not  given  until  a  little  before  the  kiag't 
death }  as  particularly  the  fiatutes  of  the  church  of  Car-^ 
l;fle»  which  bear  date  the  fixth  day  of  June  in  the  thirty- 
fisventh  year  of  his  reign,  when  the  Icing  was  very  infirait 
and  he  died  in  the  January  following. 

(a)  But,  whatever  might  be  the  cade,  upon  this  foon* 
datlon  only  did  thefe  fiatutes  fubfift,  at  the  end  of  the 
teign  of  king  Henry  the  eighth,  and  during  the  reigo  of 
king  Ed  ward  the  fixth . 

In  the  beginning  of  the  next  reign,  by  the  aA  of  the 

I  M^.  fejj\  3-  c.  9.  it  is  enaded  as  followeth :  Whifittt 

thi  latg  ngbli  prince  9ffam§us  numoryj  king  Henry  tht  iigbtk^ 

father  knt9  our  moft  gracieus  feivereign  lady  the  pieettj  eun^g/t 

§iber  his  godly  a^s  and  doing Sf  eBd  ereQ  make  andefiakijb  di^ 

vers  andjiindry  cburthes  as  well  cathedral  as  eollegiaiefmdeso* 

diwed  every  of  the  fame  with  divers  manors^  landt^  tenemeseh^ 

and  peffe£ions<,fr  the  mainienance  af  the  deans^  prependarin^ 

animnijUrs  within  the  feme j  and  for  other  charitable  a^s  to  ho 

done  by  the  fame  deans,  prebendaries^  and  mini/lers ;  andalfodid 

incorporate  the  fame  deansy  prebendaries^  and  mini/iers,  and  made 

them  bodies  politic k  in  perpetual  fucuffiom^  according  to  the  lawo 

of  this  realm  ^England  ;  and  whereas  alfo  thefaid  tateJHng^ 

for  the  better  maintenance  and  prefervation  of  the  f aid  cbsircbes 

in  a  godly  unity  and  good  order  and  governance^  gramiidmnU 

the  fever  al  corporations  and  bodies  corporate  of  every  of  the  fetid 

churches  J  that  they  fhiuld  be  ruled  and  governed  J  or  ever  jc* 

cording  to  certain  ordinances  rules  and  flatuteSy  to  bo  fpecified 

in  certain  indentures  t^en  oficr  to  be  made  by  his  highnefs^  ernd 

to  te  delivered  and  declared  to  every  of  the  bodies  corporate  of 

thefaid  churches^  as  by  the  fever  al  ereQiais  and foundationo  of 

thefaid  churches  more  plainly  it  doth  and  may  appear  :  Jheco 

jiflAchfaia  ere£fipns  and  foundations  y  the  faid  late  king  didmufe 

to  be  delivered  to  every  of  the  faid  churches^  by  certain  eomnitf 

fiofters  by  his  highnefs  appointed,  divers  and  fusidryftatutes  and 

erdinanceSy  made  and  declared  by  the  fame  cammtffioners,  for 

the  order  rule  and  governance  of  thefaid  feveral  cbmrcbos  ased 

of  the  deans  preberidaries  and  minijlers  of  the  fame ;  which  faid 

'atutes  and  ordinances  were  made  by  the  faid  cosnmiffionersy  emd 

levered  to  every  of  the  faid  corporations  of  the  faid  feveral 

churches 
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elmrihes  in  writingj  but  mt  indented  acttrding  to  the  form  if 
tie  find  fiundatitm  and  in^imsi  ky  nnfin  whtruf^  the /aid 
cbmrcbit  and  thifeveral  deans  prgbindaries  and  minijitrt  oftbi 
fami^  havi  no/latutes  §r  irdsnanas  df  any  /ora  or  authtrity^ 
wbtreby  tbiyjialibi  ruUd  and  gt/verned^  and  therefort  remain 
ssyH  n§i  fully  iJhbHJbid  infucbfort^  as  the  godly  intent  eftbi 
Jaid  late  king  was  ;  to  the  great  imperfeSlim  of  the  churches^ 
and  the  hindrance  efGois  fervice^  and  good  order  andgovem- 
mint  to  be  bad  and  continued  amongjl  the  minifters  of  the  fame  : 
and  forfamuch  as  the  authority  ^f  making  the  f aid JIatutes  ordi» 
names  and  orders  was  referved  only  to  the  faid  kin^^  and  no 
mention  made  of  any  like  authority  to  be  referved  nut  7  bis  heirs 
andfucaffirs^  the  fame  orders  andflatuies  cannot  now  be  made 
and  provided  witbiut  atitbority  of  parliament'^  It  is  therefore 
enmaed^  that  the  queen  Jhasl^  during  her  natural  life^  have 
power  to  make  and  prefcrihe  to  every  of  the  faid  churches  and 
the  dearn  prebendaries  and  minijiers  of  the  fame  ^  and  to  their 
fiiceffors^fuchflatutes  ordinances  and  orders^  for  the  good  go  •^ 
vernment  rule  and  order  of  every  of  the  fame  churches  deant 
prebendaries  andmini/fers  oftbefame^  and  of  the  lands  manors 
tenements  and  poffifjions  of  every  of  the  fame  churches^  as  fhali 
foem  good  to  berbighnefs^  the  fame  flatutes  and  ordinances  to  be 
made  by  her  higbnefi  in  writings  fealed  with  the  great  feal  of 
Eneland,  and  to  be  delivered  to  the  deans^  prebendaries  and 
wuntflers  of  every  of  the  faid  churches  far  the  time  being ;  and^ 
aUoJballhafve  power  ^  by  writing  fealed  with  the  great  feal  of 
England,  to  alter  tronfpofe  change  augment  or  dimnijh  the 
faid  orders  JIatutes  and  ordinances  of  every  qf  the  faid  churches^ 
as  to  her  fballfeem  good-,  andalfojball  have  power  to  eflablijb 
fiaiutes  ordinances  and  fiundatiins<i  for  the  good  order  and  go^ 
vernment  offuch  grammar  fchools  as  have  been  eroded  founded 
or  eftablified  by  king  Henry  the  eighth^  or  king  Edward  the 
fxtb^  and  of  the  maftersandfcholartofthefaidfihools^  and  to 
ater  and  tronfpofe  fuch  eiher  flatutes  and  ordinances  there  made 
beretofore^from  time  to  time  as  to  herjhallfeem  mofi  convenient. 
In  purfuance  of  this  a£ty  king  Philip  and  queen  Mary 
iflued  their  comroiffion  to  the  eflPeX!  following:  Philippus 
et  Maria,  reverendis  in  Chrifti  paeribus  i^c,  falutem.  Cum 
iHnfiriffimui  princeps  et  pater  wjier  Henricus  e£lavus  colle* 
pum  Jive  ecclejiam  cathedralem  Chrtfli  etbeata  Mznxvirginif 
Dunelmenfis  erexit  et  inftttuit^  ac  eandem  ad  miniflrorum 
ifnsfufleniationempradiis  aliifque  proventibus  muni  fee  dotavit\ 
nee  potnit^  ex  hac  vita  di/cedens^  eandem  legibus  ac  Jlatutis 
convenirntibus  magnoque  figillo  fuo  Angliae  fignatisy  frmiter 
ftoKUre :  Idcireo  nos  et  injlituticne  ac  voluntate  patris  n^ri^ 
#1  deereto  fenatus  noftri  (quern  farliamentum  vocamui)  author 
m  H  2  ritaiem 
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ritaUm  babintes  imperfe^a  abfolvindi^  ft  operi  ab  iodtm  inchoatp 

jiijligium  imponenJi^  vphis  pote/IaUm  facimui  Jfatuta  adeandem 

eccUfiam  cathtdraiem   Uupelmcnfein   predare  regindam^  et 

mimjlris  tjufdem  pro  tempore  experienda  et  exercenda  ante  ait" 

quot  d'.nos  patris  nojiri  nomine  truditay  pervidendi^   exami" 

naodiy  mutandis  et  pro  arbitrio  corri^endi^  opprcbandi^  plura 

Ji  opusfuerit  addendi^  et  (fi  quid  ambigui  aut  obfcuri  in  eifdim 

inveniatur)  explanandi  atque  expediendi^  et  tandem  in  earn 

formam  redigendi^  qua  xtd  illius  ecclefttt  eathedrolis  Duoel- 

menfis  minijtrorulnqMe  ejus  return  et  quietam  moderationem^  et 

nd  virtutis  it  pietatjs  gjfiduum  exercitium^  vejira  pr-iedentiee 

m^xime  necejfaria  Videbitur, 

^  by  virtue  of  whrph  commiflion,  the  prefent  fiatutes  of 
thcxbucch  of  Durham,  were  drawn  up  and  figned  ;  after 
which  Philip  and  Mary  annexed  to  them  this  form  of  con* 
firmation :  Siaiuta  pradi£ta  in  hoc  vclumim  contenta^  mf^ 
tra  facimus ;  eifqui  robur  et  au:horiiatetn  nojlram^  quam  ox 
dicreto  parUatmnti  anno  (rimo  regni  noftri  edito  babemus^  im' 
pertimur  %  it  magni  figilli  noflfi  appenfione  confirmamui  ;  ac 
pro  verts  it  indubitatis  ecclejta  catbedraiis  Chrifti  //  MariaB . 
virginis  Dunelmenfis  fiatutis  baberi  vclumusy  (^c.  Which 
flatutes  are  the  fame  with  the  farmer  flatutes  of  king  Henry 
Ihe  eighth ;  fave  only  that  the  oath  of  the  king's  fapre- 
macy  is  left  out:  fo  that  what  the  queen  intended  feems 
oaly  to  have  been>  to  undo  what  hath  been  done  againS 
the  papal  fupremacy. 

.  Note,  in  the  fatd  ad  of  queen  Mary  It  is  only  recited, 
that  king  Henry  the  eighth's  Itatutes  were  not  indented i 
but  in  this  commiiSon  ic  is  alfo  fpecified,  that  they  were 
not  under  ihc  great  feaL 

And  it  is  obfervable,  in  prder  ftill  the  more  to  invali* 
date  the  faid  ftatutes  of  king  Henry  the  eighth,  that  the 
very  a£l  of  31  //.  8.  r.  9.  which  is  the  foundation  of  the 
whole,  was  after  this  ftatqte  of  the  i  Af<?r,  exprefsly  and 
by  name  repealed,  by  the  aft  of  i  t^  2  P.  (^  Al.  i.  g. 
/  i8.  only  with  a  provjfo  at  f.  26.  that  the  fouitdations 
neverthekfs  (hould  continue.  But  as  to  the  ordinanctt 
,  rules  and  ftatutes  by  which  they  (hould  be  governed,  this 
entirely  then  refted  upon  the  power  given  to  the  queen  by 
the  aforcfaid  afl.of  the  i  Mar.  Je/f,  2.  r.  9.  But  it  doth 
not  appear  that  Ihe  gave  ftatutes  to  any  but  the  churcli  of 
I>urham  aforefaid.  In  the  laft  year  of  her  reign,  we  find 
this  dirc£^ion  given  by  cardinal  Pole,  archbifhop,  at  t1i4 
opening  of  the  convocation,  Deinde  voluit  revircndijfimus 
liaiuia  ccilefiarum  ncviter  ereSfarum  aut  mu  tat  arum  a  regu^ 
laribus  ad  feculares^  expend!  per  epifcopos  Llncolhienfem, 
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Crtf nricnrem>  Wr.  //  qua  conjideranda  funt^  nfgrri  nvtrtn*  ■ 
dijjimo  quam  primum  c§mmodi  poteruai.      But  the  qticcil 
died,  and  nothing  further  v/as  done. 

(3)  Upon  queen  Elizabeth's  acceflion,  the  like  power 
was  given  to  her  during  her  natural  life,  by  the  ad  of 
I  Eliz.  £.  22.  (which  a^t  was  not  printed  until  the  year 
1707,  vi'hen  the  difputes  happented  that  caufed  the  ad  of 
6  An.  c.  21.  to  be  made.)  '  By  uhich  ad  of  1  E£z» 
€.  22.  it  is  enaded  as  folio  weth  ;  Far  a/much  as  certain  ea* 
tbidral  and  collegiate  churchfs^  and  $thir  ecc^eftnjl^ual  cerpora* 
tkns^  and  fome  fchgols  have  been  erected  founded  or  erdahudby 
Jthg  Henry  the  eighth^  king  Edward  tho  fixth^  queen  Mary, 
OMd  by  the  late  cardinal  Pole,  not  having  as  yet  eftablijhed  fuch 
good  orders  rules  and  confiitutionSy  as  Jhould  be  meet  and  con* 
vet.idntfor  the  good  order  f^fety  and  continuance  of  the  fame  ; 
//  is  tnaGed^  that  the  queen^  during  her  life,  Jhali  have  power 
to  make  and  prefcribe  to  every  of  the  fa 'a  churches  incorpora" 
tions  and  fchoils^  and  to  all  and  every  the  officers  minijlers 
and/ib^lars  therein^  and  to  their  fuccejfof  s  for  ever ^  Juch  Jia* 
tutes  ordinances  and  orders^  as  well  for  the  gocd  ufe  and  go^ 
vernentce  of  thtmfelves  being  officers  miniflers  or  fcholars^  ant 
for  the  order  of  their  fervice  tninifiry  fundions  and  duties^  as 
aljo  for  thtir  houfes  lands  tenments  revenues  and  hereditament^ 
with  the  appurtenances  \  and  to  alter  or  change^  augment  or 
dinr.nijh  the  fame  ^  from  time  to  time^  as  to  her  fhaU  feem  «r- 
peaieit:  and  the  Jaid  churchiS  incorporations  and  fchools^  and 
every  perfn  thirein^  for  whith  the  quetn  Jhall  make  anyfia* 
tutis  ordinances  or  orders^  or  alter  change  diminijh  or  augment 
the  fame ^  a^id  fet  forth  the  fame  under  the  great  feal  of  Eng- 
lard,  fhull  keep  andobjetve  all  the  fame  ftatutes  orders  and 
erdinancesy  any  former  rules  laws  or  conjlitutions  in  any  wife 
nttwith/landing  j  and  the  fame  fo  made  ordained  and  jet  forth 
under  the  great  feal^fhall  be  and  remain  good  and  ejfeSiual  to 
all  intents  and  purpofes, 

Purfuant  to  the  power  vefted  in  the  queen  by  this  ad, 
there  feems  to  have  been  fome  fort  of  confirmation  pre*- 
fently  made  of  the  (latutes  of  king  Henry  the  eighth,  for 
a  rule  to  the  feveral  churches,  until  they  could  be  re* 
viewed  and  reformed  ;  for  fo  it  plainly  was  in  the  church 
of  Peterborough,  as  appears  by  bifhop  Scambler's  letter  to 
the  queen  concerning  thofe  (iatutes:  "After  this  houfe  / 
was  ereded  (fays  he),  there  came  to  the  fame  certain  fta- 
tutes  for  the  government  thereof,  unc^cr  his  majcfty's 
name,  and  k>  have  continued,  not  without  regard  ;  the  ra- 
ther throogh  a  confirmation  n)adc  of  them  by  your  ma- 
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jefty*s  vilitors,  appointed  for  that  place  and  countries  adja- 
cent, in  the  firft  year  of  your  moft  happy  reign." 

Afterwards,  fpeclal  power  for  that  end  having  been  in- 
iertcd  in  the  body  of  the  ecclefufiical  commidioB,  new 
flatutes  were  prepared  by  the  archbifliop  and  others,  and 
fini(bed  in  the  month  of  July,  1572  ;  and  the  feveral  bo- 
dies were  ready  for  the  royal  confirmation  ;  but  this  (for 
.  what  reafon,  or  by  what  accident,  appears  not]  was  never 
pbtained. 

Three  years  after  that,  the  like  power  was  inferted  in 
the  eccleuaftical  commiffion  granted  to  archtnihop  Grin- 
dal  and  others ;  which  was  thus  :  *^  Whereas  there  were 
divers  cathedral  and  collegiate  churches,  grammar  fcbools, 
and  other  ecclefiafiical  corporations,  ereded  founded  or. 
ordained  by  king  Henrjf  the  eighth,  king  Edward  the  ' 
fixth,  queen,  Mary,  and  the  late  lord  cardinal  Pole,  the 
ordinances  rules  and  ftatutes  whereof  be  either  noneat^ll, 
or  altogether  imperfed  ;  or,  being  made  at  fuch  a  time  at 
the  crown  of  this  realm  was  fubje^  to  the  foreign  ufurped 
authority  of  the  fee  of  Rome,  they  be  in  fome  points  con* 
trary  diverfe  and  repugnant  to  the  dignity  and  prerogative 
of  our  crown,  the  laws  of  this  Qur  realm,  and  the  prefent 
ftate  of  religion  within  the  fame;  we  therefore  do  give 
full  power  and  authority  to  you,  to  caufe  and  ordain  in 
our  name,  all  and  Angular  the  ordinances  rules  and  fta* 
tutes  of  all  and  every  the  faid  cathedral  and  collegiate 
churches,  grammar  fchools,  and  other  ecclefiaftical  corpo- 
porations»  together  with  their  feveral  letters  patents  and 
other  writings  touching  and  in  any  thing  concerning  their 
feveral  eredions  and  foundations,  to  be  brought  and  exhi- 
bited before  you;  willing  and  commanding  you,  upon 
the  exhibiting,  and  upon  dilieent  and  deliberate  view 
fearch  and  examination  of  the  faid  ftatute  rules  and  ordi- 
nance's letters  patents  and  writings,  not  only  to  make 
fpecdy  and  undelayed  certificates  of  the  enormities  di(br- 
den  defe£ls  furplufage  or  wants,  of  all  and  Angular  the 
fiatutes  rules  and  ordinances,  but  alfo  with  the  fame,  to 
advertife  us  of  fuch  good  orders  and  ftatutes  as  you  (hall 
think  meet  and  convenient  to  be  by  us  made  and  fet 
forth,  for  the  better  order  and  rule  of  the  faid  feveral 
churches  eredions  and  foundations,  and  the  pofieffions  and 
revenues  of  the  fame ;  and  as  may  bed  tend  to  the  honour 
of  almighty  God,  the  increafe  of  virtue  and  unity  in  the 
faid  places,  and  the  public  weal  and  tranquillity  of  thia 
our  realm  ^  to  the  intent  we  may  thereupon  further  pro- 
ceed. 


I,  to  the  altering  makitig  and  eftaUithing  of  the  fame 
and  other  ftatutea  rules  and  ordinances,  according  to  an 
ad  of  parliament  thereof  made  in  the  firft  year  of  our 
resu/' 

But  nothing  appears  to  have  been  done  in  purfuance  of 
thoTe  powers  :  although  the  ioconveniedcies  and  mifchiefii 
of  wantiM  a  certain  rule  appear  evidently  by  the  tenor  of 
the  aforeuid  letter,  which  was  written  to  the  queen  by 
bithop  Scambler.  The  bifliop,  after  a  complaint  of  non* 
rciidence  and  want  of  diciplioe,  with  his  own  fruitieft 
endeavours  to  reform  what  was  amifs,  adds,  ^  One  chief 
and  (ble  cmufe  in  a  manner,  of  all  this  matter,  befides  the 
pervcrleneis  of  mens  natures,  bf  ing  the  uncertainty  of  tht 
authority  of  the  ftatutes  of  the  faid  church  ;  the  froward 
and  dtfobedient  pretending  Tor  their  defence,  thst  the  fame 
were  and  are  of  no  force,  and  that  they  ft^nd  at.  liberty  to 
do  or  not  to  do  the  premifcs  at  their  pleafure  |  becaufe 
thef  are  not  extant  under  the  grgot  feat  ami  inddnted.** 
Whereupon  his  prayer  to  the  queen  is,  ^*  Let  not  then,  I 
moft  humbly  befeech  you,  the  matter  of  government  of  thefe 
hoofea  (for  they*  all  that  are  of  your  father's  foundation, 
be  in  like  uncertainty  of  the  authority  of  their  ftatutes, 
and  efpecially  this  church  where  J  am)  fl;ind  any  longer 
doubtful  I  but  let  \i  be  by  your  moft  facred  majefty  de- 
cided and  determined,  under  whftt  rules  and  orders  they 
fliall  live." 

But  nothing  further  was  done  in  that  queen's  reign. 
Whether  it  was,  that  (he  did  not  like  the  power  by  which 
(be  aded  (for  (he  was  always  averfe  from  the  pnrliament'a 
interfering  in  ecclefiafiical  aflFairs,  and  that  might  be  one 
reaibn  perhaps  why  the  zGt  was  not  then  printed) ;  or 
whether  (he  had  a  mind  ^as  appears  in  divers  other  in- 
ftances)  to  retain  the  church  at  that  time  in  a  flate  of  de- 
pendepce  upon  the  crown  ;  or  whatever  elfe  might  be  the 
caufe,  fo  k  wu,  that  during  her  long  and  adive  reign  no- 
thing was  efieded  to  render  thefe  foundations  more  efta- 
bli(hed  and  fecuie. 

However,  thus  much  is  cerlairr^  th;!t  notwithdanding 
the  recital  in  the  ad  of  the  i  Mar.  abovemencioned,  that 
(iich  ordinances  rules  and  orders  cQuld  not  hi  made  w'lthaut 
sutlmity  9f  farliamint  \  the  princes  of  this  realm  in  thofe 
days  did  not  think  themfelves  under  that  redraint ;  and 
accordingly  king  Charles  the  firft,  and  king  Charks  the 
(ixondy  of  their  own  royal  authority,  did  give  ftatutes  to 
ftwtnX  of  thofe  churches  without  any  parliamentary  fanc^ 
tion  to  fupport  them. 
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But  flill  the  doubt  remainf  d,  for  the  reafons  abovemen« 
tionrd,  how  far  any  of  lYitk  ftatutes  were  in  force. 

(4)  And  particularly,  about  the  year  lycb,  Dr,  Atter* 
bury  then  dean  of  Carlifle,  refiing  folely  upon  the  founda* 
lion  charter,  which  (as  before  exprefled)  gives  unto  the 
dean  a  power  of  appointing,  ordering,  an^  removing  all 
and  every  the  inferior  officers  and  minifters  of  the  church, 
0md  §iher  per/ens  whatf^ever  of  the  faid  church,  extended 
chii  claufe  fo  far,  as  to  take  upon  himfeh  the  fole  appoint- 
ment ordering  and  removing  of  all  perfons  whatfoever  any 
way  concerned  in  the  government  and  revenue  of  the  faid 
church ;  rejeding  at  the  fame  time  the  authoritty  of  the 
local  ftatutes,  which  limit  that  general  power,  and  ex- 
preftly  define  what  officers  and  minifters  only  in  the  faid 
charter  are  intended. 

About  the  fame  time.  Dr.  TodJ  one  of  the  prebendaries 
of  the  faid  church,  ftrenuoufly  oppofed  the  vifitation  of 
the  chapter  by  Dr.  Nicholfon  then  bi(hop;  infifting,  th^t 
the  ftatutes  of  king  Henry  the  eighth,  by  which  only  the 
bifliop  is  appointed  local  vifitor,  were  of  no  force ;  and  conv 
fcquently,  that  this  being  a  royal  foundation,  the  power 
of  vifitation  was  in  the  crown.     Upon  which  Dr.  Todd 
was  excommunicated  by  the  b'ftiop*,  and  the  proceedings 
were  removed  into  the  court  of  king's  bench.      In  the 
mean  time  this  difpute  involving  in  it  moft  of  the  churches, 
of  the  new  foundation,  not  only  upon  the  aforefaid  ac* 
count  of  the  uncertain  authority  of  their  rcfpcfiive  local 
ftatutes,  but  alfo  in  regard  that  the  originals  of  the  faid 
ftatutes  in  fome  places  were  perifted  by  Icnoth  of  time, 
or  loft,  or  deftroyed  in  the  great  rebellion  ;  therefore,  that 
this  matter  might  finally  be  at  reft,  the  a<5^  of  the  6  An. 
X        ^.21.  was  made  ;  by  which  it  was  thus  ena<^ed  :   ff^henas 
fiveral  dpubts  end  queftiom  have  arifen^  and  may  bircafttr 
crijiy  in  nlation  t$  the  validity  ond  force  of  the  ftfitutet  if 
divers  cathedral  and  colegiate  churches,  founded  by  king  Henry 
the  eighth  \   ubich  d^uLts  and  quejiions  have  been  iccajtaned^ 
partly  by  a  timporary  att  cf  pariiument  made  in  the  fir/i  year 
ff  the  reign  of  queen  Mary  in  relation  to  the  faid  flatutei^  and 
in  ordtr  to  defeat  the  true  and  pious  evdi  and  dfjigns  of  tht 
faidfuundoiions,  and  pa:  tfy  by  reafon  of  the  known  lofs  of  many 
records  and  evidences  during  the  late  rebellion  in  this^  king^ 
dent ;   eind  whereas  thg  faid  doubts  and  di/putes  may  in  timi 
pot  only  turn  to  the  great  dfquitt  and  prejudice  of  the  faid 
foundations^  but  may  prove  a  wanifefi  ob/lru^ion  to  the  ptaa^ 
ord^r^  good  government  eiud  dijcipitne  of  the  churchy  unlejs  fomo 
ffeotiy  und  effi£lua\  remedy  be  provided  \  it  is  therefore  ena^» 
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gig  flat  in  all  cathidrel  and  cMgiate  churches  feunded  by  the 

fiid  king  Henr\  the  eight b^  fmb  ftatMies  as  have  been  tifualty 

receivid  and  tra^i/ed  in  the  government  of  the  fame  refpec^ 

tlvefy^  find  the  iate  happy  reftoratton  of  king  Charles  the  ft-- 

ctnd^  and  to  the  objervauce  whereof  the  deans  and  prebendaries^ 

ana  otbir  members  of  the  faid  churches^  from  the  faid  time 

bow  ufed  to  be  fworn  at  their  inftalmcnts  or  admijfions^  Jbatt 

be  and  /bail  be  taken  and  adjudged  to  be  good  and  vulid  in  law^ 

andfiaU  be  md  be  taken  and  adjudged  to  be  thejlatutcs  oftbi 

faid  LbuT^bes  ref^e&ively ;   neverthelefs^  fo  far  forth  only^  as 

^  famt  or  any  if  them  are  in  no  manner  repugnant  to^  or  in-' 

anftfignt  with  the  conftitution  of  the  church  cf  England  as  the 

feme  is  new  br  law  e/tabti/bedy  or  the  laws  of  the  land^^Pre/^  - 

rndid^  that  it  fbail  be  lawful  for  her  majejly^  during  her  Ufe^ 

from  time  to  time  to  alter ^  amende  corredfy  revoke^  dim^nifb^  or 

eJarge  the  faid  flatutes^  or  arty  of  them  j  and  to  make  new 

ftatnies  and  ordinanees  for  the  faid  cathedral  and  collegiate 

cbnrdfeSf  and  for  refuming  or  fettling  the  local  vifitation  of 

f&TJir,  or  any  of  them ;  in  fuch  manner^  from  time  to  time^  as 

to  ber  ntajefty  fballfeem  meet. 

By  chit  ad  the  former  difputes  were  at  an  end ;  the 
local  ftalutea  being  hereby  generally  efiabliflied  and  con* 
finned.  But  hereupon  divers  quefiions  have  arifen  :  as, 
firfi  of  all.  Under  what  redridions  this  ad  is  to  be  un- 
derftood ;  or,  what  ihufe  Oatutes  are  which  are  hereby 
confirmed,  and  what  ftatutes  aie  not  hereby  confirmed  i 
And  the  reftridions  are  three  :  i.  Such  Aatutes  on^y  are 
confirmed,  as  were  ufually  received  and  pradtifed  in  the 
refpedive  churches,  from  the  time  of  the  redoration  to 
the  time  of  making  the  ad.  2.  And  fuch  only,  to  the 
obfervance  whereof  the  deani  and  prebendaries  and  other 
aembers  of  the  faid  churches  from  the  faid  time  had  ufed 
to  be  fworn  at  their  inftallments  or  admii&ons.  And,  3. 
So  far  forth  only,  as  the  fame  ftatutes  or  any  of  them  are 
ia  no  iiKinner  repugnant  to  or  inconfiftent  with  the  con* 
fittution  of  the  church  of  England,  or  the  laws  of  the 
land. 

Now  one  great  doubt  hath  been,  Whether  by  the  words 
[fuch  flatutes]  m  the  firft  rellridion,  are  meant  bodies  of  (la- 
lutes  generally  received  and  pradifed  fince  the  redoration  ; 
or  only,  particular  ftatutes  within  fuch  bodies,  as  had  been 
received,  in  the  former  cafe,  if  the  whole  todies  of 
ftatutes  are  intended,  then  the  feveral  particulars  therein 
are  confirmed,  although  perhaps  fome  of  thofe  particulars 
bad  not  been  pradifed  fince  the  reftoration  ;  provided  fuch 
particulars  are  not  contrary  to  the  conftitution  of  the 

church 
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'diuich  or  laws  of  the  realm.  lo  the  latter  cafcf  ifpurti^ 
€uUar  ftatuces  are  only  iocended,  Aeii  to  koov  whether 
aoj  fuch  particular  ftatute  is  io  force,  k  will  be  oeccflary 
to  be  ioformed  whether  it  was  g^oeraHf  recdfcd  aixl  prac- 
ticed duriflg  the  afoceiaid  time.  The  former  opioioa 
leemeth  j^oerallf  to  prevail.  Aa  iofiaoce  will  render  this 
plain.  The  charters  of  fouodatioo  do  require,  that  the 
deaories  ibail  be  dooacive^  and  conferred  bjr  the  king*t 
letters  pateou:  but  the  local  ftatutes  (for  it  is  to  be  ob« 
JerYcd,  that  the  ftatutes  of  the  fcveral  churches  are  in  maof 
*  refpeds  the  iame)  do  require  that  the  dean  Ihall  be  pre- 
iiented  by  the  crown,  and  inllituted  bj  the  biihop ;  and 
the  particular  ftatute  which  enjoins  this,  bad  not  in  federal 
of  the  churches  b^en  ufually  pradifed  itoce  the  reflo- 
radon.  And  particularly  with  regard  to  the  church  of 
Glouce&er,  in  the  year  1720,  the  cafe  wj^  ftated  by  the 
crown  to  the  then  attorney  and  folicitor  general^  who  de- 
livered their  opinion  according  to  the  foUowing  wdghtj 
and  very  judicious  report : 

Whitehall,  23d  May,  1720. 
Gentlemen, 

The  deanry  of  Gloucefter  being  become  tacant,  die 
bifliop  of  that  fee  apprehends,  that  by  an  ad  of  parliameat 
10  the  fixth  yearpf  the  late  queen  Anne,  a  new  fahfiioo 
is  given  to  the  body  of  ftatutes  of  that  cathedral ;  and  that 
thofe  ftatutes  require,  that  contrary  to  the  pradice  of 
above  a  hundred  years,  the  dean  thereof  ought  to  cpme  in 
by  prcfentatton,  and  receive  inftitution  from  htm.  I  here- 
with fend  you  feveral  copies  of  records  and  other  papen  ; 
which  will  more  fully  apprize  you  of  this  matter.  And  I 
am  to  fignify  to  you  his  majefty's  pleafure,  that  you  coa- 
fidcr  of  it,  and  report  your  opinion,  whether  the  aodent 
method  Oiould  take  place  or  a  new  one  be  iotrodoced  i 
and  that  if  you  think  the  prafiice  ought  to  be  altered,  you 
do  in  that  cafe  prepare  a  form  of  fuch  an  inSrument  as 
you  (hall  think  proper  to  pals  under  the  great  feal  for 
that  purpofe.     I  am,  &c« 

To  his  majefty*s  atte^ney  lannope. 

and  folicitor  general. 

To  their  exorilencies  the  lords  jufticet. 

May  it  pleafe  your  excellencies : 

In  humble  obedience  to  his  majefty's  comroaadSf  %- 
to  us  by  letter  from  the  right  honooraUe  the  carl 

Stanhope^ 
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Stanhope,  &c.  whereby  we  are  informed,  that  (be  deanry 
&c.  (as  above)  — —  We  have  confidered  of  the  matters 
(hereby  to  us  referred,  and  do  moft  humbly  certify  your 
excellencies.  That  the  deanry  of  Gloucefter  was  ereiSied 
by  letters  patents,  bearing  date  7th  Sept.  23  H.  8.  whereby 
ibe  king  appoints  the  firft  dean  and  prebendaries,  mnd  in 
ordering  the  precedence  of  the  dean»  direds,  fu^d  ip/e 
iic§nWy  it  §uiUk$t  ijtis  fuicfjfarum^  fir  90s  nominaniiy  (ball 
be  next  in  dignity  to  the  bifliop.  Then  the  charter  ap- 
points, that  the  dean  and  prebendaries  (hall  be  a  body 
corporate,  and  have  perpetual  fucceffion  %  it  ft  gfnnt^  «x« 
Ukihmtf  it  iccupahunt^  fetundum  irdtwatioms  ngulas  it  fia-^ 
tMtd^  its  fir  ms  in  qua  Jam  indentura  imfofitrum  fimday /pi* 
djumsda^  it  declaranda.  The  king  further  ^zntt  theat 
divers  privileges :  after  which  follows  a  fjving  cUufe  in 
thefe  words :  Salvis^  nobis  bandibus  it  fmcajforikus  ms/iris^ 
tittlijmri  it  autboritate  dicams  ptebendariis  it  omms  faufins 
ii  libtralitati  noflra  ibidim  vivinth  di  timp$ri  in  timpus  mmi* 
nandiy  affignandi^  it  prafcitndi^  quiditinunqsu  it  quititfyiH'* 
ftu  iultfia  catbidraiis  prsidiSIa  di  dicano  prtebendariis  viifam* 
firiius  fradi^is  vii  iorutn^  aliqus  fir  morttm  Vil  alitcr  vacars 
ssmigirii  fir  litiras  mjlras  pateniis  di  ttmfin  in  timfus  ardi^ 
tmi  fntfian  it  frmfintan^ 

Thefe  are  all  the  daufes  in  the  letters  patents  of  foun- 
datioBt  which  concern  the  manner  in  which  future  deans 
were  to  come  in ;  and  we  humbly  apprehend,  that  if  the 
queftion  had  refted  (ingly  upon  the  charter,  this  deanry 
mufl  have  been  taken  to  be  donative  in  the  crown  :  for 
though  the  word  prmjentan  is  ufed  in  the  laft  claufe,  yet  wc 
apprehend,  that  it  is  not  to  be  under ftood  of  a  proper  pre* 
icDtation  to  the  bi£bop,  becaufe  it  is  brought  in  only  in  a 
iaving  claufe,  and  that  fenfe  feems  inconfiftcnt  with  the 
other  words  with  which  it  (lands  coupled,  which  import  a 
complete  appointment  by  the  crown. 

The  cafe  (landing  thus  upon  the  charier  of  foundation, 
we  further  humbly  certify  your  excellencies,  that  as  there 
is  a  daufe  in  the  charter  referring  to  future  ftatutes  to  be 
given  by  the  king,  fo  it  appears  to  us,  that  king  Henry 
tbe  eighth,  in  the  36th  year  of  his  reign,  did  give  a  body 
of  fiatutes  for  the  better  rule  and  government  of  the  ca* 
thedral  church  of  Gloucefter ;  which,  however  invalid  in 
tbe  original,  have  in  general  been  efteemed  and  obferved 
as  the  fiatutes  of  that  church  ever  flnce.  The  fecond 
chapter  of  thofe  fiatutes,  intituled,  *«  Of  the  qualifica- 
tion  of  the  dean,"  of  which  an  £ngli(h  tranflation  only 
bidi  been  laid  before  us,   bu  thefe  words :   fVbtnfuvir 

tbi 
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jhi  •ffic€9f  dean  Jkall  kereaftir  becomg  ViiJ^  hj  diotb  nfiput* 
ti§n  deprivati§n  or  ctjJioH  or  by  any  other  nuans  ;  we  uUl  tbct 
fuchperjonjhdllbe  dean^  anibefi  accefteiy  amitnjoy  the  office  of 
di^n  In  all  refpe£is^  tubcm  we  or  our  fuccejfors  JbaU  nsminsU 
iUS  arid  prefer  by  our  letters  paients  to  be  Jealed  mnder  the 
great  feel  of  us  tr  our  fuccejfors^  and  fhall  think  fit  to  prefent 
to  the  bi/bop  of  Gloucefier ;  which  faid  dean  fo  noemnated 
eleifed  and  frefented^  and  having  been  inffituted  by  the  bijbsp^ 
the  eamns  for  the  time  being  "fhall  accept  and  admit  for  dean 
of  the  cathedral  church  fif  GlouccOer  ;  and  the  dean  uponfnch 
his  admiffian^  before  he  fhall  take  uton  him  cny  government  in 
the  churchy  or  concern  hiinfelf  in  any  affairs  thereunto  belamg^ 
ingy  Jball  take' an  oath  in  this  for m^  viz.  *'  I  A^.  who  tm 
**  elcded  and  infKtated  dean  of  tr.is  cathedral  church,  do 
•«  call  God  to  witricfs,  5fc." 

The  expre(Iion3  in  this  (latute  are  fomewhat  particular 
and  uncommon  ;  but  upon  the  whole,  we  apprehend,  that 
in  cafe  the  faid  ftatute  had  been  regularly  given  purfuanc 
to  the  power  refer ved  by  the  charter^  it  would  have  made 
a  prefentation  to  the  bifhop  oeccflary  in  this  cafe,  and 
the  dean  ought  to  have  received  inftitution  from  him.  But 
it  appears,  that  the  body  of  ftatutes,  of  which  this  is  one, 
was  not  given  by  indenture,  which  is  the  only  form  the 
charter  prefcribcs ;  and  wc  find  that  by  an  acl  of  priia- 
ment  made  in  the  i  Mar,  the  ftatutes  given  by  king  Henrf 
the  eighth  to  the  cathedr^il  churches  founded  bj  him  are 
recited  to  be  void. 

For  thefe  reafons  we  are  humbly  of  opinion,  that  this 
flatute  was  not  valid  in  its  origiral,  had  no  operation  to 
alter  the  charter,  and  confequently  that  the  dean  ought 
then  to  have  come  in  by  donation  notwithfiandiog  the 
ftatutes. 

We  farther  humbly  certify  your  excellencies,  that  feve* 
ral  copies  of  inftruments  under  the  great  feal  forconfti* 
tuting  deans  of  Gloucefter  from  time  to  time,  have  been 
tranfroitted  to  us ;  which  we  have  perufed  and  hereto  an^ 
nexed,  and  find  none  of  them  to  be  in  the  firid  form  of  a 
prefentation. 

The  only  precedent  which  looks  that  way,  is  that  of 
dean  Cooper  in  the  j  i  El'x.  which  is  directed  to  the  bi- 
ihop  of  Gloucefter.  and  has  in  it  the  word  pntfentamns^ 
and  requires  the  bifliop  to  inftltute  him.  But  it  contains 
a!fo  an  exprefs  grant  of  the  deanry  to  Cooper ;  and  we 
be2  leave  to  obferve  to  your  excellencies  upon  this  prcce* 
dent,  that  it  fecms  framed  in  conformity  to  the  flatute  be* 

fore* 
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fore-mentioned  about  the  qualification  of  the  dean,  having 
purfued  it  in  the  very  words  and  expreiDons. 

All  Che  other  precedents  tranfmittcd  to  us  befides  that  o( 
Cooper,  as  well  before  as  Unce  the  rcftoiation,  we  conceive 
to  be  mere  grants  from  the  crown. 

This  was  the  ftate  of  the  cafe  at  the  time  the  fiatute  6 
A'im  intitled,  An  a£i  for  ffvoiding  dqubU  and  quefliom  touch^ 
ing  tbeftatutei  §f  divers  cathedral  arid  colUgiaU  churchiSy  was 
madel  And  the  body  of  (tatutts  given  by  king  Henry 
the  eighth  being  (as  hath  been  already  obferved)  originally 
void,  and  this  deanry  (as  appears  by  the  precedents)  hav- 
ing pafled  by  grant  from  time  to  time;  we  apprehend  the 
fingle  queftion  to  be,  Whether  this  aA  of  parliament  has 
gircn  fuch  a  fandVion  taahe  llatute  about  the  qualification 
of  the  dean,  as  to  alter'the  pra£)ice  of  granting  which  has 
hitherto  prevailed,  and  make  a  prefentation  to  the  bifhop 
oeceflary  ? 

We  beg  leave  to  obfcrve  to  your  excellencies,  that  as 
far  as  we  can  be  informed,  this  is  the  firft  queflion  that 
hath  arifen  upon  this  act;  and  that,  upon  confivferation  of 
the  afi,  it  appears  to  be  drawn  in  a  loofe  and  doubtful  « 

aianner,  and  may  admit  of  various  conftruc^ions. 

The  preamble  takes  notice,  that  feveral  doubts  had 
arifen,  concerning  the  validity  of  the  ftatutes  of  divers 
cathedral  and  collegiate  churches  founded  by  king  Henry 
the  eighth  ^  which  had  been  occafioned  partly  by  an  ad  of 
the  I  Mar,  and  partly  by  reafon  of  the  lofs  of  records  , 
during  the  rebellion,  which  might  prove  an  obftrudlion  to 
the  good  government  and  difcipline  of  the  church :  and 
then  it  ena(^s,  that  in  all  cathedral  aiid  collegiate  churches 
founded  by  the  faid  king  Henry  the  elglith,  fuch  flatutcs 
as  have  been  ufually  received  and  pra£lifed  in  the  govern- 
ment of  the  fame  refpeftively  fince  the  refloraiion,  and 
to  the  obfervancs  whereof  the  deans  and  prebendaries  and 
other  members  of  the  faid  churches  from  the  faid  time 
have  ufed  to  be  fworn  at  their  inftalments  or  admiffions, 
fliall  be  and  be  taken  and  adjudged  to  be  the  Uatutes  of 
the  faid  churches  refpe6tively ;  neverthelefs,  fo  far  forth 
only  as  the  fame  or  any  of  them  are  in  no  manner  repug- 
nant to  or  inconfiflent  with  the  conilicution  of  the  church 
of  England  as  it  is  now  by  law  ellablifhcd,  or  the  laws  of 
the  land. 

The  queftion  arifing  upon  this   acl»    material    to  th^: 

point  referred  to  us,  is  whether  by  the  words !^ttch 

fiatmies  as  have  been  ufually  received  and  praflifedfmce  the  re* 
>f#fm9«  — —  be  intended^  bodies  of  the  ilacutcs^  particu- 
lar 
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hr  flitirtts  within  which  bodies  have  been  gtncnJIlf  mSttd 
■Oder  as  occafioo  required  ;  or  onlj,  fuch  particuUr  indi- 
viduil  SaCutcs  as  have  been  aAiuJff  put  in  praSice?  for 
if  this  ad  only  confirmed  fuch  parcicuUr  flacutes  as  hate 
been  aAua^ly  pradifed  s  then  it  is  clear,  that  thta  ftatute 
about  the 'qualification  of  the  dean  is  not  confirmed,  nor 
has  any  greater  force  than  it  had  ori|inairy ;  there  being 
no  pretence  of  any  praAice  under  it  nnce  the  reftoration. 
But  if  the  aA  has  confirmed  bodies  of  ftatutes,  particular 
ftatutes  within  which  bodies  h^ve  been  generally  aflcd 
nodcri  then  this  ftatute  will  be  in  confequ^nce  con* 
firmed,  noiwichftanding  it  has  not  been  in  faBt  fpedaHj 
obfcrved. 

We  apprehend  this  to  be  a  qoelBoo  of  great  donbe  and 
difficulty :  but  upon  confideration  of  the  fcveral  parts  of 
the  ad,  we  are  hnmUy  of  opinion,  that  bodies  of  ftacntest 
particular  ftatutes  in  which  hate  been  generally  afied  iuh 
dcr  as  occafion  has  required  fince  the  leftoration,  arc  there* 
by  confirmed ;  for  thefe  reafons  : 

In  the  firft  place,  the  doubts  and  queSions,  which  are 
recited  in  the  preamble  to  have  arifen,  were  oot  oonccm* 
ing  any  particular  individual  ftatutes,  but  conccrniog  the  * 
bodies  of  ftatutes  given  by  king  Henry  the  eighth,  who* 
ther  thcjk  were  given  in  a  proper  manner ;  and  the  realba 
for  which  they  were  declared  void  by  the  ad  t>f  i  M£gr^ 
went  to  the  whole  body  of  ftatutes,  and  not  to  particolar 
branches ;  and  it  feems  reafonable,  that  the  fame  ezpreflkm 
ihould  have  the  (ame  lignification  in  the  enading  daufe^ 
as  in  the  preamble. 

Befides,  the  ad  does  not  only  confirm  foch  ftijtutes  aa 
have  been  ufually  received  and  pradiled  fioce  the  reSora* 
lion,  but  makes  a  further  defcription,  viz.  AniutbeAfir^ 
vana  tubinef  the  dtans  and  prihendarits  frnm  tbi  fmi  iimt 
have  ujtd  t§  ht  Jwetn  at  their  imfieiUiumis:  and  it  is  vdl 
known,  that  the  members  of  cathedral  churches  are  never 
fworn  to  the  obfervance  of  particular  ftatutes,  but  of  bo* 
dies  of  ftatutes  in  general. 

The  rcftridive  claufe  at  the  end  is  likewile  obfervaUe 
to  this  purpofe ;  Ntvertbelifi^  f§  far  ferth  9mlj^  as  thepum 
or  any  if  tkim  are  im  n$  manrntr  nptgnamt  t»  sr  imtmyybmi 
with  the  cenflltutisM  of  the  church  ef  England  as  it  is  Sfso  hf 
Uxv  eJIeblijLed^  or  the  lavLS  of  the  lied.  Hereupon  we  bnoi* 
biy  conceive^  that  the  legiflaiors  could  not  apprehcad, 
that  anv  particular  ftatutes,  inconfifter.t  with  the  conSttu* 
lion  of  the  church  or  the  laws  of  the  land,  had  been 
ufually  received  and  pradifed  fince  the  rcftoration  i  b«c 
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that  reftriAion  fetON  aimed  at  feme  parti  eC  the  bodiea  of 
tboCi  ftmiccsy  which  might  pofibly  ralatc  to  popifli  fiiper-i 
flitiOfi,  and  ihcfefore  w^e  not  fit  to  be  confirmed  wkh 
the  reft. 

Upon  the  wholcr  ^^  >uw  humUy  of  opinioa,  that  the 
abovementioned  ftatuce  about  the  quatifieacion  of  the  dean 
haa  rocehred  a  confirmation  by  ihta  9&  of  partiamcnt,  aa 
part  of  the  body  of  ftatuiet  of  this  charch ;  and  confer 
qacndy,  that  in  the  cafe  of  this  particuhir  dcanry  a  pre« 
feotaiiott  to  the  bifhop,  according  to  cht  terms  of  that  &h 
iBie  ia  now  become  ncceflary.  And  we  have^  in  hiimUe 
obedience  to  hia  majefty't  commands,  prepared  the  form 
tt  an  tnftrument  (hereto  annexed),  which  we  humbfy 
fabaait  to  yoar  exceiteneteB,  as  proper  to  paft  the  great  feal 
far  that  purpofe ;  wherein  we  have  alfo  inferted  a  claufi^  of 
gran,  and  exa£Uy*  followed  the  precedent  of  deanCoopei*; 
that  fecming  to  us  to  have  been  fettled  with  great  care  inr 
pmftaftce  of  the  flatote.     All  which^  &c. 

R.    RAYMOND* 
njnly,  1720.  P.   YORK. 

Again:  fuppofing  the  whole  bodies  of  fiatutes  to  bo 
coofirmed,  fp  fiir  aa  the  Cime  ftatutea  or  any  of  them  are 
not  contrary  to  the  conftitution  of  the  church  or  law^  of 
the  land;  queftions  have  arifen  concerning  the  conftcuc- 
lion  of  tbofe  ilatutes  themfelves.  As  particularly,  how 
far  the  daufe  in  thofe  local  fiatutes,  which  gives  power  to 
the  dean  or  in  bis  abfence  to  the  vicedean  and  chapter  ro 
chufe  the  minor  canons^  lay  clerks,  and  other  officers 
therein  particularly  fpecified,  (hall  be  underftood  to  qua- 
liiy  the  general  power  given  by  the  charter  of  foundation 
to  the  dean  to  appoint  all  and  every  the  inferior  officers 
aod  miniftera* 

Thus  in  the  church  of  Briftol,  in  the  year  1751,  a  dif* 
pole  c3r  this  kind  arifing,  the  fame  was  referred  to  the 
then  bifliops  of  London,  St.  David's  and  St.  Afapb  ; 
fdiofe-dei^rmination  was  as  follows  :— Whereas  differences 
and  diQmtes  having  arifen»  between  the  reverend  Dr.  Cham« 
bcrlaynctdean  of  the  cathedral, church  of  Briftol,  and  the 
chapier  of  the  faid  church,  touching  the  right  of  naming 
Aa  precentDr,  minor  c^ons,  grammar  fchoolmafter,  lay- 
derka^  or  finging-men,  choiriflcrs,  fubfacrift,  or  fextoa 
of  the  faid  church.  They  the  faid  dean  and  chapter  did,  by 
aaaflof  chaptery  dated  the  19th  of  Auguft,  1751,  fub- 
fliit  the  (aid  difputc  to  the  arbitration  and  determination  of 
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Ibe lords  bifliops  of  London,  St.  David's*  «nd  NoTi^ich,  ttfi 
cafe  he  Ihould  be  aUe  to  actend ;  i(  not  the  lord  biOiop  of 
St.  Abpb :  and  whereas  the  lord  biihop  of  Norwich  bas^ 
by  reafon  of  his  conftant  attendance  on  the  prince  of 
Wales  and  |>rince  £dward«  declined  the  faid  arbitration. 
We  the  faid  biflipps  of  Londoo,  St.  David's,  and  St< 
Afaph,  have  ac^pted  and  do  bcrd>y  accept  of  tiie  faid  re- 
Cercoce  and  ar4iitration,  in  virtue  of  the  aforefaid  ad  of 
chapter,  and  alfo  of  two  fubfequent  ads  of  chapter  bear- 
ing date  the  30th  of  November,  17519  and  the  id  of 
March,  1752,  as  by  cbe  faid  ads  (relation  being  thereunto 
bad)  may  more  fully  appear.  And  we  the  faid  arbitrators, 
having  c  •nrt''ered  the  cafe  laid  before  us,  by  the  dean  of 
Briftol  of  the  one  part,  and  the  prebendaries  on  the  other, 
and  alfo  the  papers  and  documents  delivered  on  each  fide, 
in  fupport  of  their  refpedive  claims,  parcicularly  and  efpe- 
cially  the  charter  of  foundation  of  Hen.  8.  bearing  dato 
June  4,  in  the  34th  year  of  his  reign,  and  alio  the  body 
of  ftatutes  given  b^  his  commiffioners  to  the  faid  dean  and 
chapter,  bearing  date  the  5th  of  July,  in  the  36th  year  of 
his  reign,  are  of  opinion,  and  do  determine,  that  the 
right  of  naming  the  precentor,  minor  canons,  grammar 
fchoolmafter,  lay-clerks  or  finging-men,  choiri({ers,  fub- 
facrift  or  fexton  of  the  cathedral  church  of  Briftol,  is  in  thd 
dean  and  chapter,  and  the  dean  being  abfcnt,  in  the  vice- 
dean  and  chapter  of  the  faid  church.  In  witnefs  whereof, 
"ire  have  hereunto  fet  our  hands  and.feals,  this  23d  day  of 
Marchy  IJS^^ 

Tho.  London  (Sherlock). 

Ri.  St.  David's  (Trevor). 
'  R.  St.  Afaph  (Drommond). 

Thus  alfo  in  the  yeai*  ^76*4,  a  like  difpute  arifing  id  the 
cathedral  church  of  Gloucelter,  the  fame  wis  determined 
upon  reference  as  follows :— Whereas  difpatcs  and  differ- 
ences have  arifen,  between  the  reverend  Dan.  Newcoine, 
D.  D.  d«an  of  thb  cathedral  church  of  Gloucefter,  and 
Jofeph  Atwcll,  D.  D.  and  Sam.  Wolley,  NL  A.  two  of 
the  prebendaries  of  the  faid  church,  concerning  the  righc 
of  eleding  and  removing  the  precentor,  minor  canons,  fa- 
crift, fubfacrift,  fchoolmafter,  ufher,  organift,  lay-clerks» 
and  choirifters  of  the  faid  church,  they  the  faid  deans  and 
prebendaries  did  enter  mutually  into  bonds  dated  Od.  14^ 
1754,  to  abide  by  the  arbitration  and  award  of  fuch  per- 
fon  or  pcrfons  as  (hould  be  in  that  behalf  nominated  and 
appointed  arbitrators  by  the  right  reverend  the  lord  bifliop 
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of  Glouceflcr,  on  or  before  the  30th  of  November 
then  next,  fo  at  the  award  of  fuch  arbitrators  be  made 
in  writing  ready  to  be  delivered  on  or  before  Nov.  3O9 
1755*  ^^  whereas  (he  faid  bifbop  did,  in  purfuance 
thereof,  by  wriiing  dated  the  third  day  of  November 
1754,  nominate  and  appoint  us  the  underwritten  to  award  ' 
and  determine  the  faid  difputes  and  difierences,  Now  we 
the  faid  arbitrators,  having  duly  confidered  the  cafes  laid 
before  ut  by  the  dean  of  Gloucefler  of  the  one  part,  and 
the  faid  prebendaries  on  the  other,  and  aifo  the  papers  de» 
livered  in  Aipport  of  their  feveral  claims,  particularly  the 
charter  of  foundation  of  Hen.  8.  bearing  dace  Sept.  4.  in 
die  33d  year  of  his  reign,  and  alfo  the  body  of  ftatutes 
given  by  bis  commiflioners  to  the  faid  dean  and  prebend* 
aries,  bearing  date  Jul.  5.  in  the  36th  year  of  his  reign, 
are  of  opinion  and  do  determine,  that  the  right  of  eleSingr 
and  removing  of  the  precentors,  minor  canons,  facrtftf^ 
fvbfacriflB,  fcboolmafters,  ufiiers,  organids,  lay-clerks, 
and  cboirifters  of  the  church  of  Gloucefier,  is  in  the  dean 
and  chapter,  and  the  dean  being  abfent,  in  the  vicedean 
and  chapter  of  the  faid  church.  In  witnefs  whereof  we 
do  hereunto  fet  our  hands  and  feals,  this  i6th  day  of 
Oa.  1755. 

Tho.  Cant.  (Herring). 

Tho.  Clerk  (Madcr  of  the  Rolls). 

Geo.  Lee  (Dean  of  the  Arches). 

In  like  manner,  there  have  been  feveral  difputes  be* 
twixt  the  deans  on  the  one  hand,  and  the  prebendaries  on 
the  other,  concerning  a  negative  power  which  the  deans 
have  claimed  by  virtue  of  the  faid  ftatutes  in  divers  in« 
fiances.  As  in  the  aforcfaid  church  of  Glouccfter,  about 
the  year  1752,  the  dean  refufed  to  affix  the  chapter  feal 
fo  a  leafe  agreed  upon  by  the  majority  of  the  chapttr ;  in- 
fifiiner,  chat  by  the  local  flatutes  his  confent  was  abfolutely 
necefTary  to  the  validity  of  fuch  leafe,  which  confent  he 
would  not  give.  But  the  dean  fubmitted  before  it  came  to 
a  judicial  determination. 

In  the  years  1752  and  1753,  a  like  difpute  happened  in 
the  cathedral  church  of  Carlifle,  about  the  dean's  negative 
power  in  conferring  of  benefices. — The  four  prebendaries 
of  which  the  chapter  confifteth,  one  of  vhom  is  alwavs 
vicedean,  unanimcufly  defied  and  nominated  under  the 
chapter  feal  Mr.  Henry  Richardfon,  to  the  perpetual  cu* 
racy  of  St.  Cuthbert's,  Carlifle.  The  dean  entered  a  ca* 
feat  againft  his  adonilfion ;  and  the  bifhop  refufed  to  ad* 
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mit  and  licence  hiin*  Whereupon  it  was  m'^vcd  in  the 
court  cf  king*s  bench,  f  jr  a  mandamus  to  the  bithop  to 
admit  and  licenfc  the  cur^tf • 

On  (hewing  caufe,  it  was  inGftcu  en  behJf  of  the  d^an, 
that  by  the  local  (latuces  the  dean's  confeut  is  r.eceirirr, 
and  conftqueniiy,  that  w'lhouc  this  the  r.oRitna;io;i  is  not 
good.  The  claufes  in  the  tiatutes  refpec^ing  ihis  point  arc 
tbefe  four : 

In  chap.  5.  Dc  cfficio  decani. -^—  —  S/fl;iifl!-.i  c;;j5r 
£t  Xislumus^  in  oiuiilui  ^asijis  grmJiis'ibus^  Viihii  in  feid^  cem^ 
€i^Wy  Urrtpum  et  frmurumdimijlim^  c:  htiUjizhrum  cci^" 
iuie,  aliifq^i  id ginus  rib:u^  dica'-A  (jl  p'^^j^Ks  J::'^  czKnyns 
shtimatur^  /hi  ck/iw§ /mrit  (mzds  intra  fi^r.i  n§^iri  An^-i^  d- 
jnitis  digat)  csnJiKjjn  ejui  rtqkira:ur. 

In  Chap.  6.     Dc  viiuatione  teirarum. Ptrrj^  jifw- 

«  am  crtbra  ttfituli  mmi*  in  i.s  flatutis  babtiar  ;  /i.^  iap.litJ 

m§mine  ubiqui  intimgimui  median  ad  minus  *&rum  t^i^s  kit* 
unri  §mzium  canoMtczrum  :  £a  tnimfua  tin^-^am  //r  cd^itm* 
lam  nUa  kai^ri  vsltutnts,  guieus  midia  a  J  msmus  fars  iz:ims 
tnuBiri  §mnikm  cav^iccrum  jlmkl  pfofsrs  adi,U  </  *^}^*jji 
aidim  €§nfimiiGt :  Xafff  a hfiniikm  camn '. j '  u/:i  ,  uffrugiu.  72  ^  ji 
pud  fern  viLahu}  nuii§  mid^  f^Ure  ja^ia^hs^  nsc  auiujus  r#- 
b%Tis  tjft. 

In  Chap.  7.     Dc  diaiiffione  terrarum  ad  firoiam. 

Prdttirta  vtlmmus^  et  mz  dtcenus  wee  cciTKiczrLm  n'jts  tgrr^j 
a»i  aneme^ta  uUi  i^cti  cut  cdf^rmm  dsmiitj:^  p^e  i^^Jil  7  it 
C^nfinju  cufitu^.'—^Zi.ciruZli^  V.r^y  id  zji^  n^^rijrr^  t*.vj- 
ricKy  cut  aiij  ijus gmris  iaijic/iica  hir.tpaj^  ad  cschtizmKk 
tcdifi^  n'ljlra  Jpt^tarAia^  decoKus  ckm  cai-ttuLe'^  aut  (ahji^.t 
dicams)  viudeautas  cum  cap:tui2  czrJitiz^i  aut  ^y^'/^  ^rtf • 
fmtamdi  jus  it  fetejhtc.71  hah/ant. 

In  Chap.  18.  De  officio  \icedecar.i. Sia:u:mms  it 

vshimus^  kt  vitidicansis  qui  pro  timp^e fkitit  cansnlcis  ti 
amnihms  minijitis  euU/ra  nsjira  {decttnQ  iS///*//,  1.-/  cec.mitM 
voiante)  p^^sfd  it  prOjp:ciatt  irq-'te  it  erdim  c^tineati  et 
fWitiwsque fi^ri  dfbtrtnt  per  dicanum  ^mfinttm^  q:icj  cdizzU' 
Ji^  Big§iia  it  ngim'n  prrtina^  iffh  olfiKti  out  ilpsis  i^ia 
vacantia  Une  it patlitir  faist  •/  fr.imjiret^ 

For  the  dean  it  was  urged,  that  by  the  5ch  Ibtule 
abcvementionedy  his  confenc,  if  he  is  preient,  mcS  per- 
fon«Uy  be  obtained ;  and  if  h:  is  abicat*  prcr^dcd  lie  be 
within  the  ki^c^doai,  his  cor^fenc  nevertheleis  :s  required. 

To  which  it  was  aol'werei,  that  the  7Sh  uatute  cz-- 
plains  thii  fully  \  whereby  it  appcareth,  that  the  dean  and 
chapter  if  the  dean  \i  prefent,  and  li  he  is  abicar,  the 
Ticcdcan  and cbaj^tcr  Gull  nos::iiaLe  and  prcfi^cu 
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-  Ic  was  further  infifted  on  behalf  of  the  dean,  that  the 
bifhop  is  vifitor  by  the  local  ftatutes,  and  thereby  is  ap- 
pointed the  expounder  and  interpreter  of  the  faid  ftatutes 
when  any  doubt  (hall  arife.     But  this  objedion  was  over- 
fulcd  :  partly,  as  it  fe?meth,  becaufe  Mr.  Richard fon  was 
00  member  of  the  chapter  or  body  corporate  fubjef):  to 
the  biihop*s  local  vtfitation,  and  having  by  his  nomina« 
tion  obtained  a  temporal  right,    was  therefore  properly 
before  the  court,  to  have  that  right  aflerted ;  and  partlyt 
perhaps,  becaufe  this  matter  of  vifitation  was  not  then  be- 
fore the  court,  but  would  come  in  regularly  upon  the 
bUbop^s  return  to  the  mandamus,  if  he  fhould  fo  think  fit 
thereupon  to  return  himfelf  vifitor;    and  perhaps  partly 
becaule  this  negative  power,  if  given  to  the  dean  by  the 
local  ftatutes,  might  be  deemed  by  the  court  to  be  con** 
trary  to  the  law  of  the  land.     And  the  rule  for  a  man- 
damus  was  made   abfolute:    fetting  forth,  that  whereas 
Henry  Richardfon,  clerk,  had  been  nominated  to  the  faid 
curacy,  and  had  applied  to  the  bifliop  to  admit  and  licenfe 
him,  and  that  the  bifliop  had  refufed  fo  to  do,  in   con* 
tempt  of  the  king,  and  to  the  damage  and  grievance  of 
the  faid  Henry  Richardfon,  and  U  tbi  manifeft  prejudice  §f 
Ins  efiati%  therefore  the  bifliop  is  cotnmanded  (in  the  ufual 
form)  to  admit  and  licenfe  him,  or  fliew  caufe  to  the 
contrary  (/)• 

The  bifliop  upon  the  mandamus  admitted  and  licenfed 
the  curate ;  fo  that  the  whole  caufe  upon  the  merits  came 
not  to  be  determined.  If  the  dean  had  appealed  to  the 
Vifliop  as  vifitor,  and  the  bifliop  had  determined  for  the 
dean's  negative  power  ;  or  if  the  bifliop  had  returned 
himfelf  vifitor  upon  the  mandamus,  and  thereupon  had 
proceeded  to  vifit  and  determine  as  aforcfaid  ;  then  upon 
m  prohibition  it  would  have  come  to  be  confidered,  how 
hx  thefe  local  ftatutes  in  this  particular  are  confiftenC 
with  the  laws  of  the  land,  according  to  the  third  reftric- 
tton  in  the  ftatute  of  the  6  An.  before  recited. 

(5  )  And  this  introduces  the  act  of  the  33  H.  8.  c.  27*  sieakm  by  mt« 
which  is  as  follows  :   /llbeit  that  ly  the  comm-jn  laws  c/thisiotUj^  ^ 

reaim  §/  Enj^^land,  all  ajjents  elc£iiom  grants  and  leafeSy  had 
vtfir  and  gTonted^  by  the  dean  warden  provoft  m after  prefident 
•r  eibtr  grutrner  cf  any  cathedral  church  hofpital  college  9r 
9tktr  £§rpdrathn,  with  the  ajjent  and  confent  of  the  more  or 


(/)  See  Cutate0>  4  and  10,  imbe  notes. 

I  *  greatir 
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ii6  SMttK  IttlH  dMilttaL 

gnmer  f^rt tf  tbdr  eh^fiHrfJbws  m-  krmhrm  ^JmAetr^ 

ftrmtiim  hsvimg  wtUa  ^  mjjmi  iktrnmtB^  it  cf  gmdmmi  rf* 

ftOmtd  im  the  isw  U  tie  gr^mues  mmd  l^tn  t/iU  fimt^  m  if 

ihi  fefiime  w  the  wi§ii  mumkr  rf /mcb  ihtfiut  /Jbrna  mad 

Wahrem  rf/M  arf§rsti^^  ^cvvtg  ymita  tf^ffimi^  irndthtsr^ 

mn§  tmfnied  mnd  mgnti\  jit  iht  fnd  tmumm  imwt 

JUmdimg^  diwers  fmmdtrs  •ffmtb  dtmmna  h^ffkmh  itOign 

€§fptrmtgmi  tdilim  iht/kij  rembm^  bmte  wpm  the  fmmdnUm 

m^  etiohBfimemt  •f  ihe/mme  deamriis  irfpimls  iwlkges 

€mpfr0ti§mf^  tfiM'tf^€m4  mmie  {^mngft  §iitr  itir 

mffs)  ixal  flmfmtis  mmd  §r£mnus  thmi  i/awy  mg  if  fmh 

ftrstim^  batfimg  fmoer  wr  amtbwiiy  tf  afimi  §r  Sfifmi^ 

0md  VHmld  dt^  smf  Jkcb  grmtf  tr  grmmtM^  timi  Aim  at  Jmdk 

kejt  eUQum  §r  grmmi  Jb&mid  he  had gremud  tr  kmfedi  mrndfrn 

Sht  fiirfenmrnrnte  •f  the  fmme^  emwy  perfmg  hmwmg  pfmMt  ef 

mffitute  the  fewu^  have  hern  and  he  daUy  thentuUe /we^Wm 

fi  the  rift^me  mtof  met  fteeetd  f  the  ferfeQim  effmeh  e!^i 

frmwts  mmd  ieafis^  mccerdimg  te  the  temr/e  tf  the  emmmiem  immam 

eftbii  remhm^  mmUfi  th^JbmmU  imemr  the  dms^er  ef  pfpirf. : 

fee  the  mveidieg  xx^trtef^  mmd  fer  the  dme  fxetmtmm  ef  the 

emimmm  Ltw  mamerjmify  tsitbm  this  remhi^  mmd  every  pise  im 

eme  aefenmity  '^tfremfim  U  he  mfed^  it  is  immOed^  thmtmUmmd 

emery  petmSmr  mO  mnitr  rmle  cmd  efleimte^  heretefmre  mmde^  «r 

htremjter  te  he  mmde^  hy  mst^  femmdir  §f  mmy  hefpitd  em^ge 

ieamry  er  ether  cerperatisn^  at  er  mpem  the  f§mmdmiiem  ef  mmif 

foch  hf/pitmi  eeUege  demmry  er  cerferefdem^  whenky  Ae  grmxt 

kmfe  gift  er  ek&iem  ef  the  gemirmer  er  rmkr  rffmdt  h^petml 

eeiUgt  diipiry  er  ether  cerfermticm^  vnA  the  mjpmt  efthe 

fmrt  efjmch  ef  the  feme  heffiud  €9Uege  demmry  er 


me  hefoe  er  Jhatl  home  vnci  er  nffemt  te  the  fieme^  mi  tketimmef 

'y  jmsmtm  me 


Jmh  gram  le^e  gift  er  tleSism  hmmfier  te  he 
im  amy  wfe  bmdrid  er  let  hy  mmy  eme  mr  mtmre^  haheg  the  hjftr 
mmmder  ef  jmeh  cerpwmtiem^  eemtrmry  te  thtferem  eeder  mmd 
eemrfi  rf  tee  amumem  law  efthes  reabm  rf  Englmd,  ^mB  he 
fremi  hemceferth  cUarly  frmflrmte  ve:d  amd  ef  mate  ifeO  ;  mmd 
that  all  eeths  hertt^fere  tahem  he  may  perfem  ef  fmch  h^pkmi 
esOege  demmry  amd  :iher  cerpermtiem^  fimilhe^  fer  ami 
ieg  th  ehfervame  sf  a^ry  fmsh  erder  ejlatmfe  er  rmie^ 
meed  amd  tf  meet  efft3  \  amd  thatfremihemeeferAmaeammmeF  rf 
ferfim  er  per  Jems  ef  any  fmth  h^piimi  ceLige  demniy  er  ether 
eerpermtaetB^  fleaUhein  mmy  wife  eemepeUdte  tmke  mm  emA  fm 
the  ekfermimg  rf  aeey  fmch  erder  eftatuU  er  rmle  ;  m  pmem  ef 
emery  perfm  givii^  fucb  emth,  te  ferfeit  fer  erfery  timu  jja 
efewRng  the  fern  if  5K  halfte  the  king^  amd  halfu  hiat  An 
will /me  fer  the/am  im  amy  efthe  Hmg\€em^s  efrecerd. 


The  tSt  feemeth  to  be  exprefled  in  terms  fomewhat  in- 
accurate and  confufed;  but  the-manifeft  intention  is,  to 
cilabiifli  the  iHile  of  the  common  law,  that  a  majority  of 
the  body  corporate  Ihould  bind  the  reft.  In  fome  parts 
of  the  aft  the  dean  feenreth  to  be  contradiHihguiihed 
from  the  chapter ;  To  as  that  the  negative  of  the  inferior 
number  of  tne  chapter  only,  excluuve  of  the  dean,  w'as 
berebv  intended  to  be  taken  away;  but  the  other  parts  6f 
the  2ct  feem  to  explain  this ;  exprei&ng,  that  ali  heal  flk- 
tutis^  wberiiy  the  grant  liafe  9r  elision  of  fucb  arporati$n 
Jbndd  hi  any  wift  hindnd  by  any  $nt  9r  morty  hiing  tbi  lijfer 
nmmbir  rffucb  CMrporatUn^  c9Htrafy  Uibi  fur  ft  §fthi  commm 
law^  fi>aU  bi  void.  And  it  is  certain,  the  dean  is  one  and 
but  one  member  of  the  body  corporate. 

Unto  all  which  vti^y  be  added,  that  the  rule  for  the 
neceffity  of  a  majority  of  the  whole  b6dy  to  be  confcni- 
ifig,  is  not  only  agreeable  to  the  common  law  and  (as  it 
icemeth)  to  the  declaration  of  the  faid  ftattite  o'f  the  33 
H.  8.  but  alfo  to  the  ancient  canon  laiK^,  Which  clearly 
determineth,  that  elections  ihall  be  made  by  the  major  et 
famor  pars^  that  is,  by  a  majority  of  legal  Votes  (as  is 
before  fet  forth  at  large  under  the  title  <CatbcDral0)  \u). 


(ft)  A  majority  of  the  chapter  is  necefTary  to  cenftitnte  a  ?a* 
nd  eledioo,  but  the  court  of  king's  bench  will  grant  a  man* 
damuf  to  compel  an  ele^ion  at  the  peril  of  thofe  who  refid, 
and  perhaps  the  bifhop  by  ecdelialtical  ccnfuresihay  alfo  com- 
pel them  to  do  their  doty,  but  he  cannot  by  his  ordinary  or 
vifitatorial  power  fill  op  a  vacancy  which  the  chapter  has  n6t 
illed  op  in  doe  time.     Harnuard  and  JVfhher  v.  the  Bijhop  of 
Chicbtfttr  in  prohibition,    i   7*.  ktp,  650.     And  the   court 
doubled  whether  the  bifliop  could  in  the  cafe  of  fuch  a  vacancy 
make  a  temporary  appointment.     Pir  Buller  J.  many  points 
have  been  decided  by  this  court  on  great  deliberation,     it  has 
been  refolved,  1.  That  a  mandamus  will  lie  to  compel  the 
dean  and  chapter  to  fill  up  a  vacancy  among  the  canons  refi* 
dentiary ;  and  on  fuch  a  mandamus  the  court  will  compel  an 
eledion  at  the  peril  of  thofe  who  refif!.     2.  That  the  ele^ion 
Is  in  the  dean  and  canons.     ^.  That  the  dean  has  ho  calling 
Toice.     4.  That  the  canons  have  a  right  to  vote  by  proxy, 
5.  That  there  is  no  lapfe  to  the  bifhop  in  the  ca(e  of  a  ca- 
nonry.     lb.    See  more  on  flexions,   Cat^Otato,   6.    and 

I  3  V.  0/ 


Ii8 


T.    OJ  ikcnz  i^  ^'ss^'^ian^ 


^oMM  Vitiimis       f ..  Tfar  wars  ficmi  i^  ii\[b  n^Icd  i^^ivsis  'Satl  mat  de 

7miiiii^"T        chief  or  cemih)  iisciiiiitr  cr.uri:iia  xa  nioqiekiv  a&  the  iieui 

fif  iku>  tnaiciri'%  chsprJ  i cuuL,  kuc  nil  bciin  sr  chs cfaigial 

cJ^  S'U   Gs&iT^*t  at  ^  ixiL.r.ir  4  iisi  vsixa^  xhs  hsabb  df  snr 

ccuicpiiOr  tiuDt,  ii:«  cnd;>si'£C  vi:ti  any  juriulifirinr,  iui 

taiu  fe  iberc  JCPt  fluT:*  Iciciie  dciju  vuESt  jiLriTdiSiurs  hsL  wjL- 

on  ikin*  cirpier ;  £e  "Jb:  oru  uf  CrDuoar  iks  Sunn,  i^ 


i^-ss,  ui£  ibe  psjrsaa  acocirS  z*^  hsvc  grrz-z  trie  f;^^ 
vlcro-jt  carfis.a  i^ch  Irfitz^dcc  sad  lDf4i3Si«a  It  £d:iB  : 
aj  s  zk^Itc  czlj  bv  rr.t  pitrciT,  sjii  lie  biS-ro 

I>»Tt^t^  4,  T;.c  dean  cf  11*  A-Afz  I5  n>:  jjiac  cf  :>.t  cr«-t  cf 

A?c:^s,  fo  Cftlled  cf  crj,'  il-ar^i^  la  Locoes,  t^j  zziSzn  gc 
lb?  tt€i,'dt  tJbtst^A  iHkit  At  the  isp  vhh  r^r.£  ;>^.&r5  ;;a 
IsCzi'^iZio  like  a  i«a.  bcr^s  mJb^ifi',  iz  vr.cs  ct*rc«&  tkii 
cxwrt  vaj  rter  vcrtt  to  be  hfli,  beir^^  t*e  ccKf  aatf 
HI'  ft  aaoffit  couft  acd  cor^itcrr  o:  tbe  3<v^r^^ioo  of 
the  a:chb*tsop  of  CasTcrbjrr;  whcs  pirlhot  B3W«  tw 
getr.cf  wjsh  t«e;*e  c:?ieri  iia  i-csfcn,  wkcrccf  Bov  is 
the  chef,  a-e  truh-n  the  cec^  ii  jj::!cif:>::n  cf  the  £iid 
2;cr.bifbcp  t3  fpir'tja:  c^u'^.s,  a.- J  exetr :  .cti  o;st  of  tbs 
tniLop  of  Lenders  ]\u  Ti.aioa.     GsJL  icc. 

AiKl  it  u  fuppok^  that  be  wa^  crLis^Hj  filled  deaa 
cftDis  court,  t>j  region  c(  h^s  fubttuuiioo  to  tne  arcti- 
ktflirp*»  official,  whtn  he  w«s  err p&o. td  abroad  in  tbre^a 
eoiba£ef  ;  uhrrcbr  bo'.h  thcle  naofcs  cr  ftrlcs  txcaiDe  at 
la't  m  cocnmoo    uL«er&ar:d:nz,  at  ii  were   r>a:»Dkinous 

^9J.  102. 

5.  There 


5.  There  is  alfo  a  deanrv  of  St.  Martin  le  grand  inpeioof  St* 
London,  concerning  which  Lind wood  puts  the  qucftion,  **"**•'•• 
whether  it  be   fuch  an  ccdenaftical  benefice  as  thaf  the 
incumbent    thereof   may   incur  fuch    penaltieS|  as  other 
perfons  beneficed   may  incur.     And  after  deep  inquiries 

into  the  laws  precedents  and  antiquities  foreign  and  do- 
meftic,  with  dfle£lable  variety  of  great  learning  on  both 
fidet  argumentatively  and  impartially,  at  laft  doth  con- 
clude it  in  the  affirmative.     GoJ.  53.  (at).  , 

6.  Tt  is  fdid,  that  after  the  death  of  the  dean  of  a  free  ProEti  dttrlag 
chapel  belonsing  to  the  king,  the  king  (hall  have  the  pro-  '•«*^®"* 
fits  of  the  deanry ;  for  it  is  at  his  pleafure,  whether  he 

will  collate  a  new  dean  to  it.     Gtfd.  52. 

But,  otherwife,  by  the  ftatute  of  the  28 //.  8.  r.  ir« 
the  profits  of  all  fpiritual  promotions  benefices  dignities 
or  offices,  inferior  to  thofe  of  archbifhops  and  bifbops, 
(hall  go  to  the  fuccefibr,  towards  the  payment  of  his  firft 
fruits. 

VI.     Of  rural  deans. 

1.  The  office  of  rural  deans  was  not  unknown  to  our  Antiquity  of  tke 
Saxon  anceftor?.     For  in  one  of  the  laws  afcribcd  to  Ed-*^"®'  "*'*^ 
ward   the  confefibr,  it  is  provided,  that  of  eight  pounds 

pcnaliy  for  breach  of  the  king's  peace,  the  king  fhall  have 
an  hundred  (hiliings  ;  the  earl  of  the  county  fifty  (billings  ; 
and  toe  dt-n  of  the  bijhop  in  whofe  dcdnry  the  peace  was  broken^ 
the  other  tf  n  :  which  words  can  be  applied  only  to  the 
office  of  rural  deans,  according  to  the  refpedive  diftri£ls 
whsch  they  had  in  the  parts  of  every  dioccfe.  Km.  Par, 
Ant.  633. 

2.  7  he  exercife  of  iurifJiLlion  in  the  church  by  patri-  Apportioning 

archs,  primates,  ant)  mciropoliians,  was  inftiluted  in  con-    *  ,  : 
r        •  1      1  t     /•  1       1  1-/1  /•-•#/■  rural  dc*nf. 

formitf  to  the  like  fubordmati')ns  in  the  Itate.  Gtbf.  971. 

In    like   manner  the  dioccfcs  within  this  realm  feem  to 

have  been  djvided  into  archdeaconries  and  rural  deanries, 

in  order  to  make  them   correfpond  to  the  like  divifion  of 

the  kingdom  into  counties  and  hundreds.    Hence  it  came 

to  pjfs,  that  the  archdeacons,    whofc  couits  were  to  an^ 

fwer   tt)  thofe  of  the   county,  had  the  county  ufuallv  for 

their  diftri<St,    and   took    their    titles  from  the  diftridl  in 

which   they  aded  ^  and  the  names  of  the  rural  deanries 


(a-)  Lind.  125. 

I  4  fcem 


I20  S)eaniB(  and  et)apteri^« 

(eeoi  to  be  taken  from  the  hundreds,  «nd  were  at  firft« 
^  aed  generally  now  are  the  fame,  i  IVarntr^ s  EccL  H'lft.  275. 
And  as  in  the  ilatc,  every  hundred  was  at  firtl  divided 
into  ten  cythings  or  friborgbs»  and  every  tything  vas  made 
up  often  families;  both  vihich  kept  their  original  naonesy 
notwithftanding  the  increafe  of  villages  and  people:  fo, 
ia  the  church,  the  name  of  deanry  ftill  continued,  not- 
viibftaodiog^  the  increafe  of  perfons  and  cburchts.  And 
ihefe  diftrids  from  time  to  time  have  been  con:ra£kd  or 
i^larged  at  the  difcretion  of  the  biibop.  1  ho*  fome 
deaories  do  flill  retain  the  primitive  allotment  of  ten 
churches,  efpecially  in  Wales,  where  the  moft  ancient 
ufages  do  continue.  In  the  diocefe  of  St.  Afaph,  the 
dearies  of  Bromfield  and  Yale  and  of  Kidwin  ;  in  the 
diocefe  of  Bangor,  the  deanries  of  Llin  and  Llivoa  , 
in  the  diocck  of  Landaff,  the  deanry  of  Uik{  in  that  oif 
St«  David*Sj  the  deaary  of  Emlin,  ■  have  the  precife 
number  of  ten  pariOi  churches.  And  feveral  other  dean- 
ries, that  upon  their  new  divifion  were  made  up  of  twocon« 
joined,  or  three  contrafied  into  two  or  one,  do  now  con* 
tain  the  number  of  fifteen,  twerty,  or  thirty  churchest 
according  to  the  divifion  fo  made  :  As  for  inftance,  the 
deapry  of  Burcefter  in  the  dit>cefe  of  Oxford,  is  made  up 
of  thirty-one  parifti  churches ;  out  of  which  the  church  of 
Ambroldeo  being  excepted  (as  before  the  refonnattbn 
being  in  the  deanry  of  Codefdon),  the  remaining  thirty  do 
caprefsly  anfwer  the  three  difiind  deanries  of  Cnrtlkig* 
ten,  Iflip,  and  Burcefier,  of  which  the  two  former  were 
annexed  to  the  latter.  JTnr.  634.  Gib.  971. 
AppmDtment  of  3.  And  as  in  the  aforefatd  law  of  king  Edward  the 
ittnl#«cf.  confeflbr,  the  rural  dean  is  there  called  the  dtan  §f  tbi 
lijhfp^  fo  without  doubt  he  WiS  appointed  by  the  biibop, 
, .  to  have  the  infpedion  of  ckrgv  and  people  within  the 

difhifi  in  which  he  was  incumbent,  under  him,  and  him 
alone ;  in  like  manner  as  the  archiprefbytcr  at  the  epi(^ 
copal  fee,  was  one  of  the  college  cf  prefbyters,  appointed 
at  the  pieafure  of  the  biflior,  who  in  his  abfence  might 
prefide  over  them,  and  under  him  have  the  chief  care  of 
al!  matters  relating  to  the  church.  Hut  as  in  procefs  of 
time,  by  the  conccffion  of  the  bifhops,  the  cathedral 
archipicfbyter  cr  dean  hecatrc  elective,  and  being  chofen 
by  the  college  of  prefbyte.s,  or  the  chapter,  was  only 
confirmed  by  the  biftiop  ;  fo  a^tcr  that  the  archdeacon, 
by  the  like  cor.cellons,  became  a  Ciarcr  in  the  admini* 
itraticn  of  cpifcopal  jurifui^fiion,  he  became  of  courfe  a 
flidier  in  :he  appointmeat  c'  rural  (levins,     dtj.  971. 

4.  The 


4.  The  proper  authority  and  jurifdifiion  of  rural  deans  Their  oath  •£ 
perhaps  may  be  heft  underftood,  from  the  oath  of  office  *^^^^* 
which  in  fomediocefes  was  anciently  adminiftered  to  theoi  ; 

which    was  this:    *^  I    A.  B.  do  f^ear,    diligently  and 

^  faithfully  CO  execute  the  office  of  dean  rural  within  the 

**>  deanry   of  D.     Firft   I  will  diligently  and   faithfully 

^  execute*  or  caufe  to  be  executed,   all  fuch  procefles  at 

**  (hall  be  direded  unto  roe  from  my  lord  bifliop  of  & 

**  or  Ifis  officers  or  mint(iers  by  his  authority.     Itenn  I 

^  will  give  diligent  attendance,  by  my  felf  or  my  deputy, 

**  at   every  con&fiory  court,   to  be  holdcn  by  the  (aid 

^  reverend  father  in  God,  or  his  chancellor^,  as  well  to  -^ 

^  return  fuch  procefles  as  (hall  be  by  me  or  my  deputy 

**  executed  j  as  alfo  to  receive  others,  then  unto  me  to 

^  be  differed.     Item,   I  will  from  time  to  time,  during 

^  my  (aid  office,  diligently  inquire,  and  true  information 

^  give  unto  the  faid  reverend  father  to  God,  or  his  chan* 

^  cellor,  of  all  the  names  of  all  fuch  perfons  within  the 

*^  fiiid  deanry  of  D«    as  ihall   be  openly   and  publickly 

<*  noted   and  defamed,  or  vehemently  fafpefled  of  any 

**  fuch  crime  or  offisnce,  as  is  to  be  puoifiied  or  reformed 

^  by  the  authority  of  the  faid  court.     Item,  I  will  dili* 

<*  gently  inquire,  and  true  information  give,  of  all  fuch 

"  peribos  and  their  names,  as  do  adminifter  any  dead- 

*'  men's  goods,  before  they  have  proved  the  will  of  the 

^  teftator,  or  taken  letters  of  adminifiration  of  the  de- 

*'  oeafed  inteftates.     Item,  I  will  be  obedient  to  the  right 

<'  reverend  father  in  God  J.  bifliop  of  B.  and  his  chan- 

*^  cellor,  in  all  honed  and  lawful  commands ;  neither  will 

*<  I  attempt,  do,  or  procure  to  be  done  or  attempted,  any 

*^  thing  that  fliall  be  prejudicial  to  his  jurifdidtion,   but 

**  will  preferve  and  maintain  the  fame  to  the  uttermoQ  of 

**  my  power."     Gai.  Jppend.  6,  7. 

5.  From  whence  it  appears,  that  beddes  their  duty  Their  holdioc 
concerning  the  execution  of  the  bifliop's  procefles,  their '""'  «hipttri, 
office  was,  to  infped  the  lives  and  manners  of  the  clergy 

and  people  within  their  diftridl,  and  to  report  the  fame 
to  the  btOiop :  to  which  end,  that  they  might  have  know- 
ledge of  the  ftate  and  condition  of  their  refpe^ive  dean- 
ria,  they  had  a  power  to  convene  rural  chapters.     Gilff 

973- 

Which   chapters  were  made   up  of  all  the  inflituted 

clergy,  or  their  curates  as  proxies  of  them,  and  the  dean 

as  prefident  or  prolocutor.     TTiefe  were  convened  cither 

upon  more  frequent  and  ordinary  occaGons,  or  at  more 

iotemn  feafons  for  iiie  greater  and  more  weighty  aiFair^. 

6      •  Thofc 
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Tncfe  ef  rhe  forner  fiirt  «oc  hM  m  irit  rrcrv  three 
werks.  In  imifatJcti  of  ibc  coora  bcmo,  vrldi  run  genc- 
falif    in   :hi$  form,  hnm  three   fPceks  to  three  weeks: 
but    a^ierv^rth   ihzj  were  soft  caaniorsiy  hex)  oce  a 
snr:r:h,  at  the  besiniuiks  cf  rbc  msodi,  in  J  wne  tor  this 
fc^Vjii  C2.11rd  k&iencx  or  raccirW  ipcciine;.     But  their 
moft  fc\tmr*  snd  prkidp^J  chapten  w<rre  ajkmb^rd  once  « 
quarter,  in  which  there  ins  to  he  a  more  fjii  houi'e,   and 
gnarters  of  grcit  ioipckrt  vtere  to  be  here  A'oihc  trARfaflet?. 
A)\  red  rs  and  Yicirs  or  their  cipeKaees,  were  b:*und  to 
attend  thefe  dnpcert,  and  to  bring  infonnation  of  2 II  ir« 
rrguUriticf  cc!r«fnitted  io  their  refrcd-ve  parifhs     ?f  the 
dears    were  bj  bckncik  rr  urgent  balinefii  «?eta'ned  from 
their  appfaring  and  prcfidirg  ia  f^ich  coavention;,    they 
had  power  to  confiirvte   their  fu  ^ieaas  or    vicegerents. 
The  plice  of  holding  thefe  chapters  was  at  firf^  in  any 
oflwrchttfch  within  the  diftrid,  where  the  miniAer  of  the 
pUct  was  to  practtrf  fir,  that   ist,  to  entenain  the  dean 
and  hrs  immediate  officers.     But  be caufe  in  pariibes,  that 
were  (tnatl  and  unfre^oented   there  was  no  fit  accom- 
modation  to  be  had  for  fo  gte jt  a  concourfe  of  people  ; 
therefore  in  a  council  at  London  under  archbifliop  Strat* 
ford,   in  the  year  1342,  it  was  ordained,  that  fuch  chap- 
ters fhoutd  not  be  b«rld  in  any  obfcure  village*  but  in  the 
larger  or  more  emir.ent  parifhes.     AVv.  639,  640. 

And  or.e  fpecial  reafon  why  ih<y  feemed  to  have  been 
formed  in  this  realm  after  the  manr.?r  of  the  courts  bmron 
is,  becaufe  we  find  nothing  cf  rur^l  chapters  in  the  an- 
cient canon  la^v.     G:hf,  973.  (v) 

In  purfuance  of  which  irttitution  of  hoMin^  rural 
chapters,  and  of  the  office  of  rur^l  dfans  in  infpefling  the 
snanneri  of  clergy  and  people,  and  c;iecuting  the  bifbop's 
procefies  for  the  reformation  thereof,  we  fii»d  a  conftitu* 
tion  of  arch^>ifliOD  Pcccham,  by  which  it  is  required,  that 
the  pr lefts ^  ert  every  Sun/ieiy  immediatity  following  the  b§UiMg 
•J  the  rural  chapter ^  fl>ail  expcund  t$  the  pccple  the  feniemte  0/ 
ejf£cn:mufiicat'99i. 

And  in  thefe  chapters  continuilly  prefided  the  rural 
deans,  until  that  Otho  the  pope's  lee;a(e  required  the 
an  hdeacons  to  be  frequently  prefent  at  them  ;  who  being 
fuperior  to  the  rural  dean5,  did  in  efFcd^  take  the  prefi* 
dcncy  out  of  their  hands :  infomuch  that  in  Kdward  the 


(f)  LindwoodydKcoarfingof  thefe  rural  dean*,  fays,  magrs 
nit unt ur  coM/uetudiBt  f  atria  quamjuri  commumi,     i*.  15. 

firft's 


firR*s  reign,  John  of  Athon  gives  this  account  of  ft ; 
•*  Rural  chr^picrs/'  fays  he,  **  at  this  day  arc  holden  by 
••  the  archdeacon's  officials,  ^nd /omet'mes  by  the  riira! 
•*  deans,"  From  which  conflitution  of  Olho,  we  may 
date  the  decay  of  rural  chapters ;  not  only  as  it  was  a 
difcouragement  to  the  rural  dean,  who^e  peculiar  care 
the  holding  of  them  had  been  ;  but  alfo,  as  it  was  natural 
for  the  archdeacon  and  his  oflicial  to  draw  the  bufmefs 
that  had  been  ufu ally  tranfaded  there,  to  their  own  vifw 
tation,  or,  as  it  is  ftiied  in  a  conditution  of  archbifhop 
Langron,  to  their  own  own  chapter.     Gibf  973. 

6.  And  this  office  of  infpeding  and  reporting  the  man-  Tbeif^itteni* 
Dcrs  o*  the  clergy  and  people  rendered  the  rural  deans  nc-  ?"f'*J****g 
ceflary  attendants  op  the  cpifcopal  fynod  or  general  viGta- ,1^,0^^ 
tion,  which  was  held  for  the  fame  end  of  infpedting,  in 
order  to  reformation.  In  which  fynods  (or  general  vifi* 
Cation  of  the  whole  diocefe  by  the  bifliop)  the  rural  deans 
were  the  (landing  repnefentatives  of  the  reft  of  the  clergy, 
ind  were  there  to  deliver  information  of  abufes  committed 
within  their  knowledge,  and  to  propofe  and  confult  thb 
beft  methods  of  reformation.  For  the  ancient  epifcopal 
fyoods  (which  Were  commonly  held  once  a  year)  were 
compofed  of  the  bifhop  as  prefident,  and  the  deans  cathe- 
dral or  archipreibyters  in  the  name  of  their  collegiate  body 
of  pretbyters  or  priefts,  and  the  archdeacons  or  deputies 
of  the  inferior  order  of  deacons,  and  the  urban  and  rural 
deans  in  the  name  of  the  pzrifh  minifters  within  their  di- 
vifion^  who  were  to  have  iheir  expcnces  allowed  to  them 
accordifig  to  the  time  of  their  attendance,  by  thofe  whom 
thev  reprefented,  as  the  pradice  obtained  for  the  repre- 
fematives  of  the  people  in  the  civil  fynods  or  parliament. 
But  this  part  of  their  duty,  which  related  to  the  informa- 
tion of  fcandals  and  offences,  in  progrefs  of  time  devol- 
ved upon  the  churchwardens  ;  and  their  other  office  of  be- 
ing convened  to  fit  members  of  provincial  and  epifcopal 
fynods,  was  transferred  to  two  pro^^ors  or  reprefentatives 
of  the  parochial  clergy  in  every  diocefe  to  afTemble  in  con- 
vocation, where  the  cathedral  deans  and  archdeacons  ftill 
kept  their  ancient  right,  whilH  the  rural  deans  have  given 
place  to  an  ele^ion  of  two  only  r>r  every  diocefe,  in- 
Head  of  one  by  Sanding  pJace  for  every  deanry.  Ken,  6489  . 
649. 

7*  And  albeit  their  office  at  iirft  might  be  merely  infpec-  Their  jodicUt 
tion,  yet   by  degrees  they  became  poffefTed  of  a  power  to  *"<*"***"  *V' 
jadge  and  determine  in  fmaller  masters  ;  and  the  reft  they  ind'wtulordiV 
were  to  report  to  their  ecclefiailical  fuperiors.     Gil*/.  972.    narj. 

And 
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And  by  fpccial  delegation  they  had  oocafionally  coai« 
ooitted  to  tbem  the  probate  of  wills,  and  granting  admi* 
nifiration  of  the  goods  of  perfons  inteftate ;  the  cvAoij 
of  vacant  benefices,  and  granting  infli^utions  and  indvc* 
tions ;  and  fometimes  the  decifions  of  tcRamentary  caofes, 
and  of  matrimonial  caufes,  and  matters  of  divorce.  Of 
ivbich  there  appear  fome  footdeps  in  one  of  the  Icgatine 
'  conftitutions  of  Otho :  by^which  it  is  injoioedt  that  the 
dean  rural  iball  not  thereafter  intermeddle  with  the  cognis- 
ance of  matrimonial  caufes :  and  by  another  confticudon 
6f  the  fame  legate,  he  is  commanded  to  have  an  authentic 
ieal :  all  which  fliews,  that  anciently  thcifi  was  (bmewhat 
of  juiifdidion  intruded  with  them.  Kin.  641—- 4.  647. 
Giif.  972.     Gfid.  Appind.  7. 

And  before  their  declining  ftate,  they  were  fooietimet 
made  a  fort  of  chQrtpifcQpi^  or  rural  bifliops:  being  com^ 
jDiffioned  by  the  diocefan  to  exercife  epifcopal  jurifdiQioii» 
for  the  profits  whereof  they  paid  an  annual  rent :  but  aa 
the  primitive  cbcnpi/ceti  had  their  authority  ireftrained  by 
fome  councils^  and  their  very  office  by  degrees  aboliflial^ 
to  this  delegation  of  the  like  privileges  to  rural  deaos,  aa 
a. burden  and  Ifcandal  (b  the  church,  was  inhibited  by 
pope  Alexander  the  third,  and  the  council  of  Toon.  £«• 
630.  (z). 
Thetrcontiot*  .  g.  This  office  hath  been  always  of  a  temporary  Battue i^ 
•nee  in  their  ^ j  ;,  expre&ly  declared  fo  to  be  both  by  Lindwood  and 
John  de  Athon.  And  this  was  the  reafon  why  the  fealt 
which  they  had  for  the  due  return  of  citations,  ond  for 
the  difpatch  of  fu9h  b'ufinefs  as  they  (hould  be  ecoployed 
^out,  had  only  the  name  of  the  office  (and  not  aa  other 
firals  of  jurifdi^ion,  the  name  of  «the  perfon  alfo)  engrav- 
ci  in  it.     Gii]^  9Ji«  . 

But  in  the  dioc^efe  of  Norwich,  the  admiffiao  of  ron^ 
deans  fcems  to  have  been  more  folemn  than  elfewhcre,  aofi 
their  continuance  perpetual :  for  whilft  that  fee  was  va- 
cant, in  the  time  of  archbilhop  Witlefey,  feveral  rural 
deans  there  were  callaad^  whereas  in  other  places  they  ace 
only  faid  to  be  admitud ;  and  in  an  ancient  metropolitical 


(a)  For  the  nttore  of  thcfe  cbnrtpi/cepit  who  were  ap- 
pointed by  the  bifhop  of  the  diocefe  to  govern  a  certain  dif-- 
trid  withia  ir^  abd  were  very  numerous  in  the  early  «gct  of 
the  church,  but  were  afcerwards  aboliflied,  fee  Cmjac,  torn.  t% 
Ad,  I.  6.  ///.  Pond,  de  Excu/at,     Dift.  63.    Infi.  J.  C.  1.  ly* 


office. 


vifitation 
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▼ifitition  of  the  fame  diocefe,  the  firft  in  every  deanry  is 
fiich  an  one  perpitual  dean.     Gibf.  97a. 

And  perhaps  feveral   of  the  deans  of  peculiars  may 
have  Iprung  oririnally  from  rural  deans. 

9.  Finally  ;  oj  the  prefcription  and  power  of  the  arch^  Thdr  MAt 
deacons  and  their  officials,  it  happened,  that  in  the  next 
a«  before  the  reformation  of  our  church,  the  jurifdidion 
of  rural  deans  in  this  ifland  declined  almoft  to  nothing. 
And  at  the  reformation,  in  the  publick  aSs  of  our  re- 
formers, no  order  was  taken  for  the  reftoration  of  this 
part  of  Che  government  of  the  church.  Jn  the  ufvrmaff 
UgMM  this  was  provided  for,  but  fell  to  the  ground  for 
want  of  confirmation  by  the  legiflattve  power.  So  that 
thefe  rural  officers  in  feme  deanrics  have  become  extind, 
in  others  have  only  a  name  and  Ibadow  left.  Nor  do  we 
find  any  exprefs  care  further  taken  for  the  fupport  of  this 
office,  but  only  in  the  ■  provincial  fynod  of  convocation 
held  at  London,  April  3,  1571,  by  which  it  was  ordain* 
ed^  chat  **  the  archdeacon  when  he  hatltfiniAied  his  viii* 
**  Cacioo,  (hall  fignify  to  the  biihop  what  clergymen  he 
**  hacb  found  in  every  deanry  fo  well  endowed  with  leanw 
^  ing  and  judgment,  as  to  be  worthy  to  inftrud  the  peo- 
<^  pie  in  fermons,  and  to  rule  and  prefide  over  others:  out 
**  of  chefe  the  bi(bop  may  chufe  fuch  as  he  will  have  to 
^  be  rural  deans."  But  this  is  rather  a  permiffion,  th^ko  « 
poUtive  command,  for  the  continuance  of  that  office : 
however,  it  proves  that  rural  deans  were  thought  fit  mi- 
nifters  to  affift  in  difpenflng  the  laws  and  difcipline  of  our 
reformed  church ;  and  it  doth  imply,  that  when  they  are 
deputed  by  the  bifhop,  they  may  exert  all  that  power 
which  by  canon'  and  cuftom  refided  in  the  faid  office  be- 
fore the  reformation.  The  little  remains  of  this  dignity 
and  jurifdifiion  depend  now  on  the  cufiom  of  places, 
and  the  pleafure  of  diocefans.      Ken.   652,  653.     Gad. 

Dedication  of  churches.    See  CBlttt^t 
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^Defamation  {a). 


I.  I>Y  the  flatute  of  CircumrpeAe  agatis,    13  Ed.   f« 

^  ft.  4«     /«  f^KyJr  ef  defamAtien^  it  hatb  beengranud  al^ 

rtttdyy  that  itjball  bi  tried  in  a  Jpiritual  c§urt^  whin  m$9iiy  is 

not 


(«)  A  man  may  defaipe  another  by  words  fpokea,  or  m 
writing.     When  (lander  is  reduced  to  wricin*;,  it  it  called  a 
libeU  which  term  comprehends  alfoany  defamatory  ptAure  or 
drawing,  and  the  author  of  it  may  be  puniflied  /criminally  by 
indiAmenr,  prefentmeot,  or  information,  bis  condud  tend- 
ing to  a  breach  of  the  peace;  or  he  rony  be  fued  for  damages 
ib  a  civil  adlion,  and  in  fome  cafes  may  l>e  cited  into  the  fpi- 
ritoal  courts.     When  flandcr  is  confined  to  words  fpokeo,  the 
two  laft  modes  of  punifhmentonly  can  be  r^forted  to,  except 
tbe  words  are  feditioos,  or  fpoken  of  a  magiflrate  in  the  €xe« 
cation  of  his  duty,  or  come  within  the  flatute  9  and  10  W.  5. 
againft  blafphemy  and  prophanenefs,  in  which  cafes  the  perfon 
uttering  them  may  be  iodiAed.     Scandalous  words  are  cither 
a£Uonabie  in  themfelves,  or  not  being  aflionabJe  io  them* 
felvca  become  fo   from  confequential  damages.     Words  arc 
adionable  in  themfelves  which  impute  to  a  perfon  a  crime  for 
which  he  may  be  indicted  and  fuffer  corporal  punifhment,  or 
which  charge  him  with  having  a  contagions  diforder,  or  which 
impute  to  him  corruption  or  inability  in  an  office  of  truft  and 
profit,  or  which  tend  to  difi^race  him  in  his  trade  or  profefiion. 
Words  not  adionable  in  themfelves  may  become  fo,  if  thcf 
occafion  temporal  damage  to  the  party  againll  whom  they  are 
fpoken :  thos,  though  it  is  not  adionable  to  call*  a  man  m 
baftard,  or  a  clergyman  a  dunce  or  heretick,  yet  if  inconfe- 
qoence  thereof  the  father  of  the  one  difinherit  him,  or  the 
other  lofe  preferment,  an  a£tion  will  lie.     Words  which  im- 
pute an  ofience  cognisable  in  a  fpiritual  court,  may  be  pa- 
niflied  in  that  comt.    But  three  incidents  are  required  in  a  futt 
for  fpiritual  defamation,     i.  That  it  concern  matter  merelf 
fpiritua),  and  determinable  in  the  ecclefiailical  courr,  as  call- 
ing aperfon  '•  heretick,  fchifmatick,  adulterer,  fornicator,&c.** 
2.  It  ought  to  concern  matter  merely  fpiritual  only,  for  if  fucb 
defamation  touches  or  concerns  any  thing  determinable  at  the 
common  law,  the  ccciefiailical  judge  (hall  not  have  cognizsnce 
of  it.     3.  He  who  is  defamed  cannot  fue  there  for  amends 
or  damages,  but  only  for  the  punifhment  of  the  fin,  pro/alute 
amiaur^   4  Rep,  20.    and  for  cofts.       If   therefore  words  for 
which  an  action  would  lie  are  coupled  with  words  which  are  a 
fpiritual  defamation,  and  a  fuit  is  inflituted  in  the  fpiritual 
coort  for  the  whole,  a  prohibition  lies;  alfo  if  it  be  fuggefted 

CO 
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m§t  dtmandtJ^  hut  a  thing  domfor  punijhmtnt  of  Jin  :  in  Hiiich 
<aftj  the  fpiriiual judge  Jhall  bcvt  pnQir  to  takt  Jtnaivigdge  not* 
unthflanding  the  king's  prohihitidn. 

It  both  been  granted  afnady]  By  this  it  appeareth  (faitli 
lord  Coke)  that  the  cognizance  of  defamation  was  granted 
by  %St  of  parliament;  for  otberwife  it  could  not  b« 
granted.     2  In/t,  492. 

IThen  money  is  mt  demanded]  For  in  this  cafe,  he  that 
is  defamed  cannot  fue  there  for  amends  or  damages  5  but 
only  for  correction  of  the  fin,  pro  Jalute  ahima.    2  hjjf*  ^ 

And  by  the  ftatute  of  articuli  cleri,  9  EJ.  2.  c.  4.  In 
defamations y  prelates  fiall  correct ^  the  king^s  prohibition  net* 
wthftanding  ;  firji  enjoining  a  penance  corporal,  which  if  the 
offender  will  redeem^  the  prelate  may  freely  receive  the  money ^ 
d#'  tbt  kings  prohibition  be  Jhewed. 

2.  But  to  bring  offences  within  tbefe  Ratutes,  they  mufi  ^ot  ^'^  matters 
liave  thefe  following  incidents :  «irpoui. 

As,  firft,  the  defamation  mufl  not  be  for  matters  tern* 
poraK 

Thus  if  a  man  be  called  thief  oz  traytor  :  if  one  be  fued 
for  fuch  flander  in  the  ecclefuftical  court,  a  prohibition 
lieth.     God.  516. 

So  if  one  call  a  man  a  perjured  perfon  ;  he  mud  take  his 
remedy  for  it  at  the  common  law.     2  InjK  493. 


to  the  court  chat  a  temporal  damage  has  been  received  frooi 
words  which  are  a  fpiritual  defamationy  or  that  other  words 
for  «bich  an  a£lioQ  would  lie  were  coupled  with  them  ;  for  ic 
woold  be  vexatious  to  proceed  in  both  courts.  3.  Bac.  Ah. 
520.  h%  to  the  modes  of  defence  to  which  the  autho.  of  de- 
ftmatioQ  may  refort,  it  is  to  be  obferved.  that  in  a  criminal 
prolecotioD  for  a  libel,  the  truth  of  the  charge  is  no  jullifica. 
tioOy  for  it  IS  a  reafon  why  the  party  offending  (hould  be 
-bropght  to  publick  puniHiment,  and  not  why  he  (hould  be 
libelled,  tho'  by  the, 3*  G,  3.  c»  60.  the  jury  may  give  a  ge- 
neral verdifl  upon  the  whole  matter  put  in  ifTue.  fiut  in  a 
civil  a^ion  for  damages,  whether  for  pablifhing  a  libel  or  for 
•tteriog  defamatory  words,  the  defendant  may  jodify,  b/ 
facing  on  the  record  the  truth  of  the  charge,  in  fuch  a  man- 
ner as  to  give  the  plaintiff  an  opportunity  cf  refuting  it.  B. 
v.  /*.  8.  1  7.  Rep.  748.  Janfon  v.  Stuart.  If  a  fuit  be  in- 
iScoted  in  the  fpiritual  court  for  defamatory  words,  the  de- 
leadaot  may  judify  or  reconvene*  as  is  noticed  infrat  lo 
tod  ii« 

Al.  22 


M.  22  H.  8.  A  fuit  was  in  tlie  fpiritual  courti  for 
catling  one  a  y2i^  know;  and  a  prohibition  was  granted  : 
for  inavi  originally  was  no  word  of  reproach,  butfignified 
a  man  fervant,  and  a  knave  child  a  man  child,  a  Imfl^ 
493.  For  albeit  chefc  worda  do  npc  imply  any  oflfence  of 
which  the  temporal  law  taketh  cognisance,  yet  being  alfo 
not  of  fpiritual  cognizance,  the  temporal  courts  will  grant 
a  prohibition,  that  the  ecclefiaftical  courts  may  not  exceed 
their  jurifdidion. 

In  like  manner  a  fuit  being  commenced,  for  calling  the 
plaintiflF  qtuani  a  prohibition  was  granted,  by  reafon  of 
'  the  uncertainty  of  that  word.     Gad.  517.. 

E.  9  ff^.  Braithwaiu  and  Matthews.  Matthews  libel- 
led  in  the  fpiritual  court  agtinft  Braithwaite,  for  having 
faid  Matthews  is  a  rogui^  a  cheating  rogue,  and  keeps 
rogues  company.  And  a  prohibition  was  granted.  L. 
Kajm.  212.  {h) 

At.  ID  W.  A  libel  was  preferred  againfl  a  man  in  the 
fpiritual  court,  for  faying  to  another.  Thou  art  an  impu- 
dent brazenfaced  Btdzihuh:  and;i  prohibition  was  granted. 
£.  Rajm.  397.     2  Sa\k.  692. 
Kor  for  mitten     3,  fior  muft  the  defamation  be,  for  matters  fpiritual  mixt 

fpiritttil  mixed    „;;|.  ,^^.^^^i 

vuii  u»poi»J.  ^""  temporaJ, 

Thus,  B.  i\  TV.  A  libel  was  preferred  in  the  ecclefi- 
aftical  court  for  fcandalous.  words,  vi%.  You  are  a  damn- 
ed bitch,  whore,  a  f%cky  whore^  and  if  you  have  not  the 
itch,  you  have  the  pox.  And  it  was  moved  for  a  prohibi- 
tion, ^ecaufe  an  adion  lies  at  common  law.  And  this 
differsnce  was  taken,  where  the  word  pox  is  joined  with 
other  words,  fo  that  it  cannot  be  underftood  but  of  the 
French  pox,  there  the  a6!ion  lies.  And  by  Holt  chief  juf- 
tice :  the  joining  it  with  the  word  whore,  will  make  it 
to  be  under ftood  of  the  French  pox,  which  is  adionablei 
and  he  cited  a  cafe  where  the  words  were.  He  got  the  pox 
by  a  yellow  haired  wench  in  Moorfields,  and  they  were 
held  adtionable.  And  a  piohibition  was  granted.  Ld.  Raym. 
446. 

H.  ID  G.  2.  Legate  and  Wright.  It  was  moved  for  a 
prohibition  to  the  fpiritual  court  of  Norwich^  in  a  fuit 

{b)  Neither  can  an  adlion  be  maintained  for  calling  out 
villain,  rogue,  or  varlet,  for  tbefe  are  words  of  mere  paffioa 
and  anger.  4  Rep,  15.  h.  Sicui,  if  difgraceftil  words  are 
fpokcn  of  a  man  in  bis  profeflion.     1  Fin.  Ab,  (S.  a,) 

pending 


V 

prndtng  there  for  defamation.  The  words  were,  You  are 
an  old  rogue,  and  a  thii/^  and  I  will  prove  you  fo,  and  an 
old  wbori?iji  rogue,  and  a  hajlarj-^etting  old  rogue:  it  was 
allowed,  that  the  latter  words  were  of  fpiritual  cognizance; 
but  as  the  firfl  was  temporal,  a  prohibition  will  lie  ff)^  the 
i»rho!e.  And  a  ru^e  was  made  to  (hew  caufe.  On  (hewing 
caufe,  it  was  alled^cd  that  thefe  words  were  not  of  a  tem- 
poral nature  fufticient  to  ground  a  prohibition.  But  the 
court  held  the  contrary;  and  accordingly  the  rule  was 
made  abfolute.     2  yur.  EuL  2 1 5. 

4.  But  to  intitle  the  fpiritual  court  to  jiirifdi(Stion,  the  But  for  fpiritual 
dcramation  muft  be  for  matters  merely  fpiritual.  mitten odI/, 

Thus  in  the  cafe  of  Smith  and  ff^osdy  M.  5  IF.  Libel 
in  the  fpiritual  court  for  thefe  words,  You  are  a  rogue, 
rafcal,  vuhonmojiir^  and  a  fon  of  a  perjured  affidavit  bitch. 
A  prohibition  was  moved  for;  and  all  the  woids  being 
waived  but  the  word  tLkoremaJier  (none  of  them  being  fucli 
as  an  afticn  may  be  brought  for  at  the  common  law),  ic 
was  urged  that  it  is  only  a  word  of  heat,  and  that  words 
of  paffion  are  not  defamatory,  but  regarded  by  the  hearers 
no  more  than  the  words  of  one  non-compos  mentis  or  mad. 
But  by  Hult  chief  juftice;  to  fay  whoremafter  of  a  man, 
is  the  fame  with  whore  of  a  woman,  which  is  an  eccleflaf- 
ticat  (lander.     2  Salk,  692. 

//.  9  Car,  Gohht's  cafe.  A  prohibition  was  prayed,  to 
Kay  a  fuit  in  the  fpiritual  court  for  defamation,  in  fpeak- 
ing  thefe  words.  He  is  a  cuckoldly  knave ;  and  a  precedent 
was  cited,  that  for  faying  he  is  a  knave,  and  a  cheating 
knave,  fuit  bting  in  the  fpiritual  court,  a  prohibition  was 
granted  upon  good  ad vifement.  But  the  court  faid,  that 
precedent  is  not  like  to  this  cafe;  for  there  was  not  any 
cifence  wherewith  the  fpiritual  court  ought  to  meddle;  but 
in  this  cafe,  for  thel^  words,  it  is  properly  to  be  examined 
and  puni(hed  there.  And  a  prohibition  was  denied.  Cro. 
Car.  339. 

//.  2  G.  2.  Fcrgufon  and  Cuthhcrt.  A  prohibition  was 
moved  to  a  fuit  in  the  fpiritual  court,  for  calling  a  woman 
fik  Zfid  fl^vmpety  and  fa)ing  he  would  cut  his  wife's  legs 
off  if  (he  was  fuch  a  (trumpet :  and  denied  ;  for^  by  the 
court  they  are  a  charge  of  incontinence,  and  the  ngn)(ica- 
tion  of  them  well  known.  Str.  82j. 
'  T,  40  Eliz.  Pollard  and  Armft)uw,  Pollard  and  his  wife 
brought  an  afiion  againft  Arm(haw  for  thefe  words,  Thoa 
art  a  vuhurty  for  J.  S.  goldfmuh,  hath  the  ufc  of  thy  body, 
and  a  c&it  is  too  good  ier  liiee.  By  the  court,  The  words 
Vol.  III.  K  are 


ISO  tbtfamatitm. 


are  of  fniritual  cognizance  only,  and  the  adioo  will  not  Otf 
GeuUfb,  172.     God.  519.  (r) 

E.  3  An.  Graves  and  BlancbeU  An  adion  was  brought 
for  thefe  words,  She  is  a  ivbore^  and  had  a  baftard  by  her 
father *s  apprentice.  And  judgment  was  arrefied.  The 
court  faid,  they  could  not  overthrow  fo  many  authorities. 
The  reafon  of  the  law  is,  that  fornication  is  a  fpiritual 
offence ;  and  no  aAion  lay  at  the  common  law  for  what 
the  common  law  took  no  notice  of,  without  fpecial  da* 
mage.    2  SaU.  696. 

E.  4  An.  Auberrj  and  Barton.  A  woman  Itbelled  againft 
another  in  the  fpiritual  court,  for  thefe  words.  You  are  ^ 
hrandy-nsfedvfhcri^  you  flink  of  brandy.  And  a  prohibi* 
tion  was  moved  for,  becaufe  they  were  words  of  heat,  and 
did  rather  charge  the  defendant  with  intemperance  thin  in- 
tontinence.  fiut  by  Holt,  chief  juftice,  prohibition  hath 
been  denied  in  like  cafes  forty  times.  And  a  prohibition 
was  denied.     L.  Ra^m.  1136.  {d) 


i>  I 


(r)  Bat  an  adion  for  thefe  words  would  lie  in  Londoo,whcre  by 
cuftom  a  whore  (it  it  faid)  may  be  fubjeAed  to  corporal  poniih* 
mcnt  by  the  common  law,  viz.rarfin^f  irfm%  7-  For  this  reafon 
prohibitions  have  been  granted  to  a  fuit  in  the  fpiritual  coarr» 
forpublifbing  of  a  woman  who  lived  in  London,  that  flie  was  m 
ftrumptt\  and  alfo  for  calling  the  hufband  of  a  woman  who 
Jived  in  London,  cuckold^  which  is  tantamount  to  calling  her 
wbort.  S  hfod.  114..  Forte/c.  Rep.  347.  Btr.  555.  Alio 
for  faying  of  a  (ingle  woman  in  London,  that  Jhe  ^vat  'with 
child.  Strtt.  545-;  from  which  we  may  conclude,  that  had  the 
words  been  fpokrn  out  of  London,  a  prohibition  would  have 
been  denied.  A  fimilar  cuftom  is  (aid  td  ezift  in  the  borough 
ofSonthwark.  1  Keh.  418.  1  Sid.  97.  AndioBriftol,  it  is 
faid,  that  offenders  of  ibia  clafa  may  alfo  be  punifhed  by  the 
temporal  courts,  by  cuftom.     Andrrws  300. 

(4}}  A  wife  may  inftitute  a  fuit  in  a  fpiritual  court  without 
her  hufband  joining  in  it,  for  words  which  charge  her  with 
adultery,  becaufe  Qie  is  liable  to  do  penance  for  the  offence. 
2  Rdl.  Ah.  298.  I  Roll.  Rep.  426.  3  Bulft.  264.  M^edn 
V.  MotaeHf  and  the  hufband  cannot  releafe  the  fuit  againft  her 
will,  though  they  be  divorced  a  nun/a  et  there^  for  the  fuit  is 
to  reftore  her  credit,  lb.  et  infra  12.  But  a  married  man 
cannot  maintain  fuch  a  fuit  for  being  called  riiri0A/,withoot  his 
wife  joining  in  it,  becau(e  (he  only  is  defamed.  2  Lev.  66. 
Tofer  V.  Da*vii;  fecut^  if  he  is  called  a  luittal,  becaufe  thefe 
words  imply  that  he  was  privy  to  the  adultery.  FaHelt,  Cb.J. 

2  Soli. 


IDefamation^  xji 

M*  7  Car.  HoUhgsheaiTs  cafe.  Hollingfliead  prayed  a 
prohibition  to  (lay  a  fuit  in  the  fpiritual  court  for  defama- 
tion, for  fpeaking  thcfe  words.  Thou  art  a  bawd^  and  I  , 
will  prove  thee  a  bawd.  And  becavife  thcfe  are  words  pro- 
perly determinable  in  the  fpiritual  court,  and  for  which 
no  i^ion  lies  at  the  common  law,  the  prohibition  was  de« 
nied.  But  for  faying.  Thou  keepeft  an  houfe  of  bawdry,  > 
this  being  a  matter  determinable  at  the  common  law  by  in* 
didment,  fuit  (hall  not  be  in  the  fpiritual  court.  Crom 
Car.  229. 

So  in  the  cafe  of  Locity  and  DanggrJuU^  M.  i%G»  2« 
Libel  in  the  fpiritual  court  for  thefe  words.  You  are  a 
hawd.  And  upon  motion  for  a  prohibition,  cafes  were 
cited  to  prove,  that  an  aftion  would  lie.  But  the  court 
upon  con(ideration  difcharged  the  rule;  for  it  is  not  a 
charge  of  kesping  a  bawdy  baufi^  which  is  puni(hable  at  a 
temporal  ofience ;  an  a^ion  will  lie  for  thefe  words,  but 
for  the  word  bawd  only  it  will  not ;  that  being  perhaps  no 
more  than  a  folicitation  of  chaftity.    Sir.  iioo* 

5.  ?*.  35  Eli%.    Davits  and  Gardiner.     An  adion  upon  '»  ^l>**  ^^«  •• 
the  cafe  of  (lander,  was  brought  by  Anne  Davies  againft  J?J**j|/fJ,*J^i^ 
John  Gardiner :  that  whereas  there  was  a  communication  ten  nertly  ffU 
of  marriage  to  be  had,  between  the  plaintiflFand  one  An*ntiitU 
tbooy  Elcock  i  the  defendant,  to  the  intent  to  binder  the 
laid  marriage,  faid  and  publi(hed,  that  there  was  a  gro*        ^ 
cer  in  London  that  did  get  her  with  child,  and  that  (he 
had  a  child  by  the  faid  grocer ;  whereby  (he  loft  her  mar- 
riage.    To  which  the  defendant  pleaded  not  guilty,  and 
was  fotmd  guilty,  at  the  affixes  at,Aylefbury,  to  the  da- 
mages of  200  marks.     And  now  it  was  alledged  in  arreft 
of  judgment,  that  this  matter  appeareth  to  be  merely  fpiri- 
tual, and  therefore  not  determinable  at  the  comrtion  law, 
but  to  be  profecuted  in  the  fpiritual  court.     But  by  the 
court,  the  a£tion  lies  here;  for  a  woman  not  married  can* 
not  by  intendment  have  fo  great  advancement  as  by  her 
marriage,  whereby  (he  is  fure  of  maintenance  for  her  life, 
or  during  her  marriage,  and  dower,  and  other  benefits  which 
the  temporal  laws  give  by  reafon  of  her  marriage:   and 
therefore  by  this  (lander  (he  is  greatly  prejudiced  in  that 
which  is  to  be  her  temporal  advancement  \  for  which  it  is 


2  Soli,  692.  Cro.  Car,  339.  To  fay  <whoremaJ}er  of  a  man 
if  the  fame  with  luhore  of  a  woman,  which  is  an  ecclefi'dical 
fl^ndpf,  and  a  prohibition  was  denied.  Smith  v.  IVood,  % 
Saii,  692. 

K  2  reafon 


H^  srefamatiott, 

reafon  to  give  her  remcdj  by  way  of  adion  at  the  commoh 
law.     P^ph.  36.  (/) 

71  9  Car.  Pen/on  and  Gootfy,  A^ion  upon  the  cafe  : 
Whereas  he  keepeth  an  aleboufe  Hcenfed  by  the  juftices, 
the  defendant,  to  fcardalize  the  plaintiff's  wife,  fpake  thefe 
words  to  her.  Hang  thee,  bawd ;  thou  art  worfe  than  a 
bawd ;  thou  keeptft  a  houfe  worfe  than  a  bawdy  houfe  ; 
and  thou  keepeft  a  whore  in  thy  houfe,  to  puli  out  my 
tbroati  Upon  not  guilty  pleaded,  it  was  found  for  the 
plaintiff.  It  was  moved  in  arreft  of  judgment,  that  thefe 
words  are  not  adionable.  But  it  was  agreed,  that  for 
^  faying  one  is  a  bawd,  and  keeps  a  bawdy  houfe,  an  aQioa 

lieth ;  becaufe  it  is  a  temporal  offence,  for  which  the 
common  law  infli^^s  punifhment :  But  to  call  one  bawd, 
without  furjther  fpeaking,  an  adion  lieth  not,  no  more 
than  to  call  one  whore ;  but  it  is  a  defamation  punifluble 
'  in  the  fpiritual  court.     Cro,  Car,  329. 

So  if  a  man  who  hath  lands  by  defcent  fue  in  the  eccle- 
*  fiaflical  court  againfl  another  for  calling  him  baftard  ;  a 
prohibition  (hall  be  granted,  for  this  tendeth  to  a  tempo- 
ral difinhcritance.     2  RolFs  Abr.  292.  (/) 

But  in  the  cafe  of  Bernard  zn6  Beahy  E,  16  Ja.  On  an 
a£lion  upon  the  cafe,  for  faying  that  the  plaintiff  had 
two  baftards,  and  (hould  have  kept  them,  by  reafon  of 
which  words  difcord  arofe  betwixt  him  and  his  wife,  and 
they  were  likely  to  have  been  divorced ;  after  verdiS,  it 
was  moved  in  arrefl  (f  judgment,  that  thefe  words  were 
not  adiionable,  becaufe  he  doth  not.  (hew  any  temporal 
lofs,  as  lofs  of  marriage,  or  the  like;  and  this  imagina- 
tion to  be  divorced  is  not  to  any  purpofe,  for  it  is  but  a 
caufelefs  fear.  And  of  that  opinion  was  the  whole  court. 
And  therefore  it  was  adjudged  for  the  defendant.     Cr«.  Ja, 

4?i-  ii) 


(#)  So  an  adion  was  holden  to  lie  for  calling  a  man  a 
'wb9remafter,  by  reafon  of  which  he  lofl  his  marriage  with 
A.  D.  for  a  man  may  fuFrr  temporal  damage  by  lofs  of  mar* 
riage  as  wrll  as  a  woman.  Mathew  v.  Crajs.  Cro.  y^r.  325. 
S.  P.Cro.  Car,  269.     Stmt  bold  v.  Daunfion* 

(/)  Cro,  Jac,  215. 
'  U)  So  to  fay  of  a  fingle  woman  that  (he  had  a  baftard,  1$  not 
aflionable  without  fpecial  damage,  or  alledgiog  that  tlie child 
was  ikely  to  become  chargeable  to  the  parilb.  i  Kih.  487. 
6  Mod.  IC5.  I  Vin.  Ah,  397.  Contra  Palm.  298.  Faugham 
V.  Scand:jh\  but  to  fay  of  a  maid  that  fie  is  a  man  and  not  a 
ixsoman,   with  ffccial  damage,  is  a^ionablc.    Cart.  55. 

6.  Dr. 


6.  Dr.  Gibfon  fays.  If  a  min'fter  is  defamed  in  any  ar«  WoHtrpok«ii«f 
Ikle  relating  to  the  difch^irge  of  his  miniftcrial  fun6!ion  ;  •cleiiyiBaii. 

this  is  agreed  by  the  books  of  common  law,  to  be  duly 
aiable  in  the  fpiritual  court.     Gihf.  1025* 

But  in  the  cafe  of  CoxeUr  and  Parjons^  H.  10  ff^.  Dr» 
Parlbns  libelled  againft  Cqxeter  in  the  fpiritual  court,  for 
iajing  of  him.  He  had  no  ftnfe,  was  a  dunce,  and  a 
blockhead,  and  he  wondered  chat  th^-  bi(hop  would  lay  his 
hands  upon  fuch  a  fellow,  and  that  he  defervcd  to  hav6 
his  gown  pulled  over  his  ears.  And  a  prohibition  was 
granted  :  For  a  parfon  is  not  puniihable  in  the  fpiritual  ^ 

court  for  being  a  knave  or  a  blockhead,  more  than  another 
man.  And  whereas  it  was  urged  that  a  parfon  might  be 
deprived  for  want  of  learning.  Holt  chief  juftice  faid.  If 
Chat  be  the  cafe,  he  muft  bring  his  aAion  at  law,  for  that 
was  a  temporal  damage.     2  Saii.  692. 

T.  iqH.  8.  The  prior  of  Ztfi/^^  libelled  in  the  fpiritual 
court  againft  Robiri  Lee  and  John  Lee^  for  calling  the  prior 
chuti'ifon,  rotten'churl,  and  cankered  churl ;  and  a  pro* 
hibition  was  granted :  for  the  words  concerned  no  fpiri- 
tual matter,  and  therefore  he  could  not  fue  for  them  in 
the  ecclefiafiical  court;  neither  could  he  have  a£tion  for 
ibttn  at  the  common  law.     2  Inji,  493. 

H.  6  G.  2.  Mujgravi  and  Bovey.  A  prohibition  was 
granted  to  a  fuit  for  thefe  words,  fpoken  by  one  clergyman 
of  another:  You  are  an  old  rogue,  and  a  rafcal,  and  a 
contemptible  fellow,  defpifed  and  hated  by  every  body. 
Sir.  946.  (A) 

7.  H. 


{b)  So  prohibition  was  granted  to  a  fuic  in  the  foiritual 
coon  for  publifhing  thefe  words  of  a  clergyman.  He  is  afooU 
MM  a/sj  and  a  gooJt\  for  the  words  are  words  of  heiiC,  and  do  not 
teach  him  in  his  proftfiion.  Nenuman  v.  Kingerby.  i  Le^, 
49.  And  for  faying  to  a  clergyman,  Tou  are  a  knanje^  a 
kmavep  a  Aaave  imdeeJ'y  for  per  Holty  they  do  not  relate  to  the 
/m^i««  of  a  fpiritual  perfon.  C^m.  Rep.  2;.  Alfo  for  fay- 
ing of  a  clergyman.  He  is  an  ignorant  impudent  blockhead^  bis 
Jfiritual  ad*vice  is  net  Jit  to  lejUiciued,  he  is  not  Jit  to  admini^ 
Jer  the  Jacraznent\  for  per  Hoit,  Ch.  J.  Though  thel'e  words  do 
reflcd  tipon  a  clergyman  in  his  profeiHony  they  do  not  charge 
Juo  with  any  thing  which  is  puniihable  in  a  fpiritual  court. 
11  MbJ.  140,  208.  Salk.  6gz^  But  in  a  prior  cafe  it  was 
holden,  that  a  fuit  might  be  iodituted  in  a  fpiritual  court,  for 
pabliihiiig  of  a  clergyman,  that  be  preached  nothing  but  lies 
md  mmLi€$\  becaufe  the  queftion.  Whether  a  clergyman  have 
difcharged  his  duty  properly  ?   is  fit  to  be  tried  in  fuch  court. 
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W9r4t  fpokea        7.  //.  1 3  /K  Johnfon  and  Btwlck.  A  rule  was  made  for 
iaLoatea.        a  prohibition  to  be  granted,  unlefs  caufe  (hewed,  to  the 
confiftory  court  of  the  bifliopof  Winchcfler,  to  (lay  a  fuit 
againft  the  plaintiff  by  the  defendant,  for  having  faid  to 
the  defendant.  Thou  art  a  whore  %  and  for  having  faid  to 
the  defendant's  hufband.  You  have  married  an  old  whore, 
and  therefore  have  no  children  ;  upon  fuggeflion  of  the 
cuftom  of  London  to  cart  whores,  and  that  thefe  words 
were  fpoken  in  London.  And  on  (hewing  caufe  againft  the 
rule,  it  was  urged,  that  it  appeared  upon  the  face  of  the 
fuggeftion,  that  as  well  the  plamtifF  as  the  defendant  lived 
out  of  the  jurifdidion  of  London,  viz.  Bewick  at  Bewick 
in  Middlefex,  and  Johnfon  in  the  pari(h  of  St.  Glare's 
Southwark ;  and  therefore  it  would  be  hard  to  deprive 
the  defendant  of  puni(hing  the  plaintiff  for  having  fpoken 
thefe  malicious  and   defamatory  words,  in  a  court  where 
Ihe  may  proceed,  to  drive  her  to  another  court  where  (he 
cannot  proceed,  the  plaintiff  living  out  of  the  jurifdic- 
tion  of  the  court.     And  of  that  opinion  was  the  whole 
court.     And  Holt,  chief  juftice,  faid,  that  if  in  fuch  cafe 
a  prohibition  were  granted,   it  would  give  licence  to  all 
the  market  women,  when  they  were  in  London,  to  de- 
fame their  neighbours  without  fear  of  puni(hmcnt.     And 
the  rule  was  difcharged.     L.  Raym.  711. 

7^  5  G.  ArgyU  and  Hunt.  Libel  in  the  fpiritual  courts 
for  the  word  whore ;  which  upon  the  face  of  the  libel 
appeared  to  have  been  fpoken  in  London  :  and  after  fen- 
tence,  it  was  moved  for  a  prohibition,  becaufe  the  defeft 
of  jurifdifiion  appeared  in  the  libel  itfelf,   and  the  court 


3  £#v.  17.  Cranitn  ▼.  Waldtn.  And  on  the  aathoiity  of 
another  cafe,  to  Tay  of  a  benefUid  clergyman.  He  freachtth  Ues 
in  tbt  pulpii^  is  aQionahU\  for  a  lie  is  a  falfe  thing  within  hit 
knowledge,  and  chis  is  good  caufe  of  deprivation,  by  which 
he  may  have  temporal  damage.  Drake  v.  Drake.  Stj.  363* 
I  R9II.  Ab>  58.  So  CO  fay  of  a  clergyman,  that  he  is  « 
drunkard^  a  luhorima/ler,  a  ccmmom  Jhvearer,  and  a  commum 
liar,  and  bath  prtacbed  falfe  dodrine,  and  deferves  to  he  dt* 
graded\  {qt  that  the  matters  charged  are  good  caufe  to  have 
him  degraded^  whereby  he  ihould  lofe  his  freehold.  Dod  v. 
Robinfon,  Alley ne  t^.  To  call  one  papid,  no  adion  lies;  but 
to  call  a  bi(bop  (o,  an  af\ion  will  lie,  for  he  is  trofted  with  the 
government  of  the  charcb.  2  Brcwnl.  166.  Alfo  to  f^y  of 
a  clergyman, /i6ii/  be  baj  made  afeditieusfermon,  and  mo*ved the 
people  tofedition;  for  they  fcaodalize  him  in   his   fundUoo. 

4  Rep.  19.     Pbillifj  V.  Badby. 

will 
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will  judicially  take  notice  of  the  cuflom  of  London' 
where  an  afiion  lies  for  the  word  whore.  By  the  court ' 
The  rule  is,  that  you  (hall  never  allege  matter  out  of  the 
Kbei,  as  a  ground  for  a  prohibition  after  fentence ;  but 
the  foundation  of  our  granting  it  muft  arife  out  of  the 
libel  itfelf  in  dcfeSt  of  jurifdidion.  And  if  there  be  a 
defeA  .of  jurifdi£lion  appearing  in  the  libel,  then  the 
party  never  comes  too  late;  for  the  fentence  and  all 
other  proceedings  are  a  mere  nullity.  But  where  the 
fpirituai  court  hath  an  original  jurifdidion,  which  is  to 
be  taken  from  them  upon  account  of  fome  matter  arifing 
in  the  fuit,  as  for  defed  of  trial ;  there  after  fentence 
the  party  (hall  never  have  a  prohibition,  becaufe  he  him« 
lelf  hath  acquiefced  in  their  manner  of  trial,  which  i3  a 
waiver  of  the  benefit  of  a  common  law  trial.  It  is  true, 
thefe  words  appear  to  be  fpoken  in  London;  biit  how 
doth  the  cuflom  of  London  appear  to  us  ?  There  is  no- 
thing of  that  in  the  libel ;  and  though  we  have  fuch  a 
private  knowledge  of  it,  that  upon  motion  we  do  not  put 
the  party  to  produce  an  affidavit,  becaufe  the  other  fide 
never  difputes  it,  yet  we  cannot  judicially  take  notice  of 
it;  and  if  any  body  (hall  infift  on  an  affidavit,  we  muft 
have  it  in  every  cafe.  It  was  never  known  that  the  court 
jodiciipliy  takes  notice  of  private  cuftoms;  but  they  are 
always  fpecially  returned.  Jn  the  cafe  of  Stone  and 
Ftwltr^  M.  9  J^n*  there  was  a  prefcription  for  the  pa» 
fiibioners  to  repair  the  fences  of  the  churchyard  ;  and  af- 
ter fentence  they  came  and  fuggefted,  that  the  re^or  was 
bound  to  thofe  repairs;  and  that  the  fpirituil  court,  in- 
afmuch  as  the  prefcription  was  not  admitted,  had  no 
power  to  proceed:  but  the  court  held,  they  came  too  late 
after  fentence.     Str.  187. 

Ms  8  Gio.  Vicars  and  fVorth.  The  wife  libelled  in  the 
fpirituai  court,  for  words  which  appeared  on  the  libel  tp 
be  fpoken  in  London;  the  words  were  (fpeaking  to  the 
hufband).  You  are  a  cuckoldly  old  rogue,  and  was  cuc- 
kolded by  a  porter.  And  againft  a  prohibition  it  was 
urged,  that  the  cuflom  of  London  extends  only  to  the 
word  whore ;  and  that  words  which  only  import  a  wc- 
oian  to  be  fo,  are  not  within  the  cuflom.  But  the  whole 
court  held  the  contrary ;  for  prohibitions  have  been 
often  granted  where  the  words  are  tantamount.  And  ^ 
prohibition  was  granted.     Str,  471. 

Tm  9  Geo.  Cook  and  IVlngfidd,     The  word  ftrumpct  wa? 

held   to  be  within  the  cuflom  of  London ;  but  the  de- 

'.fendant  not  coming  for  a  prohibition  till  after  fentcpce^ 
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the  court  denied  a  prohibition,  on  the  authority  of  Argyle 
and  Hunt^  tho'  it  appeared  on  the  libel  to  be  fpoken  in 
London.  Sir,  555. 
Matters  gWen  8.  By  the  I  Ed.  3.  ft.  2.  c.  II.  tntftlrd,  No  fuit  (hall 
incfidenct.  be  made  in  the  fpiritual  court  againft  indidtors :  The  com^ 
mom  do  grievoujiy  complainy  tkat  when  divers  perfcns^  as  well 
clerks  as  lay  piopUy  lave  been  is.ii^ed  before  Jkeriffs  in  their 
turns^  and  after  the  inqueji  procured  be  delivered  before  thejuft^ 
ices  \  after  their  diliverame  tbey  do  fue  in  the  fpiritual  court 
againfi  fuch  indi^ors,  furmifing  againjl  theWi  that  have  defamed 
ibemy  to  the  great  damage  of  the  indi^ors^  wherefore  many 
people  cf  the  fh  re  be  in  fear  to  indiSf  fuch  offenders ;  tki 
king  will  that  in  juch  cafe  every  man  that  feeltth  b.rifelfgtiev^ 
id  thereby^  fr.all  have  a  prohiLiticn  fsrmed  in  the  chancery  up§m 
bis  cafe. 

hi  fore  fheriffs  in  their  turns'^  Allho*  the  flatutc  pro- 
vides cxprefsly  for  indi6lor8  in  the  turns  only ;  yet  it  ex- 
tends as  well  to  indidors  in  all  other  court;,  and  to  all 
witnefles,  and  to  all  others  who  have  afFairs  in  the  tem- 
poral court ;  and  who  {hall  not  be  therefore  fucd  or  mo* 
lefted  in  the  court  chriftian.  12  Co.  43. 
la  whit  time  9»  Regularly,  if  the  party  defamed  doth  not  commence 
the  fuit  Bioftbean  aSion 'or  caufe  of  defamation,  and  conteft  fuit  in  the 
commenced,  fame,  within  a  year  from  the  time  of  uttering  the  words, 
tbe  adion  is  taken  away  by  the  lapfe  of  the  year:  for  in 
fuch  cafe,  the  plaintifF  Q\'A\  be  fuppofed  to  have  remit- 
ted the  injury,  at  lead  not  to  recall  it  to  mind  ;  efpecially 
if  the  party  defaming,  and  the  party  defamed  after  utter- 
ing of  the  words,  have  been  very  familiar  and  cohverfant 
together,  as  in  eating,  drinking,  faluting  each  other,  or 
other  figns  of  familiarity.     Clarke^  Tit.  ri8. 

But  if  the  defamatory  wort's  were  uttered  in  the  abfence 
of  the  plaintifF,  he  being  then  perhaps  in  remote  parts  out 
of  the  kingdom  ;  and  he  doth  inflitute  the  caufe  fo  foon 
as  he  returns,  or  at  lead  within  a  year  after  his  return  to 
thofe-  parts,  or  to  that  parifh  in  which  the  defamatory 
words  were  fpoken,  and  caufcth  fuit  to  be  contcfted  in 
the  fame  \    his  action  is  not  taken  away.     Clarke^  Tit. 

IIQ. 

By  the  ftatutc  cf  the  21  Ja.  c.  16.  ^Siicns  upon  th 
cafe  for  flanderous  words  fl^all  be  brought  within  two  years  af^ 
ter  the  words  ffcken^  and  not  after  :  and  if  the  jury  find  tbe 
damages  under  40  fhillings^  the  plaintiff fb all  have  no  'more 
cofls  than  damogesm 

But  by  ftatute  27  Geo.  3.  cap.  44.  no  fuit  ^ot  defa- 
matory  words  fliall  be  brought  in  any  of  the  ecclcfiafti- 
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ctl  courtS)  vnlefs  the  fame  fliali  be  comtnenced  within 
fix  calendar  months  from  the  time  when  fuch  words  ihail 
have  been  uttered. 

10.  M*  9  Ja,   Wthh  and  Cook.     Prohibition  to  ftay  ^fn  wbtteafetli« 
fuit  in  the  ecclefiaftical  court  at  Norwich  for  defamation,  defendant  mai 
and  calling    him  whoremafter,  and  faying  that  he  had  aJ"^3^* 
baftard ;  and  (hews,  that  ithe  defendant  who  fues  in  the 

fpiritual  court  was  fentenced  for  this  caufe  of  hiving  a 
baftard,  and  ordered  to  keep*  the  baftard  at  the  feflions  at 
Norwich.  And  notwithftanding,  they  would  examine 
this  again  in  the  fpiritual  court.  And  upon  this  fuggef* 
tion  the  defendant  demurred.  And  it  was  adju'iged,  that 
the  prohibition  (houid  ftand  :  For  being  fentenced  to  be 
the  reputed  father  by  the  juftices  of  the  peace,  which  is 
by  Che  authority  of  the  ftatute  law,  it  cannot  now  be 
impeached  in  the  fpiritual  court,  nor  elfewhere ;  and  all 
are  concluded  to  fay  the  contrary,  until  it  be  reverfed. 
Cro,  Ja.  625. 

So  in  Cofkif%  cafe,  £.17  'Ja.  The  plaintiff  fued  the 
defendant  in  court  chriftian,  for  calling  him  a  baftard- 
make^;  and  the  defendant  juftified,  becaufc  he  was  proved 
to  be  fuch  before  two  juftices  oC  the  peace,  according  to 
Aeftatute  of  the  18  Eii%.  which  plea  the  judges  in  the 
court  chriftian  refufed:  wherefore  a  prohibition  was 
awarded.     2  RolL  Rep,  82. 

11.  If  any  perfon  is  called  to  anfwer  in  a  caufe  of  A^' q^^^  m\itxe 
famation,  if  the  plaintift^hath  alfo  defamed  the  defendant,  tbsre  are miu 
the  defendant  may  in  the  very  fame  caufe  re-convene  the  ^.*"*  *^*^*"** 
plaintiff,  that  is,  he  may  give  a  libel  in  the  prefence  of  thc^*^'"' 
plaintiff*  and  his  proAor,  tho*  no  citation  was   firft  taken 

out  againft  him.  But  in  thefe  cafes  of  re- convention,  the 
parties  muft  proceed  together  in  the  contefting  of  fuit,  in 
deiiring  one  and  the  fame  term  probatory,  in  the  produc- 
tion of  witncfTes,  in  the  conclufion,  and  in  the  pronoun- 
cing of  fentence  ;  and  fo  in  all  things,  unto  the  end  of 
the  fuit.  And  if  defamatory  words,  mentioned  in  the  li- 
bel, are  mutually  proved,  a  mutual  compenfation  is  to  be 
made,  both  as  to  the  penance  and«  the  charges ;  that  is, 
there  ought  to  be  no  penance  injoined,  nor  any  condemna- 
tion in  charges  on  either  part.  But  it  is  otherwife,  where 
two  feparate  caufes  o&  defamation  are  commenced.  And 
note,  that  in  caufes  of  re-convention,  tho'  a  compenfation 
may  be  made  between  the  parties,  yet  feeing  defamcrs  are 
by  law  to  be  corrcdted  ;  the  judge  may,  it  he  pltafeth, 
corre^  thefe  defamers  ex  mero  officio  at  his  pleafure. 
Clarke^  lit.  134. 

9  12.  it/. 
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22^"tli^    .  12.  Af-  10  GiQ.  Tmrant  and  //flor.  The  wife  Jibelkd 
1^1^  ''in   the  fpiritual  court   for  calling  her  whore,  and  there 

being  proceedings  likewife  for  defamation  againft  her 
by  the  other,  the  two  hufbands  enter  into  an  agreement  to 
flay  proceedings  on  both  fides ;  and  upon  one  of  the  wives 
going  on,  the  hulband  moved  for  a  prohibition  :  but  it 
was  denied.  For,  by  the  court,  The  fuit  is  by  the  wife 
to  recover  her  fame,  and  it  is  not  in  the  power  of  the  huf* 
'band  to  reftrain  her.  Sir.  5j6. 
BatUntyre*  ij-  But  if  a  feme  covert  fue  in  the  fpiritual  court, 
kakibccoifc  and  recover  cofts,  if  the  hulband  releafe  them,  the  wife  is 
barred.  For  fince  the  hulband  is  liable  to  the  charges  of 
the  fuit  expended  by  tbe  wife,  he  fball  have  the  cofts  in 
recoropence  ;  befides  that,  the  wife  cannot  have  a  chattel 
intercft  exdufive  of  her  hulband.  But  if  the  hulband  dies, 
the  wife  fliall  have  them,  becaufe  they  were  a  thing  in 
adion ;  and  they  (hall  not  go  to  the  executors  of  her  hnf- 
band.  Cbamberhin  znd^Uifvitfon.  //•  j  ff^,  L.  Raym.  74. 
SoMenceand  '4*  The  pun ifliment  of  defamation,  is  penance,  to  be 
dccBtioa.  injoined  at  the  difcretion  of  the  judge.  And  after  paffing 
of  the  fentence,  the  judge  declareth,  in  the  prefence  of 
the  offender  or  of  his  prodor,  the  manner  in  which  tbe  pe- 
nance Ihall  be  performed.  And  if  the  party  is  prefent, 
he  is  admoniflied  by  the  judge  (otherwife  a  monition  if- 
fueth  againft  him  under  feal),  to  take  out  of  the  regif* 
try  of  the  court  a  Schedule  of  his  penance,  and  to  per- 
form the  fame  according  to  the  form  of  the  faid  fchedule, 
and  to  make  certificate  of  the  due  performance  thereof 
on  or  before  fuch  court  day  as  Ibali  be  appointed,  and  alfo 
to  pay  the  cofts  taxed  within  a  time  limited,  on  pain  of 
excommunication,  ^i  Ought,  391,  2. 

if  the  words  were  fpoken  in  a  publick  place,  then  the 
penance  is  ufually  injoined  to  be  dqne  pubiickly,  as  in 
the  church  of  the  pariOi  where  the  perfon  defamed  dwell- 
ech,  in  time  of  divine  fervjce,  in  the  prefence  of  the  perfon 
defamed  (if  he  has  a  mind  to  be  prefent),  but  not  covered 
with  a  linen  garment  as  in  caufes  of  correAion.  But  if 
the  words  were  fpoken  in  a  private  place,  then  the  pe- 
nance is  done  in  the  houfe  of  the  perfon  defamed,  or  of 
the  minifter,  or  of  fome  other  honeft  neighbour.  1 
Ought.  392. 

And  the  form  of  words  ufually  is  this:  The  de- 
famer  pubiickly  pronounces,  that  by  fuch  and  fuch  words 
(as  are  fet  forth  in  the  fentence  to  have  been  fpoken  by 
him)  he  hath  defamed  the  plaintiff;  and  therefore  that 
be  begs  pardon  and  forgivencfs,  firft  of  Cod,  and  then  of 
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the  ptrty  defamed,  for  his  uttering  fucb  words,     i  Ought. 
39a»  3- 


SDeirraDation. 


I.  pvEgradation  is  an  ecclefiaftical  cenfure,  whereby  a 

^^  clergyman  is  deprived  of  his  holy  orders  which 
formerly  he  had,  as  of  prieft  or  deacon,     G#i.  Rep.  309. 

3.  And  by  che  ca^on  law,  this  may  be  done  two  ways  : 
cither  fummarily,  or  by  word  only;  or  folemnly,  as  by 
divefting  the  party  degraded  of  thofe  ornaments  and  rites, 
which  were  the  enfigns  of  his  order  or  degree.  Gm/. 
Rip.  309. 

3.  Which  folemn  degradation  was  anciently  performed 
10  this  manner,  as  is  fet  forth  in  the  fixth  book  of  the  do- 
cietals  (1) :  If  the  offender  was  a  perfon  in  inferior  orders, 
then  the  bifliop  of  the  diocefe  alone,  if  in  higher  orders 
as  prieft  or  deacon,  then  the  bi(hop  of  the  diocefe,  to* 
g^her  with  a  certain  number  of  other  bifhops,  fent  for 
the  party  to  come  before  them.  He  was  brought  in, 
baviDg  on  hit  facred  robes,  and  having  in  his  hands  a 
book,  vefiel,  or  other  inftrument  or  ornament  appertain- 
ing to  his  order,  as  if  he  were  about  to  ofEciate  in  his 
fundion.  Then  the  biQiop  publickly  took  away  from 
him,  one  by  one,  the  fatd  inftruments  and  veftments  be- 
longing to  his  office,  faying  to  this  efFcd,  This  and 
this  we  take  from  thee,  and  do  deprive  thee  of  the  honour 
of  priefthood  ;  and,  finally,  in  taking  away  the  laf^  fa- 
cerdotal  veflment,  faying  thus,  By  the  authority  of  God 
Almighty,  the  Father,  the  Son,  and  the  Holy  Ghoff,  and  of 
us,  we  do  take  from  thee  the  clerical  habit,  and  do  depofe, 
degrade,  defpoil,  and  deprive  thee  of  all  order,  benefit, 
and  privilege  of  the  clergy.     Gih/,  io66. 

And  this  feemeth  to  have  been  done  in  the  moft  dif- 
graceful  manner  poffible;  of  which  there  feiem  to  be 
fome  remains,  in  the  common  expreifion  of  pulling  a  man's 
£9Wft  ever  his  ears. 

By  Can.  122.  4.  When  any  minifter  is  complained  of 
ill  any  eccleflaftical  court,  belonging  to  any  bilhop  of  his 
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provmce, 
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province,  foranycrime,  the  chancellor,  commiflary,  oflkiaT, 
or  any  other  having  ecclefiaftical  jurifdidion  to  whom  it 
ihall  appertain,  (hall  expedite  the  caufe  by  proceflcs  and 
other  proceedings  againft  him  :  and  upon  contumacy  con- 
tinuing, excommunicate  him.  But  if  he  appear,  and  fub- 
mit  himfelf  to  the  courfe  of  law,  then  the  matter  being 
ready  for  fentence,  and  the  merits  of  his  offence  exading 
by  law,  either  deprivation  from  his  living,  or  depofition 
from  the  miniilry  {k)y  no  fuch  fentence  (ball  be  pro- 
nounced by  any  perfon  whofocver,  but  only  by  the  bifiiop 
with  the  affiftance  of  his  chancellor  and  dean  (if  they  may 
conveniently  be- had},  and  fomeof  the  prebendaries,  if  the 
court  be  kept  near  the  cathedral  churchy  or  of  the.  arch- 
deacon, if  he  may  be  had  conveniently,  and  two  other  at 
leaft  grave  miniflers  and  preachers,  to  be  called  by  the 
bifliop,  when  the  court  is  kept  in  other  places^ 
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'T^HE   court  of  delegates  is  fo  called,   becaufe  thefe 

''^    delegates  do  fit  by  force  of  the  king's  commiffion 

under  the  great  feal,  upon  an  appeal  to  the  king  in  the 

court  of  chancery,  in  three  caufes :  i.  When  a  fentence 


(i)  As  depofition,  or  degradation  from  the  miniftry,  necef. 
farily  iocludes  deprivation  of  benefice  ;  though  a  man  may 
be  deprived  of  bis  benefice  wiihoat  being  degraded  from  the 
niniftry  ;  I  have,  in  enomerating  the  caufes  of  deprivation, 
noticed  foch  of  them  as  appear  to  be  alfo  canfes  of  degrada- 
tion. The  ftatute  23  Hem.  8.  c.  1.  §  6.  referves  to  the  ordi- 
nary the  power  of  degrading  clerks  convid  of  trealbn,  petit 
treafon,  murder,  and  certain  other  felonies  there  menticoed, 
before  judgment.  And  .Dr.  Gibfon  obferves,  that  in  the 
judgment  given  againfl  Dr.  Leighton  (6  Car.  1.)  for  publiih- 
^ng  a  frditious  book,  it  is  faid  as  follows  :—**  And  in  refpedi 
the  defendant  hath  heretofore  entered  into  the  miniflry,  and 
this  court,  for  the  reverence  of  that  calling,  doth  not  ofe  to 
inflidt  any  corporal  or  ignominious  punifbment  upon  any  per- 
fon fo  long  as  they  continue  in  orders ;  the  court  doth  refer 
him  to  the  high  commifHon,  there  to  be  degraded  of  his  mi- 
niftry."  Which  being  accordingly  done,  he  was  fetin  the  pil- 
lory, whipped,   &c.     Gi6.  cod.  1066.     2  Rnjlrw.  56. 

is 


Is  p9€Xk  in  any  ecdefiaftical  caufe  by  the  arcbbiflio^  or 
bis  oiEcial.  2.  When  any  fentence  is  given  in  any  ec- 
cfefiaAical  caufe  in  places  exempt.  3.  When  a  fentence 
is  given  in  the  admiraPs  court,  in  fuits  civil  and  marine, 
by  the  order  of  the  civil  la^.  And  thefe  coipmiffioners 
are  called  delegates,  becaufe  they  are  diUgatid  by  the 
king's  commiffion  for  thefe  purpofes.     4  Inft.  339. 

The  law  concerning  this  court,  falleth  in  under  the 

title  jappeal.  ' 


T\Eprivatt9n  is  an  ecdefiaftical  cenfure,  whereby  a  cler* 
^-^  gyman  is  deprived  of  his  parfonage,  vicarage,  or 
other  fpiritual  promotion  or  dignity.     Deg.  p.  i.e.  9. 

And  the  caufes  of  fuch  deprivation  are  properly  and  na« 
torally    determinable  by  the    ecdefiaftical   laws    of  this 
realm  (/) :  But  becaufe  generally  there  are  eftates  of  free- 
hold 


(/)  jfr/.  26.»Thc  caufes  of  deprivation  may  be  clafTed 
oader  two  heads  :  i .  Soch  as  have  been  allowed  by  the  com- 
mon law,  or  created  by  ftatutc.  2.  Sach  as  depend  upon  the 
canon  law  only. 

I.  CaMfes  rf  deprivation  allowed  by  the  common  law^  or 

created  hjjlatute. 

1.  Wrnnt  ef  order i,  —  Before  the  ftat.  13  &  14  C«  2.  r.  4. 
$  14,  if  a  layman  was  prefented,  inllituted,  and  indaded» 
be  was  parfon  defa^o,  and  a£ts  done  by  him  while  parfon,- 
foch  as  marriages,  leafes,  &c.  were  valid.  Cro»  Eliz.  775. 
Bat  he  might  be  deprived.  Hob.  149.  Cro.  Car.  65.  Dj» 
tgz,  353.  Now  the  above-mentioned  ftatate  enads,  that  no 
one  fliall  be  capable  to  be  admitted  to  any  benefice  who  is  not 
ordaime^f  friefi, 

2«  Illiteracy.  — Which  Lord  Hobart  fays,  fubjeds  a  perfon  to 
deprivation,  being  malmm  infe.     Hob.  149. 

3.  ^amt  of  age,  —  Now  regulated  by  13  £//«.  f.  12.  which 
declares  admiflions,  iolbttttion*,  and  indoctions^  contrary  to 
tit  sa»  Hfid.   March.  1 19.     Gib.  Cod.  1068. 

4«  Sim§my — Was  a  crime  at  the  common  law.  Cro.  Elix. 
696.  789.     Cro.  Car.  361.  and  it  now  regalattd  by  31  Eltz. 

c*  6. 
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bold  dq>endant  upon  thefe  promotions  anddtgnictes,  and  an* 
Dcxed  to  them  infcparabiy,  which  reft  at  the  fole  deter- 
mination 


r.  6.  which  declares  the  prefentacionj  inflitotioD,  aod  iadoc- 
tion  fo  obtained,  mtigrfy  Hf»id. 

5.  Plwrmlitj.'^'Bj  21  H.  8.  r.  13.  Bat  before  the  ftatote 
the  fktfk.  benefice  was  vend  by  ceffioo»  if  ^the  parfoa  took  a  fe- 
cond  without  difpenfatioo.  F.  N.  B.  3f.  L.  Yet  though  the 
patron  might  prefent  thereto  if  he  would,  he  was  not  com- 
pellable to  uke  Dodce  till  deprivation.  Cro.  Car.  357. 
Ploralicy  was  forbidden  by  the  antient  canon  law.  6^.  i.  6. 
15.  X.  3.  4.  3.  And  by  the  conftitutions  of  Othobon  and 
Archbiibop  Pecham.  Jth»  126.  £fW.  136.  Ci^.  Cm/.  903, 
905.  913.  ,        ,     , 

6.  ComviSin  •/  trtafin^  mwrder^  §r  fiUmy^  hj  the  timftai 
romrfs.^^On  which  conviAion  the  ecclefiailical  coartt  may 
build  a  A^ntcnce  of  deprivation.  Ho^,  121.  But  they  cannoc 
hold  a  plea  of  the  crown.  /^.  290.  The  power  of  degra- 
ding clerks  convid  of  certain  of  thefe  oilences,  it  icferved  to 
the  ecclefiaftical  court  by  23  H.  S.  r.  i. 

7.  Imcumient  refu/a^  f  hfit  the  i^^k  •/  cimm§m  fraytTt  «r 
fftahng  or  prtacbing  any  thh^  in  defgaiitn  ihertrf^  #r  ufog 
amy  tber  right  9r  cerewumy^  ^Mg  tbentf  t^wict  c§mvidfd^''~6kM!ii 
ipfi  ftidQ  be  deprived.  2^3  Ed,  6.  r.  i.  And  i  J5/ne.  r.  s« 
See  Ca'vodriis  Cafe,  5  Rif.  Pop.  59 ;  aad  fdoblick  Wecftf^ 
11.  10. 

8.  — ^  mot.puhlUklj  rtading  tbt  39  articUs  •/  riligi9m  im  tbt 
church  lobertof  be  has  cmre^  iHtbttime9fcowum$mprafir,%mtk  di" 
deration  of  bis  unfeigned  ajfemt  thereunto  nuitbin  t<uf  wumihse^itr 
inda^ion,  (hall  be  ipfofaSo  immediately  deprived.  x^Eliiu  r.  12. 

9.  — ^  not  being  admitted  to  admimJUr  the  facrememt  luitktm 
one  year  after  indudion^  if  not  admitted  before^  —  (hall  be  ipfk 

fado  immediately  deprived.  13  EU%.  r.  12.  Which  is  con- 
formable with  the  antient  law  of  the  church.     Limd,  64. 

10.  *— —  ad*vrfidlj  maintaining  9r  affirming  eaty  doQrim  comtra'^ 
rytothe  39  articles,  and  *when  commented  before  the  bifitop  or  tnm* 
mijffionerSf  ptrfifting  therein y  and  being  thereof  lanofnUy  comviSedp 
—  is  canfe  for  the  ordinary  to  deprive  by  featcnce.  13  £iSne« 
c.  12.     See  Can.  1603.  XXXYIII. 

1 1 .  — — *  not  reading  the  morning  and  evening  prayer,  amd  di^ 
daring  his  unfeigned  confent  thereto^  according  to  the  prefcribed 

form,  'ujithin  t*wo  months  after  adual  poffejfion^  or  in  cafe  of 
impediment  luitbin  one  month  after  fuch  impediment  rem94>ed,'^» 
ihall  ipfofado  be  deprived.     13  &  14  Cb.  2.  r-  4-  %  6. 

1 2.  Every  perfon  in  holy  orders  fi>aU  fubfcribe  the  declarati&m 
of  conformity  to  the  litnrgy  of  the  church  of  England^  and fl>all 
procure  a  certificate  under  the  band  tend  feed  of  the  ordinary  (*u:bo 
is  required  to  make  the  fame),  and  Jbedl  pnblickhf  end  openfy  read 

the 
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fnination   of  the  common  lavtr;  the  courts  of  commoft 
law  do  fometimcs  infpedt  and  regulate  the  proceedings  of 

•  the 


the  famt^  togitber  «witb  the  declaration  aftrefatd^  upon'  fame 
Lord's  day^  ^within  three  months  then  ntxt  follorjuing,  in  his  pa - 
tijb  churchy  in  the  time  of  dinfine  fer^ice^  upon  patn,  if  he  fait 
tbereim,  of  being — utterly  difabled,  and  ipfo  fado  deprived. 
13  &  14  Cb.  2.  r.  4.  §  8.— It.  Explained  by  i  fV.  Sc  M. 
y^  1.  r.  8.  §  II. 

Note.  By  23  G,  2.  r.  28.  The  ordioary  may  allow  of  any 
lawful  impediment  for  not  complying  with  the  llatuies  of 
13  EliK,  &  13  &  14.  r.  2. 

9.  Mvery  ecclefiaftical  perfon^  t^c,  Jhall  take  and fuhjcrihe  the 
oeubs  of  allegiance  i  fupremacy^  and  ahjuration,  fpecifiedin  1  G.  I. 
jf.  2.  c.  13.  at  feme  of  the  courts  of  Weftnunftir,  or  at  the  gene^ 
red  or  qaarter  fejjions  futbere  be  refides,  tuitbin  fix  calendar  months 
ifitr  adrnffiouy  nj^bieb  if  he  negleS  or  refufe,  and  be  thereof  law- 
fully cowuiQed  in  any  of  the  king's  courts  at  iVeJlminJler,  or  the 
affisus,  be  JhaU  fuffer  the  federal  penalties  enumtrated^  and-^ 
iball  be  difabled  to  be  io  any  office,  1  G.  1.  ^.  2.  r.  13.  §  1. 
&8.     9  G.  2.  r.  26.  §  3. 

10.  Infidelity  and  Mt/creancy , — Under  which  heads  may  oe 
coBUined  atheifm,  blafphemy,  herefy,  fchifq^*  and  the  like, 
which  the  laws  of  the  church  have  always  punifhed  with  de« 
privation.  Gib.  Cod.  1068.  5  Rep.  58.  b*  Specot's  cafe. 
5  Rep.  ^9  54.  And  notet  that  the  jurifdidlion  of  the  ecclefuf. 
tical  court,  in  thefe  cafes,  is  referved  by  29  C.  2.  r.  9.  which 
takes  away  the  writ  de  beretico  jcomburendo.  But  as  to  herefy, 
fee  that  title. 

11.  Incontinence, ^-\n  the  reign  of  Eliz.  Fox  8c  Burton  were 
deprived  for  adultery.    6  Rep.  i^b.   Hob.  zgi.    Cro.  Eliz.  41. 

12.  Drunkennefs .  ^^  %  Ja.  i.  Parker  was  deprived  by  the 
high  commiflioDers  for  drunkennefs,  and  prohibition  was  de- 
nied. 2  Bronunl.  37.  And  in  an  adlion  of  debt  for  not  fet- 
tiig  out  tithes,  the  defendant  having  (hewed  the  deprivation 
of  the  plaintiff,  for  drunkennefs,  by  the  high  comminioners» 
the  court  held  that  for  fuch  a  common  fault,  after  admonit^on^ 
the  commiffiooers  might  deprive,  i  Brouunl.  70.  Add  Can. 
Jpofi.d^l. 

1 3.  Difohedience  to  the  orders  and  conjii  tut  tons  made  for  the 
pi^femineni of  the  church. -- Agreed  by  all  thejuilice^.  zja  1. 
Cr:  Jac.  37. 

14.  Convidion  of  perjury  in  the  temporal  or  eccUfinftical 
esomrt^-^^  Ed.  4.  3.  5  Rep.  58.  Ajl.  Par.  20S.  Gib,  Cod. 
X068. 

19.  Non-payment  of  tenths^  according  to  26  H.  8.  f.  3.     Cer» 
tified  bf  the  bijbop.  —  By  2  &  3  £d.  0.   c.  20.   the   incumbent 
was  to  be  adjudged  ipfo  fado  deprived  of  that  benefice,  where- 
of 
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khe  ecclefUAical  courts ;  aod  where  they  proceed  a|atnft 
tl)e  rules  of  law,  they  frequently  prohibit  them :  (erpe<<> 

ciall/ 


of  fuch  certificate  was  made.     But  now  by  3  6.1.  r.  lo.  §  2. 

'     the  defaulter  is  to  forfeit  double  the  value  of  the  tenths ;  and 

the  bifliop  is  difcharged  froon  receiving  theiD»  and  a  colledor 

appointed  in  his  room. 

16.  Dilapidation  or  alitnation.-^ltt^r^  Coke  fays^  that  dilapi- 

dfatton  ofecciefiaftical  palaces,  houfes,  and  buildings,  is  a  good 

V  ^   V       cauic  of  deprivation.     3  I^ft*  and  quotes  29  £.  3,  16.     a  A 
S^Aefe  three   ^^     ^  ^  ^   ^^      j  p  Q^y   ^^^    g^^  j^x.  Gibfon  donhcs 

whether  the  puntfhnient  was  ever  infiidled,  and  obferves  that 
iRoll.Rep,86.([}g  books  of  canon  law  fpeak  of  alientttions  only.     Cau/,  10. 
2*  8.   12.  2.   13.     //2^.  J.  C.   2.  27.     £fW.  148. 

Under  this  head  it  is  to  be  obferved,  that  though  the 
21  H,  8.  c,  13.  declares  the  firft  benefice 't/c/V i7r  Aici;  by  induc- 
tion to  a  fecond  (  and  the  13  Elix.  and  J3  and  i^Cb.  2.  de-* 
dare  that  perfons  offending  againlt  them  (hall  be  tpfifaSo  de- 
privedy  and  tbejii?//^.  makes  induAions  contrary  to  it  «/- 
Urlyvoidy  yet  if  the  perfons  inllituted  and  induced  condone 
•  to  ad  as  incumbents,  contrary  to  the  provifions  of  thofefiatutei* 
the  ordinary  may  examine  the  matter,  and  declare  the  church 
void  by  fentence  in  the  ccclefiafticai  court.  Wat/,  cb.'  5  &  6. 
Cro.  E/is^  2  5  2.  &  686.  And  fuch  declaratory  fentence  is  proper, 
if  not  neceflary,  where  the  bifhop  intends  to  take  the  benefit  of 
the  lapfe under  the  i^Eliz.  c.  12.  Ser  1Q5etieSce  VIIL  though 
not  neceFary  to  the  patron  or  parifhioncr  refitting  the  plenany. 
For  where  an  a£l  of  parliament  creates  an  avoidance,  no  de- 
claratory fentence  is  neceflary.  6  Rep.  29,  B.  Otherwife» 
where  the  avoidance  is  created  by  a  lefl'er  authority,  as  an  ec- 
clefiailica]  conftitution.  Thus  though  theconftitutions  of  Otho 
and  Othobon  declare  concobinage  a  caufe  of  deprivation  r//# 
JMre,  it  is  agreed  that  /ententia  declaratoria  deliSli  is  necef* 
fary.  Lind.  15.  Atb*  46.  And  fuch  a  declaratory  fentence  is 
alfo  neceflary  where  the  csnons  infl'd  excommnnicaiioil  iffa 

faSo.    Gib.  Ccd.  1049.    C)ccommnnicatton  4. 

II.    Caufe 5  of  deprivation  by  the  canon  law. 

1.  Difclofing  confejjions — From  anger,  hatred,  or  even  fear 
of  death,  vjni  punilhed  with  degradation.     Walter.  Lind,  354* 

2.  Wearing  arms  ^^W^i  punifhed  with  excoromuntcaoon, 
and  if  the  par.y  remained  contumacious,  he  was  ip/o  fad§  de- 
prived.    Othobon^  Alb.  8^. 

3.  Nonrcfidence.—  Stepbanus,  Lind.  64.  X»  I.  28.  2.  See 
the  form  of  procefs  and  Sentence  of  deprivation  of  a  redor 
Tor  non-refidence  in  the  append,  to  Gib.  Cod.  §  10. 

4.  Jitmanding 
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tially  where  fucb  fentence  for  any  offence  13  innitSed  by 
2Ct  of  parUamcnt.)  Deg.  p,  i.  f.  9. 

In  all  caufts  of  deprivation  of  a  perfon  a£)ually  po(^ 
feflcd  of  a  benefice,  thefe  things  mu ft  concur :  I.  A  mo- 
nition or  citation  of  the  party  to  appear.  2.  A  charge 
given  him,  to  which  he.  1$  to  anfwer^  called  a  libel.  34 
A  competent  time  affiened.  for  the  proofs  and  anfwers. 
4.. A  li'^frCy  for  counreito  defend  hiscaufe«  and  to  except 
againft  the  proofs,  and  Witriefles.  5.  A  folemn  fentence^ 
after  hearing  all. ihe  proofs  and  arifwers.  Thefe  are  the. 
fyndamentals  of  all  jiidicial  proceedings  in  the  eccleri\ifli« 
c^I  courts,  in  order  to  a  deprivation.  And  if  thefe  things 
be  not  obferved,  the  party  Hath  juft  caufe  of  appeal,  and 
may  have  a  remedy  by  a  fuperior  court.     And  thefe  pro- 


4.  DimanMiig  m§mijf  f9r  /ucramtnts  —Wat  con/ider«d  as  a 
fpecies  of  fimooy,  C.  i.  l.ioj.  and  puniQied  as  fuch  by 
Ocho.     Jtb.Zi. 

{.  DiJI'tnacy  in  am  imtrutOrt  wJ^i  hjlitmtibn  baJn9t  htgnoh* 
f Aimed 3  or  'uiere  ^bt  priar  IncUmbtnt  ivas  pren/iJ  ali've  — Wat 
poQiihed  by  Othobon  with  the  lo(s  of  all  benefices  within  the 
kiogdda.     jitb.ybi     Gib.  C§Ji  ySi.     Sfe^jntriiOotl. 

6.  yjolaiimg  a  jfakSgrnfy  — Was  pdoiihed  by  Orbobon  witK 
cxcommunicaciony  ipfi  fa3o\  and  if  fatisfiflion  were  not 
ibade  withto  a  limited  tiine,  with  deprivation.     Aib,  \Q\. 

7.  Mart  iAgt  and t  a  fortiori.  Bigamy  -^  Lind,  128.  Otbo 
Jlib.  38.'  X  3.  J.  Dy.  133.  dgatttl^.  l^y  31  JY.8.  c,  14. 
^  9.  a  priell  keeping  compaay  with  a  wife  was  to  fu^er  as  a 
felon. 

8.  Cffitcir^/jrii^/— ^Waspuiiifhedby  degrsdaiioo  hyAhxandir 
the  2d.  D/^.  8i.  r.  16.  S^ea1foL/W.  10.127.  Otbo  Atb. 
47.  Oibob.  Atb.  93.  And  by  31  £f.  8.  r.  14.  §  10.  a ,  priell 
keeping  acoacobine  forfeited  His  goods,  chattels,  aod  promo- 
tions, and  was  to  faffer  imprifonmenc  at  the  king's  will. 

9.  Contumacy  in 'wearing  an  irregular  ba^ii '^-^  Aher  moni- 
tion was  puoilbed  with  lufpenfion,  ab  ojjicio  et  beneficio  by 
Archbp.  Stratford,  which  cotild  only  be  redeemed  by  pay* 
meot  of  a  5ih  part  of  the  profics  of  the  benefice  for  one  year 
to  the  poor.     Lind,  \tl.     Vid.  infra. 

10.  OJieidling  after  eXeommunicaiion  'without  ab/olution,^^ 
^.  5,  27.   3  &  6.     Gib.  Cod,   1049. 

1 1 .  Keeping  folemn  fafis  other  than  fucb  as  are  appointed 
i[7  Aiov— Either  publickly  or  privately,  without  the  licen^ 
and  diredion  of  the  biOiop  under  his  hand  and  feal,  or  being 
wittingly  prefent  at  any  of  them,  is  punidied  with  fufpeofion 
for  the  firlt  fault,  excommunication  for  the  fecpnd,  and  de- 
pofition  from  the  miniftry  for  the  ihird«  by  Can,  -jz. 
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ceedings  arc  agreeable  to  the  common  juftice  and  reafon 
of  mankind ;  becaufe  the  party  accufed  hath  the  libertf 
of  defence,  and  the  right  of  appeal.  I  SiilL  323.  jfyi* 
Partrg.  309. 

By  Can,  1 22.  Sentence  againd  a  minifter,  df  depriva* 
tiMi  from  his  living,  (hall  b^.gfronounced  by  the  bifliop 
only  wiih  the  afliftance  of  his  chancellor  and  dean  (if  they 
it^ay  conveniently  be  had),  apd  fdriie  of  the  prebendaries^ 
if  the  court  be  Kept  near  the  i!Attiedral  church ;  or  of  the 
archdeacon,  if  he  may  be  had.  conveniently,  and  two 
other  at  lead  grave  minifters  and' preachers 'to  be  called'  by 
the  bilhop,  when  the  court  is  Icept  in  other  places. 

Dcvife.    See^iIIjS« 
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Ilapiditipas  of  chancels,  to  be  repaired  by  l^fimfr^. 
priatnrs^  are  treated -of  under  .the  titieCflttCCf)' (»)• 


(m)  A  dilspidation,  according  to'ParA5n*s  counfello^,'  B.  i* 
c»  9.  is  the  pulling  do^n/'or  dcfttoying  in  anjt  manner,  any 
of  the  boofes  cr  buiM]n]^s  belonging  to  a  fpiritoal  livjfng^  or 
fuffering  them  to  run  into  ruin  or  decay;  or  wafting  or  de* 
flroying  the  woods  of  the  chufchy'or  copimicting  or  Aifenng 
any  wilfol  wliile  in  or  upon  the  inheritance  of  the  church. 
And  certainly*  he  adds,  there  can  be  nothing  worie  becoming 
the  dignity  of  a  clergyman  than  non-reGdence  and  dilapida- 
tions, which  for  the  moil  part  go  hand  in  hand.  In  addition, 
therefore,  to  the  doArine  of  dilapidations  of  hoofes,  treated 
of  by  the  author  under  tbn  title,  which  the  bifliop  may  pre* 
vent  by  fpifitual  cenfures,  or  for  which  the  next  incpmbeat 
may  recover  damages  in  the  fpiritoal  court*  or  in  an  a^ioa  oa 
the  cafe  at  common  law,  either  againft  the  executor  of  his  pre- 
deceiTor,  or  the  predecefTo)-  himfelf,  if  he  has  taken  other 
preferment ;  it  wi!)  be  proper  to  notice  here  the  fbitucc 
35  Ed.  I.  which  prohibits  re<5lors  from  cutting  trees  in  the 
chorch-yird,  except  for  repairing  the  chancel  of  the  chnrcbj 
See  C^tC^,  y.  3-  .And,  in  general,  if  a  bi(hop  cut  down  and 
fell  the  trees  of  his  bifhoprick,  or  a  parfo.o  or  prebendary 
commit  wade,  a  prohibition  lies  at  common  law.  2  Roll.  M. 
8!  3.  Regift,  -ji.  m.  In  analogy  tor  which  procedure.  Lord 
Hardwickc,  opon  affidavit  of  wafte  committed,  granted   nn 
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A  bishop  as  foon  as  he  is  inftalled,  and  a  rc^ior  or  vi« 
car  as  Toon  as  he  is  ifidudied>  ought  to  procure  workmen, 
as  carpenters^  mafons,  tilers,  and  others  ikilled  in  build- 
ing, to  viev^  the  dilapidations,  or  whatfoever  (hiW  want 
repairing,  and  write  down  for  what  (um  a  workman  will 
'  or  may  rebuild  or  impair  the  fafne,  and  fct  (heir  hands  to 
the  fame  for  a  miefnorial  thereof  whc^n  they  fhall  be  called 
to  be  witnefT^s  thereunto.  For.  after  this  infpedion  fhall 
be  made,  fuch  biOiop,  re<9or,  or  vicar,  may  commence  his 
fuU  for  dilapidations  when  he  ple^ifcth.  And  fuch  work- 
neo,  io  Aipport  of  the  adion,  ought  to  prove  that  fuch 
decay  cannot  fufficicntly  be  repaired  or  amended  for  lefs 
than'  fuch  fum,  and  that  they  themfelves  would  not  do  it 
tor  Icfs.  And  that  fuch  proof  may  be  fufficient,  it  is 
requlfite,  that  there  be  tw6  witnefles  in  every  particular, 
and  not  one  witnefs  to  one  kind  of  work  only,  and  ano- 
ther to  another.     Clarke^  Tit.  124.     1  Ought.  253. 

If  the  benefice  hath  been  vacant  for  fome^  time,  as  for 
three  or  four  years ;  or  if  the  incumbent  hath  not  fued 
for  fome  time  after  his  tnduSion  or  inftallation,  nor  cauf- 
cd  the  dilapidations  to  be  viewed  and  eftimated  ;  he  (hall 
not  be  intitled  to  recover  the  whole  fum  eftimated  for  di- 
bpidations,  but  confideration  fhall  be  had  of  the  time 
elapfed  from  the  ceiTation  of  the  lad  incumbency,  and  a 
proportioniblie  dedudion  made  for  the  decays  which  may 
reasonably  be  fuppofed  to  have  happened  during  fuch  in« 
termediate  time.     Ctarki^  Tit.  126.     i  Ought.  255. 

More  particularly ;  concerning  dilapidations,  the  fol* 
lowing  conftitutions  and  Aatutes  have  been  made : 

£dm*  If  the  ri€f9r  $f  a  church  at  his  death  /hall  leave  the 
hafes  ef  the  church  ruinous  or  decayed,  fo  much  Jhali  be  de» 


JBJandion  out  of  Chancery  to  re  drain  further  wafle.     Bradly 
».  Str^hey.      3  Barnard,   ^g^y,    S,  C     2  J/k.  217.       And 
foch  an  injundion  will  be  granted  ac   the  fuic  of  the   patron 
ia  a  common  cafe,  and  in  the  cafe  of  a  bifbop,  at  the  fuit  of 
the  at:orney-general   for  the  king.     But  the   patron   cannot 
pray  an  account,  for  he  cannot  have  any  prciii  from  the  lii'— 
log.     Knight  v,  Mo/eljt    Amb,  176.      A  fisnilar  injundlion  has 
aI(o  been  granted  againd  the  widow  of  a  rrflor,  ac  the  fuit 
of  the  p^trone f$  during  the  vacancy.      H'jkim  v.  FeatherJIone^ 
2  Br.  9^2.     in  the  Coontefsof  Ruthnd'.^  caf'*,    1  Lt'v.  107. 
I  Siderf.  \^2,   the  court  held   that  the  d*gging  of  new  coal 
nines  id  a  glebe  was  not  wade.     But  in  the  above-mennoned 
Gife  of  Knight  v.  Mo/e^y,  Lord  Hardwicke  faid,  t'lat  a  parfun 
caooot  opea  mines^  but  ioay  wcrk  tbofe  iilrea..:y  opened. 
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duSled  out  of  his  euUftaftical  goods  asjhatt  hi  fyffiiiiwi  t§  npair 
tbtfamiy  and  to  fuppiy  thi  other  diftSls  of  tho  church.  The 
fame  wt  do  decree  concerning  thofe  vicars^  who  have  all  the  r/- 
venues  of  the  churchy  paying  a  moderate  fenfton.  For  inafmucb 
as  they  are  hound  to  the  premi/eSy  fmch  portion  may  well  be  di^ 
du£itdy  and  ought  to  he  reckoned  amongft  the  debts,  j/lways 
never tkelefiy  having  a  reafonable  regard  to  thi  revenues  of  the 
churchy  when  Juch  deduifion  is  to  be  made.     Liod.  250. 

Shall  leave  the  houfa  of  the  church  ruinous  or  deeayod]  Aty 
the  manfe  of  the  le^ory  or  ^vicarage ;  and  other  buildings 
whatfoever,  the  building  or  reparation  whereof  pertained 
to  the  re6lor  or  vicar  immediatefy.  But  otherwife  it  feemeth 
to  be,  of  thofe  houfes  the  building  or  reparation  whereof 
pertaincth  to  others,  as  of  tenants  and  vaflalS|  by  virtue 
of  the  tenure  of  their  lands.     Id. 

So  much  Jhall  be  deduSied]  Either  by  himfelf  in  his  laft 
wiil  and  teftamenc ;  or  by  the  ordinary,  whofe  office  it  iS 
to  provide  for  the  church's  good.     Id, 

Out  of  his  ecclefiafiical  goods^  Which  he  bath  obtained  in 
the  right  of  his  church  :  for  fuch  goods  by  tacit  agree- 
inent  are  bound  to  the  faid  reparation,  but  fuppofe  (faitb 
Lindwood)  he  hath  not  ecdeftaftical  goods  fuficient  f 
whether  fuch  reparation  ought  to  be  made  out  of  his  pt» 
trimonial  goods  hath  been  made  a  queftion.  It  feemeth 
(he  fays)  that  if  he  hath  employed  his  ecclefiafiical  goods 
in  the  improving  of  his  patrimony,  or  if  by  too  much  at« 
tcntion  to  his  worldly  aiFairs  he  hath  negle£led  his  ecclc- 
fiafticai ;  in  fuch  cafe»  he  is  bound  to  make  fatisfadion 
out  of  his  patrim 'nial  goods.     Id. 

As  Jhall  be  Jufficicnt]  And  if  there  be  notfufficient,  then 
fo  far  forth  as  the  goods  will  extend.     Id» 

To  repair  the  fame]  Having  regard  to  the  exigencies  and 
quality  of  the  thing  to  be  repaired ;  fo  as  the  fame  be 
for  neceflity,  but  not  for  pleafure.     Id. 

And  to  Jupply  other  defttls  of  the  church]  So  far  forth  as 
thev  belong  to  the  redor  or  vicar  to  be  fuliained.     A/» 

Ought  t9  be  reckoned  amon»fi  thi  debts]  And  therefore  to 
be  preferred  before  legacies;  for  legacies  are  not  to  be 
paid,  until  the  debts  fhall  be  fird  fatisiied.     Id. 

But  albeit  the  law  allows  the  payment  of  dilapidations 
before  legacies,  yet  the  fame  are  not  to  be  paid  before 
other  dcbis  ;  for  the  common  law  (Sir  Simon  Degge  fays) 
prefers  the  payment  of  debts  before  damages  for  dilapida* 
lions.      Ue7,  p,  1.  c,  8. 

Otliob.  To  the  intent  that  we  m'iy  provide  a  remedy 
agamji  the  icvetQ^fnffs  of  divers  perjons^  who  altbg*  they  rer 
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tihi  mnA  fvhflafUi  from  thiir  chwcbei  and  ecdefiaflical  bene* 
JkiS^  ihjit  itegliG  tbtir  houfes  and  othr  edifices^  Jo  as  rot  to 
frefirvi  tbim  im  repair^  ncr  build  thtm  whin  ruinous  and 
fiiUn  dtwn  ;  bj  reafon  wbeuoj  deformity  occupieth  the  Jiate  of 
tbo  thmrebis^  and  many  incowutniencies  enfut :  IVe  d6  ordain 
mid  tftabliflys  '^^  oU  cUrks  Jtall  take  care  decently  t»  repair 
tbi  baufei  of  their  benefices >i  and  other  buildings^  as  need  Jhall 
reqmiri ;  tvbereunto  they  Jhall  be  earne/l/y  adm^nijhed  by  their* 
bi/kaps  or  enrchdeactm  ;  and  if  any  of  them ^  after  the  mens t ton 
eftba  bifhop  or  archdeacons  Jhall  negU^f  to  do  the  fame  for  the 
fpmei  of  two  months^  the  btfnop  Jhall  cavfe  the  fame  effe£fuaUf 
i§  bo  dane^  at  the  cofls  and  charges  of  fuch  chrk^  out  of  the 
frofhs  of  his  church  and  benefice^  by  authority  of  this  ptefent 
flatuie ;  caufmg  fo  much  thereof  to  be  received,  as  fhall  be  juf^ 
fagnt  fr  fuch  reparation.  The  chancels  alfo  of  the  church 
tboyfbaU  caufe  to  bo  repaired  by  thofe  who  are  bound  thereunto^ 
according  as  is  above  expreffed,  Alfo  we  do  injoin^  by  attejla* 
tiom  of  the  divine  Judgment^  the  archbifhops  and  bifhops^  and 
other  inferior  prelates^  that  they  da  keep  in  repair  their  houjes 
and  other  edifices^  by  cauftng  fuch  reparations  to  be  made  as 
they  knew  to  be  needful.     Athon    112. 

That  all  clerks  fiall  take  care]  Under  which  general  ex- 
preffion  are  comprehended  curates  and  prebendaries,  and 
all  others  having  any  ecciefiaftical  benefice  whatfoever.  Id. 

IVhereunto  they  fhall  be  earnejily  admonifhed  by  their  bijhops 
or  archdeacons']  And  this  hath  fometimes  been  done  by  a 
general  monition  throughout  the  diocefe,  or  deanry. 
Gibf  751. 

Shall  negle^  to  do  the  fame  for  the  fpace  of  two  months'] 
At  leaft,  to  fct  about  the  f.»me  :  for  it  may  be  that  fuch 
time  (hall  by  no  means  be  fufHcient  for  the  fintfbing 
thereof.     Id. 

Out  of  the  profits  of  the  church  and  henefict]  So  that  it  is 
lawful  for  the  ordinary  to  frqueiicr  the  fame,  for  the 
making  of  fuch  reparation*.     Id. 

Caufing  Jo  much  thereof  to  be  received]  And  fold  to  the 
beft  purchafer.     Id. 

As  fhall  be  fuffcient  for  fuch  reparation]  Accordinfir  to  the 
difcrcdon  of  the  bi(hop,  as  particular  occafioris  require. 
The  eeneral  practice  is  a  fifth  parr.  And  if  the  party  is 
difiatisfied,  he  may  appeal.     Athon.  112.      1  StilLbt. 

Mepham.  ff^e  do  orJain^  that  no  tncjuifttton  to  he  made 
concerning  the  defe£fs  of  koujes  or  other  thi*/os  helot:'  ing  to  an 
ecclefiafiical  heneficCy  fhall  avail  to  the  prejudice  of  another^  un- 
lift  it  be  made  by  credible  per  Jons  Jivorn  tn  Joim  of  law  ^  the 
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party  inUrefted  biirff  fir  ft  died  tkireuntd.  And  thi  whcU  jum 
ifii  mated  for  the  dtfidls  of  houfn  §r  other  things  bilcnging  /# 
iultftafiiccl  benfficeSy  whether  found  by  inquifition^  or  by  way 
9f  €ompofit$oH  madey  the  dioctfan  of  the  place  Jball  caufe  u  be 
applied  to  the  reparaiiqn  of  fuch  deftSiSy  within  a  competent 
time  to  he  appointed  by  his  dijireticn,     Lind.  254, 

Inqui/ition  to  be  mode]  Which  may  be  done,  not  OBly  at 
the  indance  of  any  paity  intcrelled,  but  alfo  by  the  judee 
himkif  ex  officio.  For  the  ordinary,  without  any  appa* 
cation  made  by  any  perfon,  may  caufe  the  houfes  of  the 
church  to  be  covenably  repaired  out  of  che  profits  of  the 
benefice.  And  fuch  inquifition  as  atorefaid  may  be  made 
without  any  fame  of  the  defedts  preceding.  And  the 
reafon  is  becaufe  it  is  done,  not  for  deprivation  of  the 
^arfon,  but  for  ihe  amend mer^t  of  the  defeds.     Id. 

Concerning  the  d(fe3%  of  h^ufei  or  other  things  belonging  t9 
an  ecclejiajiicai  benefice']  That  is,  of  which  the  benefiiced 
perfon  hath  the  burden  and  charge  of  reparation ;  as  of 
the  chancel,  inclofures,  hedges,  ditches,  and  fuch  like. 
Id. 

Shall  avail  to  the  prejudice  of  another]  That  is,  of  the 
beneficed  perfon  himfclf,  if  he  be  living ;  or  of  his  exe- 
cutors or  adminiftrators,  if  he  be  dead.     Id. 

Unlefi  it  be  made  by  credible  perfons]  As  for  inftance^ 
able  and  experienced  worlcmen  ;  as  alfo  clergymen,  hav- 
ing fkiil  and  knowledge  in  fuch  matters,  who  are  ufually 
joined  with  laymen  in  the  mandates  for  fuch  inquifitions 
to  be  made.     Id. 

Sworn  in  form  of  law]  That  is,  who  (hall  fwear,  that 
they  will  truly  make,  inquifition,  without  hatred  or  fa- 
vour, or  any  iniereii  which  they  have  or  ihall  have  there- 
in.     Id. 

The  party  inter efled  being  firjl  cited  thereunto]  And  if  the 
witnefles  of  the  party  fuing  for  dilapidations,  either  for 
favour,  or  becaufe  they  have  tiiken  the  work  to  be  done» 
-or  have  had  a  promiie  thereof,  (ball  depofe  that  che  de- 
cays cannot  ie  leoHireJ  for  lefs  than  fuch  a  fum  j  the  de- 
fendant, if  he  (hall  fee  caufe,  may  produce  witnefTcs  to 
the  contrary,  and  (hall  be  allowed  to  carry  workrpen  up- 
on the  premifes  to  infpe£t  the  dilapidations,  and  may 
make  exceptions,  and  difprove  the  eflimaie  ^if  it  is  ex* 
ceiBve)  by  more  or  more  (kilful  workmen.  Clarke^  Tit. 
J25. 

i^  the  party  cited  doth  not  appear,  through  contumacy, 
the  inqui&tion  neverthelefs  may  proceed,     Lind.  254. 

Or 
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Or  by  W4iy  of  comp^Juion  modi]  For  the  parties  may 
agree,  without  any  inqciifltion,  for  a  certaio  fum  to  be 
laid  out  in  the  reparations.    Lind.  254. 

Tbi  diHffan  of  the  place  Jh ail  caufi  to  be  applied]  So  that 
his  inferior,  namely,  the  archdeacon,  canni)t  by  this  con* 
fiitution  do  that  which  foJIoweth.  For  albeit  the  arch- 
deacon may  admonifh  the  perfon  beneficed  to  make  due 
reparation ;  yet  the  btfiiop  only  fball  caufe  fo  much  of 
the  profits  to  be  received,  as  may  be  fu£cient  for  making 
the  reparations.     Lind,  254. 

Shall  caufe  to  he  applied]  By  eccleriaftical  cenfares  and 
other  lawful  remedy,  and  alfo  by  fequeftration  of  the 
profits.     Lind.  254. 

Within  a  competent  time  to  be  appointed  by  his  di/cretion] 
Id  a  juft  and  reafonabie  manner  j  oiberwife  the  party  may 
appeal.     Lind,  254. 

By  the  ftatute  of  the  13  Eliz.  c.  10.  fflferg  divers  eccU" 

Jia/iicnl  perfons^  hei^g  endowed  and  poffeffcd  of  ancient  palaces^ 

manfton-houfes^    and  other  edifices  and  buildings  belonging  to 

their  ecctefiajlical  benefices  or  livingSy  have  not  onlyfufftred  the 

fome^  for  want  of  due  reparations^  party  to  run  to  great 

ruin  and  decay  ^  and  in  fome  part  utterly  to  fall  down  to  thi 

groundy  converting  the  timbir,  lead^  and  fl ones  to  their  own 

benefit ;  but  alfo  have  made  deeds  of  gift  y  colourable  alienations^ 

and  ether  conveyances  of  Hie  ejfe£f^  of  their  goods  and  chatteb 

in  their  Ufe^timey  to  the  intent  and  ofpttrpc/e  after  their  deaths 

to  defeat  and  defraud  their  juccejors^  of  juch  juji  anions  and 

remedies  as  otherwife  they  might  andjhould  have  had  for  the 

fame  againfi  their  executors  or  admimflrators  by  the  laws  eccle* 

fiaflicul  of  this  realm  5  to  the  great  defacing  of  the  fate  ecclf- 

Jiafticak  and  intolerable  charges  of  their  fuccfjfors^  and  evil 

precedent  and  example  for  other iy  if  remedy  he  ni>t  ptoviued : 

It  is  therefore  enatledy  that  if  any  archbifhop^   bifhopy  deon^ 

archdeacon y  provofij  treafurer^  chaunter^  chancellor ^  prebendary^ 

or  any  other  having  any  dignity  or  office  in  any  cathedral  or 

collegiate  church  j  or  if  any  parfon^  vicar  ^  or  other  incumbent 

of  any  eccleftaflical  living  whereunto  belong  any  houfe  or  houfes^ 

or  other  buildings^  which  by  law  or  cuftom  he  is  bound  to  keep 

and  maintain   in  reparation^  —  do  make    any  deed  or  gift^ 

or  alienation  or  other  like  conveyance  of  his  moveable  goods  or 

chattels y    to  the  intent  and  purpofe  aforefaid\  the  jucieffor  of 

him  that  fball  make  juch  deed  of  gift  or  alienation^  fhail  and 

may  commence  juity    and  have  fuch  remedy'  in   any  ecciefiafiical 

court  of  this  rculm^    competent  for  the  matter  againjt  him  or 

them  to  whom  juch  deed  of  gift  or  alienatin  fball  be  fo  madty 

for  the  amendment  and  reparation  of  fo  much  of  Ve  jsid  dila* 

L  4  pidatiom 
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pi  Jot  tons  and  decay  s^  $r  ju/l  rec^mptnei  of  the  fam$^  as  batb 
bappenid  by  bis  faff  $r  default :  in  fkch  frt  as  be  might  air 
§ught  to  have,  if  hi  to  ubeffifuch  dud  ^fgip  ar  ^iitwotietf 
fiiaU  he  fe  made^  More  exicutot  or  admini/irator  tf  bim  tba^ 
made  fuch  deed  or  aiiena!i:,n. 

Note,  here  is  no  appcarzncc  of  this  ftatute  being  tem- 
porary :  neverthelefs  it  is  continued  as  temporary  by  the  | 
ja.  e.  25,  and  further  ~by  the  21  Ja,  c.  28;  and  not  fur- 
ther indefinitely  (as  a  great  many  other  ftatutes  were}  by 
the  10  C  f.  4.  So  that  upon  the  whole  there  may  per« 
baps  be  fome  doubt,  whether  this  (tatute  is  now  in  force, 

Andnthtr  edifices  and  buildings]  Altho*  in  this  preamble^ 
pothing  is  referred  to  as  dilapidation,  but  decayed  or  ruin- 
ous buildings :  yet  it  is  certain,  that  under  that  name  are 
comprehended  hedges,  fences,  ditches,  and  fuch  like;  and 
it  hath  been  particularly  adjudged  conctrning  wood  and 
timber,  that  the  felling  of  them  by  any  incumbent  (other- 
wife  than  for  repairs  or  for  fuel),  is  di'apidation ;  from 
vrhich  he  may  be  reOrained  by  prohibition  during  his  in- 
cumbency^ and  for  which  he  or  his  executors  are  liable  to 
be  profecuted,  after  he  ceafeth  to  be  incumbent.  Gihf 
752.     2  Bu:/ir.  279.     3  Bui/lr.  1^8.     Moregiy. 

Jgainft  their  txecuttrs  or  admintflrators]  This  aft  only 
makes  provifion  agaif>ft  the  particular  abule  of  fraudulent 
(deeds  to  defeat  the  fucceflbr,  after  the  incumbent  is  dead  ; 
but  by  the  rules  of  the  church  (as  appears  by  the  foregoing 
confer uif^ions)  the  ordinary,  in  cafe  of  dilapidations,  hath  a 
right  to  take  cognizance  of  them,  during  th^  life  of  the  in* 
^umbent,  either  by  voliintary  inquifition,  or  upon  com^ 
plaint  mide  to  him;  or  to  enforce  reparation  by  f^quef- 
tn.-gut  thcr  profits,  or  by  ecclefiaiHcal  cenfures,  even  to 
deprivatii.R.     Gihf  753.      3  /w/?.  204. 

Their  executors  §r  admlni/hutcri]  ]n  a  fuir  for  dilapida- 
tion»  in  fbe  fpiritual  court,  the  executor  of  an  adminiftra- 
to-  orayed  a  pohibitionj  u;>cn  oath  that  he  bad  no  goods 
of  the  rtfft  :iite»in:c;  and  the  court  agrted,  that  the  execu- 
tor of  cHr  jidmicflfii'  r  is  not  lia.-kie,  unlefs  hf  haih  gooJs 
ot  the  ftrtt  inte()ate,  or  b--  annuniftrator  of  goods  nor  ad- 
niii  :ilred  by  fuch  adminidrator ;  upon  which,  the  pro- 
hibiiiun  was  granted,  and  flood.  ^^V*  753*  3  ^^« 
6. 9' 

By  the  hws  ecdeftoJUcal  of  this  realm]  In  acknowledgment 
of  the  ri^ht  of  the  tcclefiaUical  cc  urts  to  the /ole  cogni- 
sance in  the  cafe  of  dilapidations,  a  writ  of  coofultation  is 
provided  in  the  regifter.     Gibf.  753. 

'      '  And 
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And  Sir  Simon  Degge  fays,  fuits  for  dilapidations  are' 
moft  properly  and  naturally  to  be  brought  in  the  fpiritual 
courts :  and  no  pruhibition  lieth.  Biit  neverthelefs,  he 
^ays,  the  fucceflor  may  (if  he  will)  upon  the  cuftom  of 
England,  have  a  fpecial  ad>ion  upon  the  cafe  againit  the 
dilap'tdator,  his  executors,  or  adminiftrators.  Dig,  p.  i.  c, 
8.      U^iitf.  r.  39.      I  Bac.  Abr.  63. 

So  in  the  cafe  of  Joms  and  /f///,  E  2.  /F.  An  a<9ion 
upon  the  cafe  was  brought  by  a  parfon  for  dilapidations, 
jgainft  his  predeceiTor  who  had  accepted  another  benefice, 
and  left  the  houfes  out  of  repair,  fettin^  forth,  that  by  the 
cuftom  of  the  realm  he  ought  to  pay  to  the  fucceflor  fo 
fo  much  as  (hall  be  fufiicient  to  make  the  reparations,  and 
that  the  repairs  do  amount  to  fo  much :  it  was  moved  in 
arreft  of  judgment,  th»t  this  adion  doth  n.ot  lie.  And 
of  that  opinion  was  Poilexten  chief  juftice,  who  tried  the 
xaufe,  and  was  of  the  fame  opinion  now,  becaufe  it  was 
merely  fuable  in  the  eccleiiaftical  court.  And  tho*  the 
cafe  of  Day  and  Hollingtm^  M.  3  Ja.  2.  was  cited  as  ad- 
judged for  the  plaHitiff  on  a  demurrer;  yet  the  court  now 
inclined  to  Poilexfen's  opinion.  But  the  cafe  being  in  the 
paper  to  be  argued  again,  and  Pollex£en  and  Ventris  dying 
in  the  mean  time,  and  the  cafe  being  argued  again  before 
Powell  and  Rookeby  juftices,  they  gave  judgment  for  the 
plaintiff.  3  Leo.  268.  Vimr.  Adions.  O.  c.  Vimr.  Di« 
lapidations  [n). 

Or  other  incumbent  of  any  ecclefiaftical  living]  In  the  cafe 
of  the«ura»e  of  Orp'ngton^  //.  27  ^  'z8  C  2.  who  was  ap- 
pointed by  the  impropriator,  and  licenfed  by  the  archbiihop 
aa  ordinary;  the  court  held,  that  being  but  curate  at  will, 
and  not  inftituted  and  inducted,  he  was  not  an  incumbent 
within  this  fiatute,  nor  liable  to  dilapidations  ;  and  accord- 
ingly prohibition  was  awarded  to  ftay  fuit  againft  him  in  the 
fpifitual  court.     3/1/^.614. 

But  thele  curates  are  included  within  the  aforefaid  con- 
fiitution  of  OthoDon.  And  even  with  rtfped  to  this  fta- 
cute,  it  feemeth  that  this  adjudication  did  proceed  upon  a 
principle  at  lealt  doubtful,  namely,  that  fuch  curates  are 


(»)  It  is  DOW  fettled  that  an  adlion  on  the  cafe  for  dilapida- 
tions lies  at  common  law  ;  and  it  makes  no  difference^  whe- 
tlier  it  be  brought  againit  the  executor  of  the  incumbent,  or 
tke  incumbent  himfelf,  who  has  accepted  other  preferment. 
tiadclifi  V.  Dcyly.  2  T.  Ret.  630.  See  3Dean0  and  C|HV- 
J,  ill.  i6. 

bu( 
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but  curatf  s  at  will.  In  the  cafe  of  curacies  augmented  by 
the  governors  of  quten  Anne's  bounty,  it  is  certain,  by  the 
ftatute  of  ]  G.^.  2,c.  lo.  that  they  are  perpetual  cures  and 
benefices.  And  as  to  the  reft,  it'  feemeth  moft  natural, 
from  the  very  words  of  this  ftatute,  to  underftand  this  ex- 
preSion  [er  other  imumbint^  to  denote  efpeciaJly  perpetual 
curates;  for  archbifhops,  biftiops,  deans,  archdeacons, 
chancellors,  prebendaries,  and  fuch  like,  had  been  aien- 
tioned  before ;  and  then  the  ad  goes  on,  and  recites  par- 
fons,  vicars,  or  ethgr  incumhtnt  of  any  eccUfiajVual  livimg^ 
wbenunto  ttny  boufes  or  building$  do  belong.  And  what  other 
incumbents  tlfefe  ihould  be,  if  they  are  not  perpetual  cu* 
rates,  it  is  not  eafy  to  determine. 

jIs  Kath  happened  by  his  fail  or  default]  .This  ftatute,  in 
the  particular  cafe  ofa  fraudulent  conveyance,  feems  atfirft 
fight  to  limit  the  fuit  to  the  dilapidations  that  have  grows 
in  the  time  of  the  laft  incumbent ;  which  (in  cafe  his  pre- 
deceflbr  did  alfo  leave  dilapidations,  and  die  iafolvent)  can- 
not be  known,  but  by  a  regular  furvey  of  the  defefis  at  bis 
firft  coming  in,  that  thereby  the  refpeSive  dilapida'ions  of 
the  two  predeceflbrs  may  be  diftinguiflied.  But  in  other 
cafes,  the  laft  incumbent,  or  his  executors,  are  chargeable 
with  the  whole  dilapidations  in  whofe  time  foever  they 
have  grown ;  and  the  reafon  is,  l)ecaufe  he  had  the  fame 
jemcdy  againft  the  executors  or  adminiftrators  of  his  prede- 
cefTor,  and  it  was  his  own  fault  if  he  did  not  make  ufe  of 
it.  Clarke^  Tit.  122.  And  if  fuch  predecefTor  was  infol* 
vent ;  he  accepted  the  benefice  with  that  charge  and  in- 
cumbrance upon  it. 

And  agreeably  to  this  general  rule  may  this  ftatute  aUb 
be  well  interpreted,  fo  as  to  make  this  claufe  [by  bis  fa^ 
or  default]  to  be  exclufive,  not  of  dilapidations  which  have 
grown  in  the  time  of  the  predeceflbrs  to  the  deceafed,  but 
of  fuch  as  may  have  gro^'n  bct^^een  the  time  of  his  deceafe, 
and  tlie  profecution  for  them ;  that  is,  either  in  the  time  oJF  * 
the  vacation  of  the  benefice,  or  fince  the  time  of  the  pre- 
fent  incumbent.     Gibf  753%  4^ 

By  the  14  Eliz.  c.  11.  Jll  fums  of  money  to  be  retovered 
for  or  in  the  name  of  dilapidatiens^  by  fentence^  compofition^ 
or  otheiwiffn  fhail  within  two  years  after  fuch  receipt  y  be  truly 
employed  upon  the  buddings  and  reparationt^  in  rejpe£i  whereof 
fuch  money  for  dilapidations  Jhull  be  paid  ;  on  pain  that  every 
perfonfo  receiving  and  not  emp:oying  as  aforefaid^  JhaU  forfeit 
doubly  as  much  as  fiiali  be  fo  by  him  received  and  not  employed ; 
whUh  forfeiture  fhall  be  to  the  uftof  the  qnien*s  majefly^  her 
heirs  andfucce/Tors.     f.  18.^ 

In 
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*To  cafe  of  the  incumbent't  death  within  (he  two  ye>n« 
it  lecmelh  th^t  (he  fame  ought  to  be  paid  by  hi>  executora 
to  (be  fuccelTor,  to  be  laid  out  by  him  (aod  not  by  the  ex- 
ccutots)  in  repairs.     Gibf.  754. 

Finally,  In  order  to  prevent  dilapidationi,  it  ii  enacted 
by  the  17  G.  3.  c-  53-  as  fulloweih: 

Where  (he  parfbn,  vicar,  or  other  incumbent  of  any 
tccle&aflical  living,  parochial  benefice,  chapelry,  or  per- 
petual curacy,  bein^  under  ihe  jurifdi£tion  of  the  bilhop  or 
other  ecclefialtical  ordinary,  is  defirous  to  build  or  improve 
the  buildingv  belonging  to  his  benefice,  which  one  year'* 
neat -income  will  not  be  fuSicienl  to  put  in  due  repair,  he 
mull  firft  procure  1  ceriiiicate  from  an  experienced  work- 
nan,  con,tainir)g  a  {late  of  the  buildings,  the  value  of  the 
timber  and  ulhti  m^teriah  fit  to  be  employed  in  build- 
ing or  repairing,  or  to  be  fold,  ?nd  alfu  a  plan  ot  cRimaie 
igf  the  worlc,  which  muA  be  verified  upon  oath  before  a 
juftice  of  the  peace  or  maAer  in  chancery,  ordinary  or  ex- 
traordinary. He  mutt  alCo  make  out  in  writing,  10  be 
^ncd  and  verified  by  him  on  oath  ai  arotefaid,  a  particu- 
lar accnunt  of  the  annual  profiti  of  the  living. 

Thele  mufl  be  laid  belote  the  ordinaiy  and  patron  ;  in 
order  to  obtain  their  confent  to  fuch  puipofcd  building* 
or  repairs. 

But  the  ordinary,  before  he  gives  his  confcnt,  fliall  caufe 
an  inquiry  to  be  made  of  the  flate  and  condition  of  the 
buildingi  at  the  time  when  ihe  incumbent  entered,  how 
long  he  hath  enjoyed  the  living,  what  he  hath  received 
for  dilapidations,  and  how  the  fame  hath  been  laid  out: 
aod  if  it  fhall  appear  that  the  incumoenl  had  by  wilful 
negligence  fulFered  the  buildings  to  go  out  of  repair,  he 
fiiall  pay  down  fo  much  as  the  damages  thereby  occaGoned 
Iball  amount  unto,  before  the  oidinaty  lliaLl  give  his  con- 
tent. 

If  the  patron  is  a  minor,  idior,  lunatic,  or  feme  covert, 
the  guardian,  committee,  or  hufband  refpedively  atif 
^Q  for  them. 

If  the  fcveral  patties  Ihall  declare  their  confent  by  writ- 
ing under  their  hands,  the  incun.benc  may  borrow  at  In- 
lered  Cuch  fum  is  the  faid  eAimate  (hall  amount  unto,  af- 
ter deduiSing  the  value  of  the  t>mbrr  or  other  materials 
which  may  be  thought  proper  to  be  fold,  not  exceeding 
two  years  value  of  [r:e  living  after  dcduding  ail  oui^oings, 
except  only  the  falaties  lo  alfiltant  curatet  where  neceflary  : 
and  as  a  fecutity  iot  the  money  (o  borrowed,  he  may 
Bortgage  ibe  glebe,  litbcs,  and  other  pio&ti  of  the  living, 
6  for 
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for  25  years,  or  until  the  principal,  !ntereft»  and  cofts 
(hall  be  paid. 

And  the  mortgagee  (ball  execute  a  counterpart  of  the 
mortgage,  to  be  kept  by  the  incumbent ;  and  a  copy  there- 
of (hall  be  depofited  in  the  bifliop*s  regiftry. 

And  on  failure  of  payment  of  principal  and  intereft  for 
forty  days  after  the  fame  (hall  become  due,  the  mortgage 
may  diftrain  in  like  manner  as  rents  may  be  recovered  by 
landlords  from  their  tenants. 

And  a  proper  pcrfon  (hall  be  appointed  by  the  ordinary, 
patron,  and  incumbent,  to  receive  the  monry  borrowed ; 
who  (hall  give  bond  to  apply  the  fame  for  the  puYpofet 
intended,  and  (hall  make  contract*,  pay  the  workmen,  and 
when  fini(hed  render  a  due  account,  to  be  entered  in  the 
regiftry  aforefaid. 

Where  new  buildings  are  neceflary,  the  ordinary,  pa- 
tron, and  incumbent  may  purchafe  any  building  within 
one  mile  of  the  church,  and  land  not  exceeding  two  acres. 
If  the  living  is  under  lool.  a  year;  if  above,  then  not  ex- 
ceeding two  acres  for  every  lOol.  a  year.  And  the  pur- 
chafe money  may  be  raifed  by  fale  or  exchange  of  fome 
part  of  the  glebe  or  tithes. 

And  every  fuch  incumbent  (ball  annually,  at  his  own 
expence,  from  the  time  fuch  buildings  (hall  be  compleat- 
ed,  infure  at  one  of  the  offices  in  London  or  Weftminfter 
the  faid  houfes  againft  accidents  by  fire,  at  fuch  fum  as  the 
ordinary,  patron,  and  incumbent  (hall  agree  on  :  And  on 
negle£l  of  fuch  infurance,  the  ordinary  may  fequeiier  the 
profits,  till  fuch  infurance  (hall  be  made. 

And  every  incumbent  fucceffively  (hall  pay  the  intereft 
[of  the  principal  money  due  upon  fuch  mortgage,  yearly, 
as  the  fame  (hall  become  due,  or  within  one  month  after, 
and  alfo  51.  per  centum  of  the  money  oiiginally  advanced 
upon  fuch  mortgage;  21  Cr.  3.  c.  66.]  and  if  fuch  incum- 
bent (ball  not  refide  twenty  weeks  within  each  year, 
computing  from  the  date  of  the  mortgage  deed,  he  (hall  in- 
ftead  of  5 1,  pay  lol.  per  centum  yearly  ;  fuch  payments  tp 
be  made  till  the  whole  principal  and  in.ereft  (hall  be  dif- 
charged  ;  And  in  default  of  fuch  payment,  the  ordinary  may 
fequefier  the  profits  as  aforefaid. 

And  where  there  (ha.'i  be  no  houfe,  or  a  very  mean  one, 
on  a  living  worth  above  100 1,  a  year,  and  the  incumbent 
(hall  not  refide  in  the  parifti  twenty  weeks  within  any 
year,  and  he  (hall  not  think  fit  to  lay  out  one  year's  in- 
come where  the  fame  may  be  fufficient,  nor  to  apply,  in 
manner  aforefaid  for  two  years  income,  the  ordinary,  with 

confeni 
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Qonfent  of  the  patron,  may  procure  fuch  {dan»eftimate  and 
certificate  as  aforefaid,  and  proceed  in  the  execation  of  the 
parpofes  of  this  ad,  as  if  the  incumbent  had  confented  ; 
and  the  mortgage  executed  by  the  ordinary  fhall  be  bind« 
ing  on  the  incumbent  and  his  fuccefibn. 

And  the  governors  of  queen  Anne*s  bounty  may  lend 
flioney  not  exceeding  lool.  in  refped  of  a  living  not  ex* 
cecdiog  5ol.  a  year,  without  intereft ;  and  wfiere  the  ao« 
null  value  exceeds  50 1.  they  may  lend  any  fum  not  exceed- 
ing two  years  income  at  the  intereft  of  4^  atit. 

And  colleges  and  other  corporate  bodies,  having  the 
patronage  of  livings,  may  lend  money  for  the  purpofes 
aforefaid  without  intereft  («)• 

Note,  The  forms  of  inftruments  relative  to  the  afora- 
faid  proceedings,  are  drawn  out  fpecially  in  the  a£t  itfelf 
(with  a  fupplement  by  the  21  G.  3.  c«  66). 

DimiiTory  letters.     See  ^Xtmatmi* 


T^Iocefe  (from  iioiMsco^  feorfim  habito:}  fignifies  the  cir- Diocefr^  what^ 
'^  cult  of  every  biOiop's  jurifdidion.     For  this  realm 
bath  two  Tons  of  divifions;  one  into  (hires  or  counties  in 
refpcd  of  the  temporal  ftate ;  and  another  into  diocefes, 
ia  regard  to  the  ecclefiaftical  ftate.     i  Iff/i.  94. 

2.  The  bounds  of  diocefes  are  to  be  determined  by  wit*  BouadAry, 
nefles  and  records,  but  more  particularly  by  the  admini- 
ftration  of  divine  offices.  To  which  purpofe,  there  are 
two  rules  in  the  canon  law:  in  one  cafe,  upon  a  difpute 
between  two  bilbops  upon  this  head,  the  direfiion  is,  that 
they  proceed  in  the  bufiiicfs,  by  ancient  books  or  writings, 
and  alfo  by  witnelTes,  reputation,  and  other  fufficient  proof: 


(#)  It  has  been  decided  that  money  given  by  will  to  crt&  a 
parfooage  hoofe  at  the  etid>  of  the  garden  of  the  former  par- 
fonage  hoafe,  is  not  within  the  ftatute  of  mortmain,  no  lanj 
being  to  be  purchaied.  Brodii  v.  Ditke  ofCbandos,  1  Br. 
444.  2  Ed.  And  the  fame  point  was  ruled  as  to  1000 1.  given 
by  archbifhop  Seeker,  to  be  laid  oat  in  repairing  parfonage 
hoofes.     jinvrnty-Gintral  V.  f^f  Bijhop  of  Chtjitr^     lb. 

I  in 


I A  tb^  otli^.  Qftfti  .Where,  the  qaeftion  wai,  by  whom  a 
clitkrch  Milt  iifron  dbe  confines  of  two  diocefes  fhould  be 
cortrccrtted ;    the  rule  laid  down   is,  that  ic  (bould    be 
confecraied  by  the  bilbop  of  that  city,  who  before  it  wat 
founded,  baptized  the  lAbabitants,  and  adminiftred  (o.tbcm 
cAbe#  diviner officds.     Giif.  13.J- (^) 
joriAiiftUm       •  ^  'I^h«  juififidifiion  of  the  ciiyit  not  included  in  the 
nane  of  Jiitefu  .  So  faith  the  caoon  law :  and  according- 
ly^ in  crtationttd  general  vifitation9t  diredeJ  tothcdergy^ 
it   is  ordered  to  .cite  the  ckrgy  of  the  6ty  4md  SUieft^ 
Gibf.  IJJ.         ' 
Bi/bcp  in  an-        4*  A  bifliop  otay   perfbrm  divine  offices,  and  ufe   bis 
•iber  t  (Uocefe.  epifcopai  babit,  in  the  diocefe  of  another,  withoiK  leave  (|i]|. 
but  he  may- noe  perform  thereto  any  aA  of  jurifdidlion, 
without  permiffionofthe  other  bifliop.    Gihf.  133,  134,  (r) 
Clerk  in  two         5*  A  clergymiH  dwelling  in  one  diocefe,  and  beneficed 
^Mccfo.  in  another,  and  being  guilty  of  a  crime,  may,  in  different 

refpeds,  be  paniflied  in  both  :  that  is,  the  bifliop  in  whofe 
dioccfe  he  dwells,  may  profecute  him;  but  the  fenteoce^ 
fo  far  as  it  afFeds  his  benefice,  mud  be  carried  into  exccu* 
tion  by  the  other  bifliop.     Gibf.  134.  {$) 


2)t(i)mfatton. 


N 


OtwithRanding  the  (htute  of  provifors,  and  dirers 
other  flatuses  againft  the  papal  incroachments  upon 
the  ecclefiaftical  junfdiAiOn  in  this  realm,"the  pope's 
power  ftill  prevailed  ag^inft  all  tbofe  ft;itutes}  and  ptrti* 
ctilariy  in  the  matter  of  difpenfations,  whtc)i  was  one 
great  branch  of  the  revenue  of  the  apoftolick  fee. 

But  by  the  flatute  of  the  25  H.  8.  c  21.  it  it  enaAed, 
that  n^  perfon  Jhiiil fui  iff  ihe  bijh^p  sr  fee  of  Rtm$^  §r  to  any 
perfon  Having  or  preiendingany  authority  by  thifamff  for  l$m 
€en/eSi  difpenfations^  (ompofstions^  faculties^  grants^  refcripts^ 
diiegacieSf   or  any  other  in/irumtnts  or  writ^ngSy  for  any  cauft 


(/)  X.  2.  19,  13.     y  36.  I. 
(y)  Clem,  5.  7.  2. 

(r)  Except  againft  thofe  who  have  by  force  expelled  hia 
from  his  own  dlocefe.     CUm^  2.  2. 
(/)  X  2.  2.  14. 

or 
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tr  wMtirfn  which  any  lianfej  difpenfttimi^  csmprfithn,  fs" 
tulty^  grant  J  nfeript^  delegacy^  injirument^  or  ether  turiting^ 
bath  bein  nfti  t§  ht  pbtatnedat  the  fee  of  Ronuy  or  by  authority 
thgrwf^  §r  9f  any  preiatis  cf  this  realm ;  or  that  in  cuufet 
of  Miteffitj  may  lawfully  be  granfed  witKouc  offending  the 
laws  of  God  :  but  the  fame^  mcfffary  for  the  king  a-d  his 
fubjiUs^  upon  dug  examination  of  the  cmtfes  andq'tnrtfies  of  the 
perfoms  procuring  the  famCy  Jhall  be  granted  w,thin  the  realm 
and  m»t  dfewhere^  in  manner  following,  an  1  none  other- 
wife  (  that  iSf  The  archbijhep  of  Canterbury  Jhall  have  fewer  ^ 
by  his  Hfcretion^  to  grant  by  an  inftrument  under  hit  fed.  unto 
tba  bimgj  bis  heirs  and  fuccefforss  as  w.ll  allfuch  licenses y  dif^ 
penfations^  compofitionsj  faculties ^  grants^  refer ipts^  delegacies ^ 
inflrsementSf  and  all  other  writings^  for  caufes  not  being  con-" 
tresry  to  the  laws  of  God^  as  have  been  ufed  to  he  obtained  by 
the  king  or  any  of  his  fubjeffs  at  the  fee  of  Rome^  or  any  per  fan 
by  authority  of  the  fame ;  and  all  other  licences^  difpenjations^ 
faeuAieSf  compofitions^  g^ontSj  refcripts^  delegacies^  inftruments^ 
and  other  writings^  upon  all  fuih  matters  as  Jhall  be  conve^ 
tnmi  and  neceffaty  to  be  had^  for  the  honour  and  Junty  of  the 
Kng^  and  the  wealth  and  profit  of  the  realm  :  fj  that  the  faid 
arcbbifisp  in  no  wife  Jhall  grant  any  difpenfation^  license^  r/- 
fcriptf  or  any  other  writing  afore  rthearfedy  for  any  caufe  rr- 
pugnant  to  the  law  of  God.     T.  3. 

Jnd  the  faid  archbijhap,  after  due  examination  of  the 
caufes  and  qualities  of  the  perfons  procuring  the  fame^  Jhall 
have  power  by  himfelfy  or  by  his  fuffcient  and  fuhflantial  com^ 
wAffary  or  deputy^  by  his  difcretion  from  time  to  time  to  grant 
and  difpofe^  by  an  inflrument  under  the  name  and  feal  of  the 
faid  archbijhop^  to  any  of  the  king  s  fubjeSls^  all  manner  cf  U^ 
ceHceSf  diJfpenfationSf  faculties^  compofitions^  delegacies^  rc'- 
fcripts^  inflrumints^  or  other  writings^  for  any  fuch  canfe  or 
matter^  whereof  heretofore  the  fame  have  been  accu/iomed  to  be 
bad  at  the  fee  of  Rome^  or  by  the  authority  thereof^  or  of  any 
prelate  of  this  realm,     f.  4. 

NevcrtheUfs^  the  faid  archbijhop  or  his  commiffary  Jhall  not 
grant  any^tber  licence^  difpenjationy  compofttion^  faculty^  tvri" 
ting^  or  inftrumenty  in  cafes  unwont  and  not  accujlomed  to  be 
bad  at  the  court  of  Rome,  nor  by  authority  thereof  ,  nor  by  any 
prelate  of  this  realm,  until  the  king  or  his  council  Jhu II  be  ad* 
vertifed  thereof  y  and  determine  whether  the  fame  Jhull  commonly 
pafi  a$  other  difpenfations  faculties  or  other  writings  Jhall  or  no ; 
on  pain  that  the  grantor  Jhall  make  Jine  at  the  king^s  will :  and 
if  it  be  determined  by  the  king  or  his  council  that  the  fame  Jhall 
pafs^  then  thejaid  archbi/h:t>  or  his  csmmiffary^  having  licence 

0/ 
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$fthe  king  by  bis  iill  affigntd,  fi>ali  dijptnfi  with  ibem  accord* 
ingly.     f.  5. 

Prwidid^  thai  no  difpinfatim^  liance^  faculty^  or  other  n* 

faript  or  writing  to  be  granted  by  tbi  faid  arcbbijbop  or  bis 

cunmtjfaryy  being  of  jucb  importance ^  that  tbe  tax  Jor  the  ex-- 

pedition  tbereef  at  Rome  extended  to  the  f urn  cf  ^\.  or  above^ 

'  JbaU  in  any  wife  be  put  in  execution^  till  it  be  tonfirmsd  by  the 

king  under  tbe  great  feal^  and  in^olied  in  the  chancery,   im 

a  roll  if  a  clerk  to  be  appointed /or  tbe  fame ;  and  this  aS  JbaU 

be  a  /efficient  warrant  to  tbe  chancellor  or  keeper  of  tbe  great 

jeaU  ^9  confirm  in  the  kings  name  toe  aforejaid writings pajfed 

under  tbe  jaid  archbijbop^s  feal^  by  letttrs  patents  in  due  form 

to  be  made  under  the  great  feal :  remitting  as  well  tbe  faid 

writing  undir  tbe  archbijbcp's  feal^  as  tbe  Jaid  con fiimatiiu 

under  the  great  feal.,  to  the  parties  from  time  to  time  procuring 

for  tbe  fame.     And  ail  fuch  licences^  d'fpenfations^  and  other 

writings^  for  the  expedition  whereof  the  Jaid  taxes  to  be  paid  ct 

Rorni  were  under  4I.  which  be  matters  of  no  great  importetnce^ 

JballpaJ'i  only  by  the  archbifkop^s  fealy  and  JbaU  not  of  any  ne- 

ciffity  he  confirmed  by  tbe  great  fcal^  unlefs  the  pro^urer^  thereof 

defire  to  have  them  fo  confitned\  in  wiicb  cafe  tbey  JbaU  pay 

for  tbe  faid  great  Jea/y  to  the  ufe  of  tbe  king^  5s.  and  not  above^ 

over  and  bejfiJesjucb  taxes  as  JbaU  be  hereajter  limited  fr  tbe 

makings  writing,  regifiering,  confirming  and  inroltng  offucb 

licences  J  confirmations  and  writings,  under  the  faid  tax  of^l.  f.  6/ 

jtnd  every  fucb  licence,  dijpenfationj  ccmpofiticn,  faculty^ 
refcriptf  and  writings  forfuch  caufes  as  tbe  tax  was  wont  to 
be  4U  or  above,  j'o  granted  by  the  archhijhop^  and  confirmed  ««- 
der  the  great  feal  \  and  all  other  licences^  dijpenfatuns^  facul^ 
ties^  refcripts,  and  writings  to  be  granted  by  the  archbijhop^ 
whereunto  tbe  great  feal  is  not  limited  cf  neceffuy  to  be  put^  by 
reafon  that  the  tax  of  them  is  under  4!.  \fhaU  be  as  effe^ual  in 
tbe  law,  as  if  they  bad  been  obtained  cf  the  fee  of  Rome^  or  of 
any  other  perfon  by  authority  thereof  without  any  revocation  or 
repeal  thereof  to  be  bad,     f.  7. 

Jnd  all  children  procreated  after  folemnization  of  any 
marriage  to  be  had  by  virtue  of  fuch  licences  or  difpenfa- 
tion9,  fbaU  be  taken  to  be  legitimate^  in  all  courts  as  wellfpi-> 
ritual  as  temporal^  and  in  all  ether  places,  and  Jhall  inherit 
the  inheritance  of  their  parents  and  ancejiors.     \\  8. 

jfnd  tbe  archbijhop  jbaU  conflitute  a  clerk ^  who  JbaU  write 

and  regifler  every  fuch  licence,  difpenfation,  faculty^  zvriting^ 

or  other  injhument  to  be  granted  by  the  Jaid  archtijbop  \  and 

jhail  find  parchment,  wax,  andJiUen  laces  convenient  for  tbe 

javie  \  and  JbaU  take  for  bis  pains  fucb  Jums  as  are  in  this  acf 

hereafter 


Jitnelfier  Vtmiud :  And  the  king^  hy  Utters  pattnti  under  the 
great  feal^  Jhall  cmJUtute  one  fufficlent  clerk^  being  learned  in 
the  courfe  vf  the  chancery^  who  Jhall  always  be  attendant  upm 
the  lord  chancellor  or  keeper  of  the  great  Jeal\  and  Jhall  make^ 
write^  and  inroll  the  confirmation  of  all  Juch  licences^  dif-- 
pinjations^  inflruments^  or  other  writings^  as  Jhall  he  thither 
ironght  tinder  the  archhijhcp^s  feal^  there  to  he  confirmed  and 
inrolled  ;  and  fhall  alfo  intitle  in  his  hsoksy  and  inroll  of  re^ 
<ord^  fuch  other  "writings  as  Jhall  thither  he  brought  under  the 
crchhijhofp^s  fal^  not  to  be  confirmed '^  tailing  for  his  pains  the 
fums  in  this  aG  hereafter  appointed.  And  ds  well  the  faid  clerk 
^pointed  by  the  archiijhop^  as  the  clerk  appointed  by  the  klng^ 
fiesll  fubjcribe  their  names  to  every  fuch  licence^  difpenfatUn^ 
faculty^  or  other  writings  that  Jhall  come  to  their  hands  to  be 
foritteUy  madoj  granted^  fealed^  confirmed^  regijlcred^  and  in* 
rolled,     f.  9. 

And  the  fe  Jhall  be  tw^  book^  made  of  one  tenor  ^  in  which  Jhall 
ii  c$ntainedjhe  taxes  of  alt  cudomMe  dirpcnfations  {t)facuU 
ffej,  licences^  and  ether  writings  ivont  to  be  fped  at  Kome ; 
fvhicb  booi^  and  every  leaf  of  th^fe  boeis^  and  both  fides  of 
^wry  leaf^  Jhall  be  fubfcribed  by  the  arcWJh.p  of  Canterbury ^ 
Use  hrd  chancellor^  the  lord  treafurer^  and  the  two  chief  juf» 
fieesi  to  tvhicb  b^oks  all  fuitors  for  difpcnfationsy  facultieti 
Seences^  and  other  writings  afore  reheotfed^  Jhall  have  recourfe 
iftSey  require  it ;  end  one  of  the  faid  books  fljall  remain  in  the 
hands  of  the  faid  clerk  to  be  appointed  by  the  arcnbijhop^  and 
the  other  to  remain  with  the  clerk  of  the  chancery  to  be  appointed 
ty  the  king ;  which  clerk  of  the  chancery  Jhall  alfo  intitle  and 
ndie  particularly  and  ri'aily  in  bis  book  ordained  for  th(t  pur-* 

^,  the  number  and  qualities  of  the  dijptnfations^jiicuities^ 


{/)  By  this  book,  cf  which  one  copy  at  lead  is  flill  remaining, 
we  fee  the  extent  of  the  powers  originally  conveyed  to  the 
■rchbilhop  of  Canterbury  by  this  a£t;  and  by  comparing 
tkofe  powers  with  feveral  Aatutes  which  have  been  fince  made, 
#e  fee  iff  what  particulars  they  have  been  limited  and  re- 
flraToed.  For  the  age  required  for  inftitution  to  a  benefice^ 
ike  ages  required  for  orders,  the  degrees  within  \^hichper- 
iqas  may  or  may  not  marry,  and  Jeveral  beads  which  are 
there  fet  down  as  cafes  difpenfable^  have  been  (ince  fixed  by 
particular  ids  of  pdrliamfnc,  and  rendered  umilcerable  by 
difpenfation.  And  as  to  t{ie  cafes  that  are  ilill  difpenfable, 
(fuch  as  pluralities,  unions,  commendams,  notaries,  orders /x/r4i 
Umfora^  and  the  like ;)  whatever  is  to  be  obferved  of  them 
wilt  fill  mod  properly  under  their  reipedive  heads.  Gib. 
Cod.  91. 

Vol.  1I»  M  licences^ 
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llcnicis%  and  giber  xirittM^s^  u^lUh  JbaJ  be  ftelii  mip  wLh  Ai 
fiiil  §f  the  archbtjb^p^  end  afi  uhuh  fi>cL  he  Jemid  mub  the 
laid  jeal^  and  c^njirmtd  v/ith  the  gnai  jeal»     f.  i  i. 

Jnd  r.9  man  fuing  fsr  dijptnfatiins^  facuhttiy  ietmus^  jr 
9iher  uriiinis^  uhicb  uere  went  to  be  fped  ct  Rsme^  fiaBpej 
any  more  for  the  fame^  than  [call  he  limited  im  the  fatd  d^f&^ 
cate  hooki  of  taxes  \  on 'y  c-mfofitions  excepted^  efuhick^  hexag 
etrlitrary,  no  tax  can  be  made^  wherefore  the  tJXtberetf^^aU 
he  Jet  and  limited  by  the  cifcreticm  ^f  the  Jaid  arebhijbtp  ami 
the  lord  ehanciLor  or  b^d  keeper  of  the  great  feal\  andfmA  ms 
axoR  er  receive  of  anyfuitor  m^re  than  Jball  he  cemtaimed  im  tha 
faid  book  of  taxes ^  fiyall  forft'tt  ten  times  at  meubj  ha^U  ^ 
Hng%  and  half  to  him  that  ftjtM  fue.     f.  12. 

jind  the  faid  tax  Jhali  be  empUyed  and  ordered  as  tertefiar 
gnfueth ;  that  ssj  if  the  tax  extend  to  4!  or  ahave^  If  rwef/m 
whereof  the  writing  whith  Jholl  paf$  by  the  orchifbeifijfeal 
mufl  be  CO  firmed  by  the  app^ftfion  t,f  the  great  feal^  tbefima 
fietU  he  divided  into  three  parts  »  two  parts  whereof  finJl  ha  S^ 
vided  into  four  ^  of  which  three  parts  Jhsil  go  to  tie  hing^  mmd 
the  remaining  fourth  part  fljatl  he  divided  into  three^  wbereaf 
the  chancillor  or  lord  keefer  Jhall  have  two^  and  the  faideUrkef 
the  chancery  one.  And  the  remaining  third  part  of  tbt  whate  tme 
fiall  be  divided  into  three  *,  whereof  the  archbtjhap  flsall  bona 
twOf  and  his  ofpcers  one^  uhicb  one  part  Jhall  he  divided  epuO^ 
hetween  the  faid  clerk  or  regl/ler,  and  the  archbijhap's  commif^ 
far y  appointed  to  feal  the  faid  inflruments.     f.  13. 

If  the  tax  be  under  4I9  and  not  under  40s,  then  tbe  Jaid 
tax  fiall  be  divided  into  three  parts  as  is  afore faid^  uJwreaf 
the  king  Jhall  have  two  parts^  abating  3^  ^d^  which /hall  htt§ 
the  faid  clerk  of  the  chanttry  for  his  trouble  ;  and  thearchhj/t^ 
and  his  oncers  Jhall  have  the  third  pat  t^  of  which  the  arcb* 
HJhipJhail  have  one  mciety^  and  his  Jaid  clerk  and  commifkrj 
the  other  miiety^  equally  betwixt  them,  And  if  tbe  tax  be  un^ 
dtr  40;,  and  not  undtr  26s  8(1  ;  it  flyall  be  divided  into  tm 
parity  whereof  one  Jkall  be  to  tbe  king^  deducing  2S  for  the 
Jaid  clerk  of  the  chancery  for  his  pains ;  and  the  other  Jjfoli  ha 
to  the  arckbijhop  and  his  officer s^  where  f  the  orchbi/l  op  Jhall 
have  one  moitty^  and  his  Jaid  cUr':  and  ccmmijfary  the  other 
moiety  equally  betwixt  them.  A^id  if  the  tax  be  under  26s  8d» 
afid  not  under  20  s  j  the  Jam f  Jhall  be  divided  in'o  two  parts^ 
whereof  the  king  jh  til  have  oncy  abating  2s  to  thsjbid  clerk  of 
the  chancery  \  and  t^e  archbijhop  and  his  faid  cl:t  k  and  cowt^  ' 
mij/ary  Jhall  have  t-:e  cth  r  part  equally  Grr.-.ngji  them.  And  if 
the  tax  be  undtr  203  ;  th  fme  jLull  be  to  the  fu:J  csmmijfary^ 
elerk  rfthe  arMijhop^  lUidclt.  k  if  the  ^huh.t'yf  ioualiy  amongjl 
tvtm.      i.  14. 

Pnvided^ 
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ProvlJidy  that  this  a£l  Jhall  not  he  prejudicial  to  the  arch' 
tijbfip  ofYorh^  or  to  any  bilhop  of  chis  realm  ;  hut  that  they 
may  lawfully  difperfe  in  all  c*tj£Sy  in  zihich  they  we*i  wont  to 
iijpenjt  by  the  common  law  or  cvji-jm  of  the  realm  before  thi 
making  of  this  <2f57«     f.  15. 

And  if  it  hiipten  that  the  fee  of  the  archbijhrprici  ofCanter" 
ittryjhall  be  void\  then  fuch  Ucemn^  difpenfations^  faculties^ 
inftrumentSy  and  ether  writings  /J:a:l,  during  the  vacation^  bt 
Irantid  under  the  name  and  jial  of  the  guardian  of  the  fpiritu^ 
ibus,     f.  i6. 

Attd  if  tti  archbijhop  or  guardian  of  the  fpiritualtiei  Jhalt 
i^fi  9r  deny  to  grant  any  licences ^  difpenfations^  faculties^  in^  » 
prutntntSy  or  ether  wr 'tings ^  to  any  pafon  that  ought ^  upon  a 
go§dy  jufl  and  reafonable  caufe  to  have  the  famc\  then  the  chetn" 
€iUor  of  England^  or  the  lord  keefir  of  the  great  feal^  on  com^ 
plaint  thereof  made^  Jhali  direSl  the  king's  writ  to  the  faid 
tribbijhop .  or  guardian^  enjoining  biniy  upbn  a  certain  paiik 
iberein  to  be  limited^  thett  he  Jhall  in  due  jfhrfh  grant  the  fame^ 
•r  elfefigniff  to  the  king  in  the  court  of  chancery  ai  a  certaiii 
At,  for  what  caufe  be  refufed  to  grant  the  fame  \  and  ifH 
f^U  appear  to  the  faid  chancellor  or  lord  keeper ,  upoH  fucb  cer» 
tifeate^  tbatjhe  caufe  ofrefufal  was  r eaf enable ^  jufl  and  good^ 
rnte  it  fa  being  proved  by  due  fear  cb  and  examination  fhall  hi 
MebmtteJ  and  alldwed.     And  if  it  fhall  appear  upon  the  faid  cer* 
liScate^  that  the  cauft  of  refUfal  was  not  jufl  and  reafonable^ 
then  the  king  being  thereof  informed^  after  due  eieamt^nation  had 
ibat  tie  fame  may  be  granted  without  offer/ding  the  law  of  C-.  i^ 
/baU  have  power  to  fend  his  writ  of  injunSfion  under  the  g  ^-cai 
fealout  of  the  chancery ^  commanding  the  arcbbtfiop  or  gnardiarl 
to  make  grant  thereof  by  a  certain  day^  and  widn'  a  certain 
fain  in  the  faid  writ  to  be  contained,     /fnd  if  the  fid  arch" 
hjbop  or  guardian^  afier  receipt  of  the  faid  writ  ^  nfife  or  dt' 
ley  to  grant  the  fame  as  enjoined  by  the  Jaidw*it^  and  fheiv  no 
jufl  caufe  why  he  fhould  do  fo\  then  he  fhall  forfeit  fuch  pain 
asd  penalty  as  fhall  be  limittd  and  expreffed  in  the  fail  writ  of 
inJMnSiion.     And  the  king  may  give  power y  byccr^mijl^n  under* 
^  great  feaU  to  two  fuch  jpiritual  prelates  or  ptrjsrs  as  will 
do  and  grant  the  fame.     f.  17.  '         ' 

And  if  any  perfon  fhall  fue  to  the  court  or  fee  of  Rome^  cr  to 
ny  per/in  claiming  authority  by  the  fame  ^  for  any  liano'y  fa^ 
enky^  difpenfatidn^  or  other  thing  contrary  to  this  rt.,7,  or  put 
tie  fame  in  execution^  or  atternpt  to  do  any  thin^  contrary  to 
tUsa^i  be  fhall  incur  a  pramunire,  f.  22.  And  by  ihc 
13  £//«.  c.  2.f  3.  he  (hall  be  guilty  of  high  trerfn. 

tVitbout  offending  the  laws  of  God]  By  this  claufe  the  arch- 
Uibop  wai  reftrained  from  granting  difpcorations  of  fcve- 

M  2  lal 
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9  ^t  fir  gtaiR  ^  aL.  ix  narrows  ivitiiin  tte  Be- 
jemiuoti^  he  vr  juict  wni  xxxutTrfiaiiiieth  ami  nnr 
flKrtcr  tuT'pe  \zt  htyt  k  imiffiTn  stu.  .'igtuig  lig 

loajunjieru     (r:7*:l  &^      iEut.  24JL 

Hi  iKdour  fJofOSB^  ami  wxf  acar^i^  T^  VtngB  cf 
Ea^saBkt  son  tnnr  ^:^  umz^  il  rrsr  i^p^  tcnvr  Ae 
tMKC  of  BoTT  se  ctctitc,  nzt?  uet  39  cram  njjrrnfii- 
tioaf  s  CMiaa  tdJtsaJrjOL^    Gmsr^  1 :  JL 

Aa^  tfcU^isfc&MBaii^  tks  nrprj*?  r'asfe,  j:  lad)  %obb 
kU  JSid  iJp«c4  iB  dc  afe  Off  Car  &ad  SJ^mt,  jK  10 
7ju  {»}  iter  tsc  kisEgji  bx  liierdbi  icfimncs  iron 

pafed»fcckve»  ta^  be  sit  fiLlgns:  u^sas  loi^ 
jB  ad»  of  juibce  2nd  grace  &v  frao  feam. 
tioie*  tiie  iikc  hjJ  ^^  1  occlvedy  is  tbe  csCe  of 
Mi  /£^S0«<  //.  39  £rx.  »  ckat  tbekk^Vr 
tivc  bcfattat  ronaino  lior»  iB'tgfatzTza:  fiKba/ifpeaiaioa 
as  wo  cfaea  oader  dthise,  saoKl j«  to  boU  a  bcigfiic  ia 
CBflUBCBdifli  vkhoai  ibe  jrchbilhcp;  t&b  ftanst  oolf 
tKUuStnmg  tiar  anthcriif  of  tbe  biibop  of  Kooe  ao  de 
afdibifi)op»    bot  not  iotta^iag   to  uke  aw^  friai   ibe 
iutkg  (arbo  is  not  naaiied  io  tbe  fiaturc)  tbe  aiiofiii  preio* 
active  of  the  ooviu     Which  rcf emotion  ii  OKve  diftinA- 
h^  delivered  bf  J^ivr/ ;  that  io  cifcs  where  tbe  archbilbop 
hid  not  authority   given  him  bj  this  fiatcte«  tbe  kiiu| 
might  grant  diTpenfations  as  tbe  pope  had  doQC«  ^^'^m 
the  papal  authority  was  iransfened  to  the  croims   bat 
that  all  dK^eobtionM  which  ihis  fiatute  enables  tbe  arch* 
btdiop  to  grant,    are  neccflariW  to  be  pa&d  in  tbe  fom 
directed  bjr  the  fiatute.     Since  both  which  cafes,  it  haA 
been  delivered,  in  the  cafe  of  Evans  and  Afaatbty  {Pabu 
457.)  that  this  fiatute  gives  the  archbiOiop  a  power  con- 
current with  the  power  which  the  king  had  and  ftill  hath 
at  common  law ;  and  that  a  difpenfatton  granted  bj  die 
king,  or  by  the  archbi(bop,  is  good;  and  alcho*  tbii,  as 
the  other  two,  is  delivered  in  the  cafe  of  a  commeodam^ 
yet  thU  declaration  of  a  poiver  in  the  kiog,  notwithfiand* 
jng  the  negative  claufe  in  tbe  fiatute,  feems  to  be  general 
as  to  all  other  difpenfations.     [How  juftly  or  leafonably 


(ft)  Hob,  146. 

(;r)  Cro.  Elix*  C43|  6ol»    Moore  C4it 

deliTcred, 
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ddivered,  Dn  Gibfon  fayfy  be  will  not  pretend  to  affrn.l 
Citf.  88. 

Aftiriut  examination]  .AJiber  whicb»  if  the  arcbbifliop 
•iEriii  the  caufe  juft,  there  (hall  be  no  exception  or  aver- 
dent  by  the  court  or  by  the  party  againft  it.  But  in  cafe 
be  deny  to  difpenfe  with  any  perfon,  who  upon  a  gpod« 
jttft  and  reafonable  caufe  ought  to  have  a  difpenfation ;  a 
remedy  is  provided  in  the  following  part  of  the  aA.     Hoh 

158. 

Inr$ttidin  the  chancery']  Which  inrollment  is  not  a  ne* 
cefiary  condition)  fo  as  to  render  the  difpenfation  null  with- 
out it ;  but  the  neglefi  is  a  contempt  in  the  clerk ;  who 
alfo  ought  to  enter  it  at  length  in  a  roll)  and  not  a  paper 
book  or  by  way  of  memorandum.     Dyer.  233.  Mo.  447. 

Jfter  foUmntzaii§n  of  any  marriage  to  be  bad  by  virini  of 
fieh  lUences  or  dijpenfations]  And  by  the  marriage  z6t  of  the 
26  G.  2.  c.  33.  the  archbifbop  of  Canterbury's  right  of 
granting  fpecial  licences  of  marriage  is  particularly  referved 
to  him. 

Cvfiomable  di/pen/ations]  Among  tbefe  is  the  right  of  con« 
farring  degrees  of  all  kinds,  for  which  faculties  had  beea 
cuftomarily  grantable*  and  which  this  a3  hath  vefied  ia 
the  archbifhop  of  Canterbury.  Which  power,  as  it 
bath  not  been  abrogated,  or  touched,  by  any  fucceeding 
law,  fo  k  bath  been  cxerciied  by  the  fucceeding  arch- 
bifhops,  as  a  right  veded  in  their  fee  by  nolefs  than  parlia- 
mentary authority ;  to  which  authority,  as  conveyed  by 
the  aA,  fpecial  reference  is  made  in  the  body  of  every  fa^ 
culty  that  is  granted  upon  this  head.     Gibf,  91.  (y) 

Or  to  any  bijhop  of  this  realm]  The  canonifts  are  muck 
divided  about  the  power  of  bi(hops  in  the  point  of  dif- 
penfingj  but  the  Glofs  fays,  the  more  common  opinioa 
is,  that  a  bijhop  may  difpenfe  wherefoevtr  it  is  not  found  toi 
be  prohibited  i  and,  generally,  wherefoever  a  difpenfation  is  mt 


(j)  But  although  the  archbifliop  can  confer  all  the  degrees 
which  are  uken  in  the  oniverfities,  yet  the  graduates  of  tha 
two  UDiveriidef,  by  various  ads  of  parliament,  and  other 
fegulatioos,  are  entitled  to  anany  privileges  which  are  not  cz- 
tcttded  to  what  is  called  a  Laqibeth  degree :  as  for  inftaocey 
tkoie  degrees  which  are  a  qualification  Ibr  a  difpenfation  to 
bold  two  livings,  are  confined,  by  21  H,  8.  r.  13.  §  25.  to  the 
two  uaivcrfities.  i  BL  Com*  381.  Ed,  Chrijl.  n,  14.  And 
tl|O0gh  ihe  archbiihop  have  authority  to  grant  difpcnfations  to 
bold  two  livings,  they, mud  be  confirmed  under  the  great 
fUU    H*  n»  139  and  as  H*  S.  e,  zu   J  11.  fupra* 

M  3  prohibited^ 


s6^  mf^tnttts, 

pnbiUuJf  it  is  underjh9dto  hi  pirmittii:  which  difpenfa^ 
tioos  feem  to  refer  chiefly  to  canonical  defe£iSy  and  irro* 
g^hricies  of  that  kind.     Gihf*  92. 

By  the  feveral  ftamp  ads ;  every  difpenfation  or  faculty 
from  the  archhifliop  of  Canterburyt  or  mafter  of  ihe  facul* 
ties,  (ball  be  on  a  four  times  40s  ftamp.  {%) 


(Uaoai* 


L  Laws  agdinft  itjfenters. 

II.  Haw  far  mitigated  by  the  aS  of  toleration,  an4 
Other  aSs. 

I.  Laws  againfi  dijfinters   (a). 

I.  Can^  9.  XT/Hoever  fliall  feparate  themrdvcs  from  th^ 

^^     commui;ic4i  of  faints,   as  it  is  approved 

by  the  apoftlcs  rules,  in  the  church  of  England  ^  and  com- 

btne 


^^^ 


(«)    By  fubfcquent  ftamp  aftsio  all  10 1. 

{a)  The  laws  again fl  dilTenters  may  appear  to  feme  to  be 
too  feverc,  even  after  ihe  mici^  ation  which  they  have  under* 
gone  by  the  ad  of  to'eraiion.  But  the  neceflicy  of  fapporting 
an  eftabliflied  religion,  whofe  tenets  are  friendly  to  the  con* 
iUtution  of  the  ilate,  has  been  felt  in  every  period  of  oar  hif- 
tory.  In  1643,  an  ordinance  enjoined  the  taking  of  the 
folemn  league  and  covenant  throughout  £ngland  and  Wales^ 
and  other  ads  difabjed  perfons  not  taking  it  to  be  of  the 
common  council,  or  to  nil  ;iny  office  of  truA  in  the  city  of 
LondoDy  or  to  practife,  or  folicic,  in  any  of  the  courts  of  law. 
See  the  table  preiixed  to  (he  colledion  of  SceheL  On  the 
K>th  of  Jane  1643 «  ^^^  archbifhop  of  Canterbury  was  fuf- 
pended,  and  his  tcmporaliies  fequeftered.  Scoh»  42.  Shorcfy 
after,  the  DireBory  was  ordered  to  be  ufed  in  place  of  the  Book 
pf  Common  Prayer,  and  {ts^t.  penalties  were  impofed  on  foch 
as  ufed  the  latter,  even  in  private.  And  laflly,  the  archbi(hop9 
and  bifhops  were  aboli(hed,  and  their  lands  fettled  in  trufteet^ 
^nd  fold  ;  and  claffical  pre ibyteries  and  congregational  elder- 
ifhips  were  eftablilhed  in  their  place.  Ih,  75,  97,  99,  ioi» 
139,  i6^.  The  toleration  ad,  on  the  contraiy,  afbrdt  protec- 
tioQ  to  diflenting  mioiders  who  have  complied  with  the  re- 
guifites  of  the  Jaw>  and  permiu  to  then  and  their  coogregatioBt 

the 
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bine  themfelves  together  in  a  new  brotherhood;  account- 
ing the  chriftians  who  are  conformable  to  the  do£lrine,  go- 
▼eroment,  rites  and  ceremonies  of  the  church  of  England, 
to  be  profane  and  unmeet  for  them  to  join  with  in  chrif- 
dan.  profeifion  :  let  them  be  excommunicated  ipfo  fa£l9^ 
and  not  reftored  but  by  the  archbifbop,  after  their  repent* 
ance  and  publick  revocation  of  fach  their  wicked  errors. 

Can,  10.  Whoever  (hall  affirm,  (hat  fuch  minifters  is 
refufe  to  fubfcribe  to  the  form  and  manner  of  Qod*8  wor- 
ihip  in  the  church  of  England  prefcribed  in  the  commu- 
nion book)  and  their  adherents,  may  truly  take  unto 
them  the  name  of  another  church  not  eftabliflied  by  la\)v  ; 
and  dare  prefume  to  puhlifti  ir,  that  this  their 'pretended 
church,  hath  of  long  time  groaned  under  the  burden  of 
certain  grievances  impofed  upon  it,  and  upon  the  mem- 
bers thereof  before  mentioned,  by  the  church  of  England, 
and  the  orders  and  conffitutions  therein  by  law  e(labli(h-  ,  * 
ed  :  let  them  be  excommunicated,  and  not  reftored  until 
they  repent,  and  publickly  revoke  fuch  their  wicked 
errors. 

Can.  \\4  Whoever  (hill  affirm  or  maintain,  that  there 
are  within  this  realm  other  meetings,  afiemblies  or  con- 
gregations of  the  king's  born  fubjedls,  than  fuch  as  by  the 
laws  of  this  land  are  he!d  and  allowed,  which  may  rightly 
challenge  to-  themfelves  the  name  of  true  and  lawful 
churches  :  let  them  be  excommunicated,  and  not  reftored 
but  by  the  archbifhop,  af:er  his  repentance  and  publick  re« 
voca'ion  of  fuc'.i  his   wicked  errors. 

Car.,  12.  Whoever  (hall  affimi,  that  it  is  lawful  for 
any  fort  of  minifters  an'1  lay  perfor.s,  or  either  of  them,  to 
join  together,  and  make  rules,  orJcrs,  or  conftitutions  in 
caufcs  ccclefiaftical,  without  the  king's  authority,  and  (hal| 
fubmit  themfelves  to  be  rulcJ  and  governed  by  them :  Ic{ 
them  be  excommunicated  iyfo  fjSJo^  and  not  be  reftored 
until  they  repent,  and  pabliclcly  revoke  thofc  their  wicked 
and  anabaptiRical  errors. 

Can.  71.  No  miniftcr  (hall  preach  or  .adminifter  the 
holy  communion  in  any  private  houfe;  except  it  be  in 
times  of  neceiSty,  when  any  being  either  fo  impotent,  as  he 


tke  freeexercife  of  tbeif  religion.  The  courts  of  law  will  alfo 
affift  ihem,  according  to  the  circumilaoces  of  their  cafe,  in 
obtaioing  admiflion  to  their  offices^  or  recovering  the  pofTeffion 
©f  them,  where  chey  have  been  urjuflly  deprived.  Sec  Infrt^ 
U.    The  expoiiiion  of  i  ^.  r.  18.  /  ii. 

M  4  cannot 
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cannot  go  to  the  church,  or  very   dangeroufly  iick,   ia 
dedrous  to  be  partaker  of  the  holy  facrameiit :  upon  paioof 
fufpenfion  for  the  firft  ofFence,  and  excommunication  for 
the  fecond.     Provided,  that  houfes  are  here  reputed  for 
private  houfes,  wherein  are  no  chapels  dedicated  and  allow- 
ed by  the  ecclefiaftical  laws  of  this  realm.     And  provided 
alfo,  under  the  pains  before  expreficd,  that  no  chaplains 
do  preach  or  adminiiler  the  communion  in  any  other  p4aces« 
but  in  the  chapels  of  the  faid  houfes ;  and  alfo  that  they  da 
the  fame  very  feldom  upon  fundays  and  holidays:  fo  that 
bdth  the  lords  and  mafters  of  the  faid  houfes,  and  (heir  fa* 
milies,    (hall    at  other    times  refort  to  their  own  pari(h 
churches,  and  there  receive  the  holy  communion  at  the  leaA 
once  every  year. 

Can.  72.  No  minifter  or  mini{?ers  (haH,  without  tb^ 
licence  and  direction  of  the  bi(hop  firft  obtained  under  hit 
hand  and  feal,  appoint  or  keep  any  folemn  fafls,  either 
publickly  or  in  any  private  houfes,  other  than  fuch  as  by  law 
are,  or  by  publick  authority  (hall  be  appointed;  nor 
Ihall  be  wittingly  prefent  at  any  of  them  :  under  pain  of 
fufpenfion  for  the  firft  fault,  of  excommunication  for  the 
fecond,  and  of  depofition  from  the  miniftry  for  the  third. 
Neither  (hall  any  minifter,  not  licenfed  as  isaforefaid,  pre<« 
fume  to  appoint  or  hold  any  meetings  for  fermons,  com- 
monly termed  by  fome  prophecies  or  exercifes,  in  market 
towns  or  other  places;  under  the  faid  pains:  nor  with- 
out fuch  licence  to  attempt,  upon  any  pretence  whatfoever, 
either  of  poflefTion^or  obfeffion,  by  failing  and  prayer,  to 
caft  out  any  devil  or  devils ;  under  pain  of  the  imputa- 
tion of  tmpofture  or  cofenage,  and  depofition  from  tb9 
miniftry. 

Cart.  73.  Forafmuch  as  all  conventicles  and  fecret 
meetings  of  priefls  and  minifters,  have  ever  been  juftly  ac- 
counted very  hurtful  to  the  fiate  of  the  church  wherein 
they  live ;  we  do  ordain,  that  no  priefts  or  miniften  of 
the  word  of  God,  nor  any  other  perfons,  (hall  meet  to* 
gether  in  any  private  houfe,  or  elfewhcre,  to  confult  upon 
any  matter  or  courfe  to  be  taken  by  them,  or  upon  their 
motion  or  dire£lion  by  any  other,  which  may  any  way 
tend  to  the  impeaching  or  depraving  of  the  doctrine  of  the 
church  of  England,  or  of  the  Book  of  Common  Prayer^ 
or  of  any  part  of  the  government  and  difcipline  now  efia* 
bli(hed  in  the  church  of  England ;  under  pain  of  1^* 
communication  ipfofa^fe. 
Kotrefortmg  V  By  the  I  £/.  2.  All  pcrfons  (hall  diligently  and  faith* 

tocbarcb.        futjy,  having  no  lawful  or  rcafonable  excufe  to  be  abfcnit* 

ehdctvoiir 
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wd^tTOur  tbemfelves  to  refort  to  their  parifli  church  or 
cbipel  accuftomed)  or  upon  reafonable  let  thereof  to 
feme  orual  place  where  common  prayer  and  fuch  fervice  of 
God  ihali  be  ufed  in  fuch  time  of  let,  upon  every  fun« 
day  and  other  dfiys  ordained  and  ufed  to  be  kept  as  holi- 
daft,  and  then  and  there  to  abide  orderly  and  foberly,  dur« 
iog  the  time  of  the  common  prayer,  preaching,  or  other 
fervice  of  God  there  to  be  ufed  and  miniftred ;  on  pain  of 
|Mioilbroent  by  the  cenfures  of  the  church,  and  alfo  on 
pain  of  forfeiting  i ad  for  every  fuch  ofFence,  to  be  Jevied 
by  At  churchwardens  to  the  ufe  of  the  poor,  of  the 
goods,  lands  and  tenements  of  fuch  offender  by  way  of  dif« 
treft.    /  14. 

And  by  the  23  EL  e.  i.  Every  perfon,  above  the  age  of 
fixteen  years,  which  (hall  not  repair  to  feme  church,  cba« 
pel,  or  ufual  place  of  common  prayer,  but  forbear  the  fame 
contrary  to  (he  i  EL  c.  a.  (hall  forfeit  20I  a  month} 
and  if  he  (ball  forbear  the  fame  for  twelve  months,  he  (hall, 
after  certificate  thereof  made  in  writing  into  the  court  of 
king's  bench,  by  the  ordinary  of  the  diocefe^  a  judge  of 
tffixe,  or  juftice  of  the  peace  of  the  county  where  the 
oflTender  (ball  dwell,  be  bound  with  two  fureties  in  200I 
it  leaft  to  the  good  behaviour,  and  fo  to  continue  bound 
until  he  do  conform,     f.  5. 

And  if  any  perfon  or  perfons,  body  politick  or  corporate^ 
Ihall  keep  or  maintain  any  fchoolmailer  which  (ball  not 
repair  to  church  as  is  aforefaid,  or  be  allowed  by  the  bi(hop 
or  ordinary  of  the  dioccfe;  they  (hall  forfeit  lOl  a  month* 
Provided,  that  no  fuch  ordinary,  or  their  miniOers,  (hall 
take  any  thing  for  the  faid  allowance.  And  fuch  fchool- 
mafter  or  teacher  prefuming  to  teach  contrary  to  this  ad, 
(ball  be  difabled  to  be  a  teacher  of  youth,  and  be  imprifoo- 
ed  for  a  year.    f.  6,  y. 

And  by  the  29  EL  c.  6.  Every  fuch  offender,  in  not  re- 
pairing to  divine  fervice,  but  forbeartng  the  fam^  contrary 
to  the  23  EL  r.  I .  as  (hall  thereof  1^  once  cooviAedy 
Ihall  for  every  month  afterwards  until  he  do  coJbfm> 
pay  into  the  exchequer,  without  any  other  indtfiment  or 
conviAioD,  in  tvtx^  eafter  and  michaelmas  term,  as  much 
at  (hall  then  remain  unpaid  after  fuch  rate  of  20I  a 
SDOOtb  \  and  if  default  (hall  be  made  in  any  part  of  the 
payment  thereof,  the  queen  may,  by  procefs  out  of  the 
exchequer*  feiie  all  the  goods  and  two  parts  of  the  lands 

of  fucli  offeader.    f.  4.  6. 

And 


And  by  the  3  Ja,  c,  4.  The  king  may  refufe  the  20 1 
a  month,  and  take  two  parts  of  the  lands  at  hfs  option. 
f.  II. 

And  every  pe^fon  who  (ball  willingly  maintain^  retain, 
relieve,  keep  or  harbour  in  his  boufe,  any  fervant,  fojourner 
or  firanger,  who  (hall  not  repair  to  church,  but  (ball  for- 
bear the  fame  for  a  month  together,  not  having  any  reafoii- 
ableexcufe;  (ball  forfeit  10 1  a  month,     f.  32. 

And  every  perfon  who  (hall  retain  or  keep  in  his  fer- 
vice,  fee  or  livery,  any  perfon  who  (ball  not  repair  to  church, 
but  (ball  forbear  the  fame  for  a  month  together  ;  (ball  for 
every  month  he  (hall  fo  retain,  keepor  continue  in  his  fer- 
vice,  fee  or  livery,  any  fuch  perfon  fo  forbearing,  knowing 
the  fame,  forfeit  10 1.     f.  33. 

Provided  that  this  (ball  not  extend  to  puni(h  or  impeach 
any  perfon,  for  keeping  his  father  or  mother,  wanting 
(without  fraud  or  covin}  other  habitation,  or  fufficienC 
maintenance,    f.  34. 

And  by  the  21  Jac,  c.  4.  Anions  againft  perfons  for 
not  frequenting  the  church  and  hearing  divine  fervice, 
iball  be  laid  in  any  county  at  thepl  eafure  of  the  informer, 

r-  5. 

rvcqveDting  3-  By  the  35  EL  r.  i.     If  any  perfon  above  the  age  of 

cMifCJiticief.  (ixteen  years,  which  (hall  obftinately  refufe  to  repair  to 
fome  church,  chapel  or  ufual  place  of  common  prayer,  to 
hear  divine  fervice,  and  (hall  forbear  the  fame  by  the 
fpace  of  a  month  next  after  without  any  lawful  caufe, , 
fliall,  by  printing,  writing,  or  exprefs  words  or  fpeeches,ad- 
vifedly  or  purpofely  praSife  or  go  about  to  move  or  per* 
fuade  any  perfon  to  deny,  withfland  or  impugn  her  ma- 
jefty's  power  and  authority  in  caufes  ecclefiaftical,  united 
and  annexed  to  the  imperial  crown  of  this  realm;  or  to 
that  end  or  purpofe  (ball  advifedly  and  malicioufly  move 
or  perfuade  any  perfon  to  forbear  or  abftain  from  coming 
to  church  to  hear  divine  fervice  or  to  receive  the  com- 
mon^, or  to  be  prefent  at  any  unlawful  afTemblies,  con- 
venticles or  meetings,  under  colour  or  pretence  of  any  fuch 
txercife  of  religion  ;  he  (hall  be  committed  to  priforf  until 
he  (ball  conform  to  go  to  church,  and  make  fubmiffioa 
as  hereafter  is  expreifed.     f.  i. 

Provided,  that  if  he  (ball  not  within  three  months^^fter 
convi£tion  fo  conform  himfelf  and  make  fubmiffiort,  be- 
ing thereunto  required  by  the  bifbop  of  the  diocefe,  or  a 
iuftice  of  the  peace,  or  the  minifter  or  curate  of  the  pari(h ; 

I  then 
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tbeo  be  fliall,  being  thereunto  warned  or  required  by  a 
juftice  of  the  peace,  upon  his  corporal  oath  before  the  juf- 
eices  in  feflions  or  at  the  affizes,  abjure  this  realm  of  Eng- 
land and  all  other  the  queen's  dominions  for  e?er»  unleft 
her  majefty  (hall  licenfe  the  party  to  return  ;  and  there- 
upon (b^ll  depart  out  of  this  realm  at  fuch  have  nor  port,  and 
within  fuch  time,  as  (hall  be  a£Ggned  by  the  juftices  before 
whom  the  abjuration  (hall  be  made,  unlefs  he  be  letted  or. 
ftajred  by  fuch  lawful  and  reafonable  caufea  as  by  the 
common  Jaws  of  this  realoi  are  allowed  in  cafes  of  abju- 
ration for  felony :  and  in  fuch  cafea  of  let  or  (lay,  then 
i^thin  fuch  reafonable  and  convenient  time  after,  as 
the  common  law  requireth  in  cafe  of  abjuration  for  felo«« 
ny:  and  the  juftices  of  the  peace  before  whom  the  abju* 
ration  (ball  happen  to  be  made,  (ball  caufe  the  fame  pre« 
fently  to  be  entered  of  record  before  them,  and  (hall  certify 
the  fame  to  the  next  affizes.     f.  a. 

And  if  he  (hall  refufe  to  make  abjuration,  or  after  ab« 
juration  made  (hall  not  go  to  fuch  haven  and  within  fuch 
time  as  is  before  appointed,  and  from  thence  depart,  or 
after  departure  (ball  return  without  her  majefty's  fpecial 
iioence ;  he  (hall  be  guilty  of  felony  without  benefit  of 
clergy,     f.  3. 

But  if  he  (hall,  before  he  be  required  to  abjure,  repair 
to  fome  pari(h  church  on  fome  funday  or  other  feftival 
day,  and  then  and  there  hear  divine  fervice,  and  at  fervice 
^lime  before  the  fermon  on  reading  of  the  gofpel  make 
publick  and  open  fubmiflion  and  declaration  of  his  con- 
formity, he  (hall  be  difcharged  :  Which  fubmiffion  (hall 
be  in  this  form,  '*  I  A,  B.  do  humbly  confefs  and  ac« 
^  knowledge,  that  I  have  grievoufly  offended  God,  in 
"  contemning  her  majefty's  godly  and  lawful  government 
'*  and  authority,  by  abfenting  myfelf  from  church,  and 
^  from  hearing  divine  fervice,  contrary  to  the  godly  laws 
<*  and  fta^tes  of  this  realm,  and  in  ufmg  and  frequenting 
**  difordered  and  unlawful  conventicles  and  aiTembliea, 
<*  under  pretence  and  colour  of  exercife  of  religion  ;  and 
^  I  am  heartily  forry  for  the  fame ;  and  do  acknowledge 
**  and  teftify  in  my  confcience,  that  no  other  perfon  hath, 
*'  or  ought  to  nave,  any  power  or  authority  over  her  ma^ 
'*  jefty ;  and  I  do  promife  and  proteft,  without  any  dif- 
^  (imulatton,  or  any  colour  or  means  of  any  difpenfatiofl» 
**  chat  from  henceforth  I  will  from  time  to  time  obey  and 
^  perform  her  majefty's  laws  and  ftatutes,  in  repairing  to 
**  the  church,  and  hearing  divine  fervice,  and  do  my  ut- 
^.  tcnnoft  endeayoMf  to  maintain  and  defend  the  fame.** 

Which 
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Which  fubmiffion  and  declaration  the  mioifler  iBiall  pre^ 
fently  enter  in  a  book  to  be  kept  in  every  parifli  for  that 
purpofe ;  and  in  ten  days  (hall  certify  the  fame  in  writ** 
ing  to  the  biihop  of  the  diocefe.    f.  4^  5,  6. 

Provided,  that  if  after  fubmiffion  fuch  oflRender  fhall 
Call  into  relapfe,  or  eftfoons  obftinately  refufe  to  repair  to 
ibme  church,  chapel,  or  ufual  place  of  common  prayer^  to 
kear  divine  fcrvice,  and  (hall  forbear  the  (ame  as  aforefaidt 
or  (hall  be  prefenc  at  any  fuch  aflemblies,  conventiciei  or 
meetings,  under  colour  or  pretence  of  any  exercife  of  re* 
ligion  s  he  (hall  lofe  all  benefit  of  his  fubmiffion.     f.  7.  > 

All  pains,  duties,  forfeitures,  and  payments  00  this  ad^ 
and  on  the  23  EL  c.  i.  (ball  be  recovered  to  her  ouief* 
ty's  ufe  in  any  of  the  courts  of  record  at  We(lffiin8er« 
f.  10. 

Provided,  that  one  third  of  the  penalties  by  this  %Sk 
Ihall  be  employed  to  fuch  charitable  ofes,  and  in  fuch 
manner  and  form  as  is  dire£led  by  the  flatute  of  the  29 
EL  c.  6.  (that  is,  for  the  relief  of  the  poor,  as  (ball  be 
direfied  by  the  lord  treafurer,  chancellor^  and  chief  barons 
of  the  exchequer.)    f.  1 1. 

Provided,  that  no  popijb  recufant,  or  feme  covert,  fluli 
be  compelled  or  bound  to  abjure  by  virtue  of  this  a£L 

f.  J2. 

Provided,  that  every  perfon  that  (hall  abjure  by  this 
ad,  or  refufe  to  abjure  being  thereunto  required  as  afore* 
laid,  (hail  forfeit  to  the  queen  all  his  goods  and  chattels fo< 
ever,  and  his  lands  during  life.     f.  13. 

And  by  the  17  C  2.  c.  2.  All  uich  perfons  as  fliail 
take  upon  them  to  preach  in  any  unlavirful  aflembly,  con^ 
venticle  or  meeting,  under  colour  or  pretence  of  any  ex* 
ercife  of  religion,  contrary  to  the  laws  and  ftatutea,  of  this 
kingdom ;  (nail  not,  unlefs  only  in  paffing  upon  the  road, 
come  within  five  miles  of  any  city  or  town  corporate,  or 
borough  that  fends  burgeifes  to  parliament;  on  pain  of 
40I,  one  third  to  the  king,  one  third  to  the  poor,  and  ooo 
third  to  him  that  (ball  fue  in  any  court  of  record  at  Weft* 
minfter,  or  at  the  affizes  or  feffions,     f,  3, 

And  it  (hall  not  be  lawfUl  for  any  per£cMi  fi>  re- 
.  ftrained,  or  for  any  other  perfon  that  (hall  not  frcqienl 
divine  fervice  eftabli(hed  by  the  Uws  o(  the  kingdoci  and 
carry  himfelf  reverently,  decently,  and  orderly  these ;  to 
'  (each  any  public  or  private  (chool,  or  uke  any  boaidera 
or  fablers  that  are  taught  or  inftrufied  by  hiokirif  oir  aoy 
ether  ^  on  the  like  pain  of  40I.     (•  4. 

Piofidedt 
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l^rovided,  that  if  any  fuch  perfon  ftall  without  fraud  ht 
lenred  with  an;  writ,  fubpoena,  warrant,  or  other  procefs^ 
whereby  his  perfonal  attendance  is  irequired}  his  obedience 
thereunto  (hall  not  be  confirued  an  offence  againft  this 
aa.     f.  6. 

Atid  by  the  22  C.  2.  r.  i.  If  any  perfon  of  the  age  of 
fixteen  years  or  upwards,  being  a  fubjeA  of  this  realms 
Ihall  be  prefent  at  any  aflembly,  conventicle  or  meeting, 
under  colour  or  pretence  of  any  exercife  of  religion,  in 
other  manner  than  according  to  the  liturgy  and  pra£lice 
of  the  church  of  England,  at  which  there  (hall  be  five 
perfons  or  more  aflembled  together,  befidea  thbfe  of  tho 
houOiold  if  it  be  in  a  houfe  where  there  is  a  family ;  or 
if  it  be  in  a  houfe,  field,  or  place  where  there  is  no  family 
inhabiting,  then  where  any  five  perfons  or  more  are  fo  af* 
fembled  as  aforefaid :  it  fliall  be  lawful  for  any  one  or 
more  juftices  of  the  peace,  or  chief  magiftrate  of  the  place^ 
and  they  are  hereby  required  and  enjoined,  on  proof  to 
them  made  of  fuch  offence,  either  by  confef&on  of  the 
party^  or  oath  of  two  witnefles,  or  by  notorious  evidence 
and  circumflance  of  the  fadi,  to  make  a  record  of  every 
fuch  otfence  under  hand  and  feal ;  which  record  fhall  be 
a  full  convi£lion  of  every  fuch  offender;  and  thereupon 
they  (hall  impofe  on  every  fuch  offender  a  fine  of  5s  for 
fuch  firft  offence :  which  record  and  convidion  (hall  be 
terrified  to  the  next  feffions.     f.  i. 

For  the  fecond  offence,  every  fuch  offender  (hall  incur 
the  penalty  of  los.  Which  fines  for  the  firfl  and  everv 
other  offence  (hall  be  levied  by  diffrefs  and  fale  of  the  oN 
fender's  goods  ;  or  in  cafe  of  the  povercy  of  fuch  offender, 
upon  the  goods  of  any  other  perfon  who  (hall  be  then 
coDviAed  of  the,  like  offence  at  the  fame  conventicle,  at 
the  difcretioD  of  fuch  juftice  or  chief  magiff rate ;  fo  as  the 
fum  to  be  levied  on  any  one  perfon  ih  cafe  of  the  povertjr* 
of  other  offenders,  amount  not  in  the  whole  to  above  the 
fum  of  lol  upon  the  occafion  of  any  one  meeting:  and 
the  conffables,  churchwardens,  and  overfeers  of  the  poor 
icfpeAively,  (hall  levy  the  fame  accordingly,  by  warrant 
of  fuch  juffice  or  chief  magiftrate ;  and  the  fame  fo  le« 
ined  (hail  be  forthwith  delivered  to  fuch  juffice  or  chief 
■laglftnite,  apd  by  him  diffributed,  one  third  to  the  (herifF 
at  the  quarter  feffions  for  the  king's  ufe,  one  third  to 
the  poor,  and  one  third  to  the  informer  and  to  fuch  perfon 
and  perfons  at  fuch  juffice  or  chief  magiftrate  (hall  ap« 
fomt,  having  regard  to  their  diligence  and  induffry  in  the 

difcoveringy 
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di(cover!ngt  difperfingy  and  punifluDg  of  the  faid  coDveil« 
tides,     f.  2. 

And  every  perfon  who  (hall  take  upon  him  to  preach 
or  teach  in  any  fuch  meeting,  afiembly  or  conventicle,  and 
Aall  thereof  be  conviAcd  as  aforefaid ;  Ihall  forfeit  for  fach 
firft  offence  20 1,  to  be  levied  and  difpofed  of  in  man- 
ner aforefaid:  and  if  the  faid  preacher  or  teacher  fo  con* 
rided  be  a  ftranger,  and  his  name  and  habitation  not 
known,  or  is  fled  and  cannot  be  found,  or  in  the  judgment 
of  fuch  chief  magiftrate  (hall  be  thought  unable  to  pay  thtf  , 
fame;  they  Hull  levy  the  fame  by  their  warrant  upon 
the  goods  of  any  fuch  perfons  who  fliall  be  prefent  at  the 
fame  conventicle :  and  for  every  other  oflFence  40I  in  like 
manner,     f.  3. 

And  every  perfon  who  fiiall  wittingly  and  willingly  fuf- 
fer  any  fuch  conventicle,  meeting  or  unlawful  aflemUy 
afocefaiJ,  to  be  held  in  bis  houfe,  out-houfe,  baroi  yard, 
or  backfide,  and  be  convided  thereof  in  manner  aforefaid  % 
fliall  forfeit  20 1,  to  be  levied  in  manner  aforefaid  upon  his 
goods,  or  in  cafe  of  his  poverty  or  inability  as  aforefaid, 
upon  the  goods  of  fuch  perfons  who  ih^ll  be  conWded 
in  manner  aforefaid  of  being  prefent  at  the  fame  Conven- 
ticle: and  the  money  fo  levied  to  be  difpofed  in  manner 
aforefaid.     f.  4. 

Provided,  that  no  perfon  (hall  by  any  claufe  of  this  aft 
be  liable  to  pay  above  lol  for  any  one  meeting,  in  regard 
of  the  poverty  of  any  other  perfons.     f.  5. 

Provided,  that  in  all  cafes  of  this  ad,  where  the  penalty 
or  fum  charged  upon  any  oflFender  exceeds  the  fum  of  ids, 
and  fuch  offender  (hall  find  himfelf  aggrieved,  it  (hall  be 
lawful  for  him,  within  one  week  after  the  faid  penalty 
or  money  charged  (hall  be  paid  or  levied,  to  appeal  in  writ- 
ing from  the  perfon  or  perfons  conviding,  to  the  judg- 
ment of  the  juftices  of  the  peace  in  their  next  quarter 
feffions ;  to  whom  the  juftice  or  juftices,  chief  magifirate^ 
or  alderman,  that  firft  convided  fuch  offender,  (hall  return 
the  money  levied  upon  the  appellant,  and  (hall  certify 
under  his  and  their  bands  and  feals  the  evidence  upon  which 
the  convifiion  paff,  with  the  whole  record  thereof,  and 
the  faid  appeal :  .whereupon  fuch  offender  may  plead  and 
make  defence,  and  have  his  trial  by  a  jury  thereupon.  And 
in  cafe  fuch  appellant  (hall  not  profecute  with  tSc€tf  or  if 
upon  fuch  trial  he  (hall  not  be  acquitted,  or  judgcnent  pafa 
not  for  him  upon  his  faid  appeal ;  the  faid  juftices  at  ttie 
feflions  (ball  give  treble  cofts  againft  fuch  offender  for 

bis 
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his  nnjuft  appeal.  And  no  other  court  whatfoever  (hall  in« 
cermeddle  with  any  caufe  of  appeal  upon  this  afi,  but  they 
ihall  be  finally  determined  in  the  quarter  feffions  only.  L  6. 

Provided,  that  upon  the  delivery  of  fuch  appeal  the 
appellant  (hall  enter  before  the  perfon  conviding  into  a  re- 
cognizance to  profecute  the  faid  appeal  with  efftSt ;  who 
ihall  alfo  certjfy  the  fame  to  fuch  feffions :  and  if  no  fuch 
recognizance  be  entered  into,  the  appeal  (hall  be  void.  f.  7, 

And  every  fuch  appeal  (hall  be  left  with  the  perfon  con- 
viding  at  the  time  of  making  thereof,     f.  8. 

And  the  jufiices  of  the  peace  and  chief  magiftrates  refpec- 
tively,  or  confiaUes    by    warrant  from  any   fuch  juftice 
or  chief  magiftrate,  (hall  and  may  with  what  aid,  force  and 
at&ftance  they  (hall  think  fit,  for  the  better  execution  of 
this  ad,  after  refufal  or  denial  to  enter,  break  open  and  en* 
ter  into  any  houfe  or   other  place,   where  they  (hall  be 
informed  any  fuch  conventicle  is  or  (liall  be  held,  as  well 
within  liberties  as  without;  and  take  into  their  cuilody  the 
perfons  there  unlawfully  aflembled^  to  the  intent  they  may 
be  proceeded  againft  according  to  this  zA  :   and  the  lieute- 
nants or  deputy  lieutenants,  or  any  commilTionated  officer 
of  the  militia  or  other  of  his  majefly's  forces,  with  fuch 
troops  or  companies  of  horfe  and  foot ;  and  alfo  the  (herifFs 
and  other  magiftrates  and  minifters  ofjuftice,  or  any  of 
them  Jointly  or  feverally,    with  fuch   other  affiftance  as 
they  mall   think  meet  or  can  get  in   readinefs  with  the 
fooneft,  on  certificate  made  to  tiiem  refpedively  under  the 
hand  and  feal  of  any  one  juftice  or  chief  magiftrate,  of  his 
particular  information  or  knowledge  of  fuch  unlawful  meet- 
ing or  conventicle  held  or  to  be  held  in  their  rcfpediive 
counties  or  places,  and  that  he  with  fuch  afliftance  as  he  can 
get  together  is  not  able  to  fuppref^  and  di(r.>lve  the  fame, 
*— (hall  and  may,  and  are  hereby  required  and   enjoin- 
ed to  repair  unto  the  place  where  they  are  fo  held  or  to  be 
heldj  and  by  the  beft  means  they  can,  to  difToIve,  diffi- 
pate  or  prevent  all  fuch  unlawful  meetings,  and  take  into 
tbeir  cuftody  fuch  and  fo  m^ny  of  the  faid  perfons  fo  unr 
lawfully  aflembled  as  they  fhall  think  fit,  to  the  intent  they 
nay  be  proceeded  againft  accordint^  to  this  a(^.     f.  9. 

Provided,  that  no  dwelling  houfe  of  any  peer  of  the 
realm,  where  he  or  his  wife  (hall  be  then  refidrnt,  (hall  be 
fearched  by  virtue  of  this  a^,  but  by  immediate  warrant 
from  his  majefty  under  his  fi^n  manual,  or  in  the  prefence 
of  the  lieutenant  or  a  deputy  lieutenant,  or  two  jufticcs  of 
Ac  peace,  whereof  one  to  be  of  the  quorum,    f.  10. 

And 
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And  if  any  conftable,  churchwarden,  or  oVerree^  of  tht 
Ipoor,  who  ihall  know  or  be  credibly  informed  of  any 
ibch  meetings  or  conventicles  held  within  his  prectnAs^ 
parifhes  or  lirtiits,  and  (ball  not  eive  information  thereof 
t6  Tome  juftice  of  the  peace  or  the  chief  magiftrate,  and 
endeavour  the  convi£lion  of  the  parties  according  to  his 
duty ;  but  fuch  conflable,  churchwarden  or  overfeer  of  the 
.  poor,  or  any  perfon  lawfully^calkd  in  aid  of  the  con* 
ftable,  (hall  wilfully  and  wittingly  omit  the  perfordi^n6e  of 
his  duty  in  the  execution  of  this  ad,  and  be  thereof  con*> 
vidted  in  manner  aforefaid ;  he  (hjli  forfeit  5 1,  to  be  Mvied 
and  difpofed  as  aforefaid  :  and  if  any  juftice  of  the  peace  or 
chief  magiftrate  (hall  wilfully  and  wittingly  omit  the  per« 
formance  of  his  duty  in  the  execution  of  this  aft  j  he  mad 
forfeit  ICO  I,  half  to  the  infoimer,  to  be  recovered  in  aAj 
of  his  majefty*s  courts  at  Weft  minfter.     f.  r  i  • 

And  if  any  perfon  be  at  any  time  fued  for  putting  fal 
executioif  any  of  the  powers  contained  in  this  ad,  other- 
wife  than  upon  appeal  allowed  by  this  ad;  he  may  pleafd 
the  general  i/Tue,  and  give  the  fpeciai  matter  in  cvrdence: 
and  if  the  plaintiff  be  nonfuit,  or  a  verdrd  pafs  for  the  de* 
fiendant,  or  if  the  plaintiff  difcontinue  his  adion,  or  if  upcA 
demurrer  judgment  be  given  for  the  defendaiit,  eveiy  fuch 
defendant  (ha)I  have  his  full  treble  cods.     f.  I2» 

And  this  ad,  and  all  claufe^  therein  contained,  (halt  be 
conftrued  moft  largely  and  benefrcially  for  the  foppreffing 
of  conventicles,  and  for  the  juftifitatton  and  encourage* 
ment  of  ail  perfons  to  be  employed  in  the  execution  here* 
of:  and  no  record,  warrant,  or  miaimus  cu  be  made  b^ 
virtue  of  this  ad,  or  any  proceedings  thereupon,  (hall  be 
reverfed,  avoided,  or  any  way  impeached,  by  reafon  of  atlf 
default  in  form.  And  in  cafe  any  perfon  offending  agaroft 
this  ad,  fhall  be  an  inhabitant  in  any  other  county  or  cor* 
poration,  or  fly  inco  another  county  or  corporation,  after 
the  ofl^ence  committed  ;  the  juflice  or  chief  magiftrate  be* 
ifore  whom  he  ttiM  be  convided  as  aforefaid,  (hall  ceiti^ 
the  fame  under  his  hand  and  feal,  to  any  juflice  of  the  peace 
or  chief  magidrate  of  fuch  other  county  or  corporation 
wherein  the  (aid  pt^rt'in  is  an  inhabitant  or  is  fled  into, 
who  (hall  levy  the  p^-nalty  as  fully  as  the  .  thcr  juflice  might 
have  done  in  cafe  he  had  been  an  inhabitant  where  the  of- 
fence was  committed,     f.  1 3. 

Provided,  that  no  perfon  (hall  be  puni(hed  fot  any  of* 
fence  againft  this  ad,  unxfs  he  be  profecuted  within  thrc6 
monihs  after  the  offence  committed.    And  no  perfon  who 
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ihall  be  puniflied  for  any  oiFence  by  virtue  of  this  a£^,  fhall 
be  punidled  for  .the  fame  by  virtue  of  atiy  other  ad  or  lavr 
whatlbever.     f.  14. 

And  the  aldermen  of  London  ffaall  have  the  fame  power ' . 
to  execute  this  aA  there,  as  the  juftices  of  the  peace  elfe** 
where.     £15.  •      " 

.  If  the  perfon  confided  as  aforefaid  be  a  feme  covert, 
cohabiting  with  her  hufl>and ;  the  penalties  of  5  s  and  10  s 
as  aforefaid,  (hall  be  levied  upon  the  goods  of  her  hufband. 
f.  16. 

Provided^  that  no  peer  of  the  rea^lm  fhall  be  atuched  or 
imprifoned  by  this  ad.     f.  17. 

Provided,  that  nothing  in  this  ad  (hall  extend  to  invali*' 
date  or  make  void  the  king's!  fupremacy  in  ecclefiaftical 
affiiirsi  but  that  he  may  exercife  and  enjoy  all  powers  and 
authority  in  ecclefiaftical  affairs,  as  he  might  have  done 
before,    f.  i8. 

4«  By  the  13  {5*  14.  C  2.  c.  .4.  No  perfon  fhall  pre-  SacramcBti 
famt  to  copfe(;fatc  and  adminifler  the  facrament  of  the 
Lord's  fupper^  before  he  (hall  be  ordained  priefl  according 
to  the  manner  of  the  church  of  England }  on  pain  of  iool» 
hair  to  the  king,  and  half  to  be  equally  divided  between 
the  p6or  and  him  who  fhall  fue  in  any  of  his  majefty's 
courts  of  recprd.     f.  14. 

And  by  the  13  C  2.  Ji.  2.  r.  i.  No  perfon  (hall  be 
placed,  elcdedjor  chofen,  into  the  office  of  mayor,  alderman, 
recorder,  bailiff,  town  clerk,  common  council  man,  or 
other  office  of  magiflracy,  or  place  of  truft  or  other  em* 
ploymeiit  relating  to  or  concerning  the  government  of  any 
of  the  cities,  corporations,  boroughs,  cinque  ports,  and  their 
ncoibers,  and  other  port  towns  within  this  realm,  that  fhall 
Dot  have  within  one  year  next  before  fuch  eledion  or 
chcMce  taken  the  facrament  of  the  Lord's  fupper,  according 
to  the  rices  of  the  church  of  England  ^  and  in  default 
thereof,  every  fuch  placing,  eledion,  and  choice  is  hereby 
declared  to  be  void.     f.  1 2<  (Jf) 

5.  By 


{t)  By  9  G,  u  €.  6.  ^  3.  a  profecotion  upon  this  ilacuce, 
tooaft  the  p^riy  eleded  loto  a  corporate  office,  muft  be  com- 
aieoced  within  &x  months  after  the  eledion,  and  profecuted 
vidioot  wilful  delay  ;  aod  the  oath  and  declaration  required 
byt^ftat.  13  C  ^2.  are  repealed.  The  following  cafes  have 
latdy  occurred  opon  this  fubjcdt.  Rix  v.  Br§avm  and  two  others* 
2isl.  20  G,  3.  B*  R,  A  role  was  obtained  for  an  informatioa 
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Ibc  comnioo  or  civil  law,  or  pbjfic,  nor  fluU  be  jodge^ 
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IB  oatore  of  f  m  nMHuramf  tgaioft  the  deleadtacs»  as  coamoa 
cooBciJoieo  of  TWi,  to  (hew  l>jr  «kac  aothoritj  cbcy  claimed 
to  be  facb ;  tbey  act  having  received  the  (acraoieac  withio  it 
ftioaths  previous  to  their  eledioo,  aader  13  Csr,  z»Jt.  a.  r.  i. 
aad  the  profccetioa  being  commeaced  witlua  Bx  oioaths  alter 
their  eledioa.  Agtiaft  the  rale  ic  was  faid,  that  if  the  coart 
thooght  the  graatiag  of  theie  iaforaauoos  was  aoc  tx  dtiii§ 
jafliiiat  but  difcreaonarj,  ao  cale  coald  oocar  where  that 
difcretioo  might  more  properly  be  exerciied  thaa  the  preieat. 
For  the  oeccfity  of  the  fiatote  in  qoeilioa  had  loag  been  done 
awa^%  and  the  defendants,  in  thb  particular  caie,  had  beea 
elected  withoot  their  knowledge*  and  in  their  abUnoet  ib.lhat 
they  bad  no  opportnoity  of  goiag  throng h  the  previous  fenat 
with  a  view  to  their  eledioo9»  and  by  their  affidavits  they  fate 
oneqaivocallj  that  they  are  members  of  the  charch  of  Eng- 
land. Applications  of  this  fort  are  certainly  to  the  dUbetios 
of  the  conrt*  becaofe  the  fabjed  u  obliged  to  aik  leave  of  the 
court  to  file  hit  information ;  and  a  refnfal  to  grant  leave  oe 
thb  ground  will  not  operate  as  a  repeal  of  the  flat,  of  Cmr, 
becaufe  if  any  poblick  ioconveaience  is  likely  to  ariia  liofli 
the  omiffion  in  queftioo,  it  is  dill  open  to  the  attora^-geaeral 
to  profecute  if  he  pleafes.  Befides  it  does  not  appear  here, 
that  the  party  making  the  application  has  any  conneAioo  with 
the  corporation,  upon  which  grojnd  the  oonrt  refofed  to  io- 
tcrfere  in  the  caf^  of  the  Kitsg  v.  Stacty^  i  T,Rif.  i. 

LcrJ  JCemjcH,  Cc,  y.  I  think  we  are  bound  to  gnot  this 
informitios.  The  law  has  faid  that  the  magiftracy  of  the 
country  (hall  be  in  the  hands  of  ihofe  whoprofeis  the  reHgioa 
of  the  church  of  Etiglamd.  This  law  has  been  reviied  nod 
fofcened  do^is^  fince  the  acceflion  of  the  honfe  of  Haaover; 
but  we  are  now  called  upon  to  pare  away  the  ptovifioo«  of  i?^ 
iliil  mor^  thin  the  legiiUiure  have  thought  fit  to  do. 

Jjlburji,  J,  Wher-  the  application  is  made  merely  to  dtf* 
turb  the  local  peace  of  corporations,  it  is  right  to  inquire  into 
the  motives  of  the  party,  to  fee  how  far  he  is  conneded  with 
thecorporaticn.  £uc  the  ground  on  which  this  application  is 
made,  is  to  enforce  a  general  aft  of  parliameat,  which  io- 
tereAs  all  the  corporations  in  the  kingdom,  and  therefore  it  il 
no  objedlion  that  the  party  applying  is  not  a  member  of  the 
corporation.  Another  reafon  why  we  may  more  faiely  inter- 
fere in  this  cafe,  is  becaufe  this  applicadoa  does  not  teod  to  a 
di£oloticn  of  tie  corporation.  ' 

Hulltr  and  Gro/e,  J  cilices,  afenting,  the  rale  was  oiadeabfb- 
late. 

The 
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ninifier,  clerk  or  fieward,  or  other  officer,  in  any  court,  or 
aay  officer  in  the  army  or  navy;  on  pain  of  iooi»  hai/  co 

the 


The  King  againft  Smithy  Hil,  30  G.  3,  A  rule  having 
beea  obtaioed  to  (hew  cauie  why  an  information  in  the  nature 
of  fM  'wmrrmmto  Ihould  not  be  granted  agtioft  the  defendant 
to  llie^v  by  what  authority  he  claimed  to  be  mayor  of  Nottimg^ 
Jkmm,  apon  thegroaod  of  his  not  having  taken  the  fdcraiiient* 
according  to  the  rites  of  the  church  of  England,  wiihin  one 
year  next  before  bis  eledion.  It  was  obje^ei  to  the  propriety 
of  this  application  from  the  relators,  that  they  were  membert 
of  the  corporation,  who  had  concurred  in  the  elcdiou  of  the 
defeodanty  and  therefore  ought  not  to  be  permitted  to  impeach 
it.  But  per  Lord  Kinyon,  Cb.J.  The  rule  under  which  t^e  de- 
fendant attempts  to  (helter  himfelf  from  the  prcfent  app|i- 
catioo»  holds  very  properly  in  cafes  where  the  eledors  concur 
in  the  eledion  of  the  defendant,  knowing  of  a  defect  in  the 
form  of  condudiog  it:  but  this  is  a  different  cafe;  here  the 
defed  if  a  latent  one,  arifing  from  the  omifTion  of  an  %iSt 
which  the  legiflature  have  pofitively  required  to  be  done  be- 
fore any  perfon  is  eleded  into  a  corporate  ofHce.  And  by 
the  court  the  rule  was  made  abfolute.     3  T,  Rep.  973,  574. 

An  information  in  the  nature  of  a  quo  *warran/o,  however, 
cannot  be  obtained  except  the  defendant  haveadually  entered 
npon  his  office;  a  mere  claim  of  the  franchife  is  not  fudicient 
ground  for  fnch  proceedings  though  if  the  defendant  refufe 
CO  take  ifpon  himfelf  an  office  to  which  he  has  bec^|  duly 
eJedted,  the  court  will  perhaps  grant  a  criminal  information 
againft  him* 

The  King  againft  WbitwjtU,  Mich.  33  G.  3.  ^T.  RtpS^, 
was  a  rule  for  an  information  in  the  nature  of  a  quo  ivarranto 
againft  the  defendant  for  claiming  to  be  (hcrifF  of  Co- 
ventry, theobje^ion  to  which  was  tbat  he  had  not  been  fworn 
in,  or  done  any  t6t  of  office  whatever. — In  fupport  of  the  rule 
it  was  faid  to  be  fnfficient  if  a  party  claimed  an  office  to  which 
he  had  been  elected.  That  in  the  prefent  cafe  it  appeared 
from  the  affidavits  that  the  defendant  had  been  |pr«erly  eled« 
ed  to  the  office,  and  had  tendered  himfelf  to  be  fworii  in  ; 
bet  it  was  thought  not  expedient  to  adminifter  the  oath,  inaf- 
OMch  as  he  had  not  taken  the  facrament  within  one  year  next 
before  his  eledion,  pnrfuanc  to  the  13  Cb.  x,fi.  2.  c.  1.  That 
if  this  application  fhould  be  refufed,  il^e  coniequeoce  would 
be,  that  as  the  defendant  infilled  on  his^<i||^o!iG^^  there  could 
be  no  fheriff  capable  of  adling  for  that  city;  Tor  that  the  court 
would  not  grant  a  mandamus  to  the  corporation  to  proceed  to 
another  eledion,  anlefs  there  had  been  a  mere  colourable 
cle^on,  which  coald  not  be  faid  to  be  the  cafe  here.  That 
if  the  conn  were  not  now  to  intcrpofe,  the  defendant  would, 
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the  king,  and  half  to  him  that  (hall  Aie  in  any  of  the  k{tig*9 
courts  of  record,     f.  8. 
diildrea*  6,  By  the  3  J.  c»  5.  If  the  children  of  any  fubjcft  (the 

faid  children  not  being  foidiers,  mariners,  merchants^  or 
their  apprentices  or  fd(9ors)  (hall,  to  prevent  their  good 
education  in  England,  or  for  any  other  caufe^  be  fent  or 
go  beyond  feas,  without  licence  of  the  king  or  fix  of  the 
privy  council  (whereof  the  principal  fecretaty  to  be  one}; 


after  the  cxpiratioii  of  (Ix  snoiiths  from  the  time  of  his  elec- 
tion«  take  upon  himfelf  the  adtual  exereife  of  the  office, 
without  feceiving  the  facrament ;  for  that  he  would  then  be 
ptoteded  by  the  ftat.  5  G.  i.  r.  6.  which  eoaAi  that  the  party 
ihall  incur  no  fbifeiture.  Sec,  unlefi  the  proTecotioo  bt  com- 
menced within  fix  months  afcer  theeledioa.  It  was  added,  that 
•this  application  had  been  made  in  preference  to  one  fM*  a  cri* 
ninal  information  againft  the  defendant,  for  not  taking  upon 
hiib  the  office  which  they  feared  would  have  been  rejcAed,  iince 
that  might  have  fnbjeded  him  to  the  penalties  of  another  law. 
But  per  Builer,  J.  (in  the  abfence  of  UrJ Kimynt^  Cb.  J.) 
No  infUnce  hat  beea  produced  in  which  the  court  have  granted 
an  information  in  nature  of  quo  ivmrrantp^  where  the  party 
againd  whom  it  was  applied  tor  has  not  been  in  the  aflual 
pofleilion  of  the  office.     No  Aich  in  fiance  can  have  happened ; 
and  all  the  cafes  cited  are  the  other  way.    In  Rex  v.  P^nfonby^ 
Say.  245.  247.     Bull,  N,P,  211.    the  court  exprefsly  held 
that  there  mud  be  a  njkr  %%  well  as   a  claim  in  order   to 
found  fuch  an  application.     This  is  evident  from  the  vttj 
nature  of  the  cafe.     The  defendant  does  not  now  claim  to   * 
exereife  his  office  of  (herifF;  he  merely  claims  a  right  to  take 
the  oaths  of  office,  in  order  that  he  may  be  iafefied  witk 
that  corporate  charadtcr.     But  until  the  oaths  have  beea 
adminiftered    to   him,    he  does   not  claim  to  exereife  ebe 
office.     It  has  been  (aid  that  the  court  onght  to  grant  tbia 
application,  becaufe  it  is  the  only  remedy ;  \or  that,  oadar 
thafe  circumftances,  they  cannot  grant  a  criminal  infbrmatioBt 
or  a  mandamn$i^  Whether  they  can  interfere  in  the  one  or  the 
other  of  thofe  modes  muft  depend  upon  the  particular  cir« 
cumftances  of  the  cafe,  upon  which  they  will  decide  when  it 
is  regularly  brought  before  them  ;  for  the  prefent  it  \%  foiiei-* 
ent  to  obferve,  that  the  court  have  granted  criminal  iafo^ora- 
tions  againft  perfons  for  not  taking  upon  them  offices  to  wjbick 
tbey  have  been  legally  eie^ed.     1  remember  the  cafe  of  the 
King  V.  Brefwtt,  tried  before  me  at  Liverpool  epon  that  vefr 
ground,     fiat  certainly  the  court  cannot  entertain  fach  aa 
application  as  the  prefent.  no  u/tr  by  the  defirndant  haviw 
been  pretended.    Mr.  Juftict  Gro/t  conearring,  the  reJe  was 
difcharged* 
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fach  child  ftall  take  no  benefit  by  any  gift,  cdnveyance^ 
defcentf  devife,  or  otherwife,  of  any  lands  or  goods,  until 
he  conform,     f.  i6« 

7.  ArmuU.     It  (hall  be  pubiickly  taught  and  preached  Qe*^*"  ^  PV- 
by  all^  that  injudicial  matters,'  oaths  may  be  lawfully  taken.  '^   - 
£iW.  298. 

Art.  39*  As  we  confefs,  that  vain  and  ra(h  fwcaHng  ii 
forbidden  chriiHah  men  by  our  Lord  Jefus  Chrift,  and  James 
faisapoftle;  fo  we  judge,  that  chrifiian  religion  doth  noc 
prohibit,  bat  that  a  man  may  fwear  when  the  magiftraie 
requireth,  to  a  caufe  of  faith  and  charity,  fo  it  be  done  ac«> 
cording  to  the  prophet's  teaching,  in  juiiice,  judgment,  and 
troth. 

The  unlawfulnefs  of  taking  an  osth,  though  before  a 
judge,  was  one  of  the  tenets  of  the  old  anabaptifts ;  againft 
whom  therefore  (irft  the  foregoing  conftltution,  and  after 
that  this  arHcle  was  made ;  Jong  before  the  quakers  had 
cither  name  or  being.  But  becaufe  they  who  at  prefentgo  . 
under  the  name  of  anabaptifts  have  quitted  the  io&fin^^ 
«nd  the  people  called  quakers  have  taken  it  up.  It  is  judged 
moft  proper  to  infert  the  fame  here,  under  the  law  relating 
to  qvakert .     Gibf.  510,  511. 

Again ;  by  the  5  i?/.  f .  1.  If  any  perfon  Ihall  refufe  tQ 
iske  the  eattis  of  allegiance  and  fupt^emacy  lawfully  ten- 
dered,  he  (hall  incur  a  prsmunire.     f  8. 

And  by  the  13(3^  14  C.  2.  r.  1.  Whereas  certain  per* 
fens,  under  the  name  of  quavers  and  other  names  of  fe* 
paration,  have  taken  up  and  maintained  fundry  dangerous 
opinions  and  tenets,  and  {amongft  others)  that  the  taking 
df  an  oath  in  any  caufe  whatfoever,  iilthouifh  before  a  lawful 
inagiftrate,ia  altogether  unlawful,  and  contrary  to  the  word 
of  God ;  and  the  faid  perfons  do  daily  refuie  to  take  an 
t>ath,  though  lawfully  tendred,  whereby  it  often  happens 
that  the  truth  is  wWHy  fupprefled,  and  the  adminiftratiori 
of  juftice  much  obftruded;  and  whereas  the  faid  perfons, 
under  pretence  of  religious  wor(hip,  do  often  afiemble 
themielves  together  in  great  numbers  in  feveral  parts  of 
this  rcahn,  to  the  great  endangering  of  the  publick  peace 
and  Cafety,  and  to  the  terror  of  the  people,  by  m;tintaining 
a  fecret  and  ftrid  correfpondence  amongft  themselves,  and 
is  the  mean  time  feparatitig  and  dividing  themfelves  from 
the  reft  of  his  majefty's  good  and  loyal  lubjeds,  and  from 
the  public  congregations  and  ufual  places  of  divine  wor- 
fliip :  for  the  redreffing  therefore,  and  preventing  the  many 
fuifichiefs  and  dangers  that  may  arife  by  fuch  dangerous 
tenets  and  fu^  unlawful  aflemblies>  it  is  enadedj  that 
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if  any  perfon  who  mainraliieth  chat  the  taking  of  an  oath  in 
any  cafe  whatfoever  (although  before  a  lawful  magtftrate) 
is  altogether  unlawful  and  contrary  to  the  word,  of  God^ 
ihall  wilfully  and  obllinateiy  refufe  Co  cake  an  oath,  where 
•by  the  laws  of  the  realm  he  (hall  be  bound  to  cake  the 
fame,  being  lawfully  and  duly  tendred  ;'  or  (hall  endeavour 
to  perfuade  any  other  perfon  to  whom  any  fuch  oath  (ball 
,  in  like  manner  be  duly  and  lawfully  tendred,  to  refufe  and 

forbear  the  taking  of  the  fame;  or  (hall  by  printing,  writing, 
t  or  otherwife,  go  about  Co  maintain  and  defend,  that  the 

taking  of  an  oath  in  any  cafe  whatfocTer  is  altogether  un- 
lawftil :  and  if  the  &id  perfons  commonly  called  quakers, 
(hall  depart  from  the  places  of  their  feveral  habitations, 
and  aflemble  themfelves  to  the  number  of  five  or  more,  of 
the  age  of  fixteen  years  or  upwards,  at  any  one  cime  in  any 
one  place,  under  preCence  of  joining  in  religious  wor(hip, 

noc  auchorized  by  the  laws  of  this  realm  : In  every  fuch 

C4fe  Che  party  fo  offending,  being  convid  by  verdifi^f 
twelve  men,  or  confeffion,  or  by  the  notorious  evidence  of 
the  fad,  (hall  forfeit  Co  the  king  for  che  firft  offence  a  funn 
not  exceeding  5 1,  for  the  fecond  offence  a  fum  not  exceed- 
ing  lol,  to  be  levied  by  difireis  and  fale  by  warrant  of 
the  parties  before  whom  the  offender  (hall  be  confided; 
and  for  want  of  fuch  diflrefs  or  non-payment  of  the  penalty 
within  one  week  of  the  convifiion,  the  faid  parcy  (hall 
for  the  (irft  offence  be  committed  to  the  common  gaol  or 
houfe  of  corredion  for  Che  fpace  of  chree  months,  and  for 
the  fecond  offence  during  fix  months,  there  to  be  kepc  Co 
hard  labour:  which  faid  penalties  (hall  be  employed  for 
the  increafe  of  the  ftockof  the  houfe  of  corredion  to  which 
they  (hall  be  committed,  and  providing  materials  to  fet  them 
on  work :  and  for  the  third  offence,  every  fuch  perfon 
(hall  abjure  the  realm  ;  or  otherwife  his  majefly  may  order 
him  to  be  tranfportcd  to  any  of  his^ajefty's  plantations 
beyond  the  fea«.     f.  i,  2. 

And  the  juftices  of  aflize,  and  juftices  of  the  peace,  in 
their  gpcn  and  general  fe(fions,  ftall  have  power  Co  in* 
quire  o^  hear,  and  determine  the  fame,  and  make  procefs 
for  the  execution  thereof,  as  thty  may  do  in  cafes  of 
trefpafs.     f.  3. 

And  any  juftice  of  the  peace,  or  mayor  of  a  corporation, 
may  commie  to  the  common  gaol,  or  bind  over  with  fuffi- 
cient  furcties  to  the  quarter  feffions,  any  perfon  oflFending 
10  the  premifes,  in  order  to  his  oonviAion.     f.  4. 

Provided,  that  if  any  perfon  after  conviSion  fhall  take 
%ch  oaihs  for  which  he  (lands  committed,  and  (hall  alfo  give 

fecurity 
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iecoritir  tliat  he  will  forbear  to  meet  in  iny  fucfa  unlawful 
aflembly ;  he  (hall  be  difcharged.     f*  5. 

8.  The  tenets  of  the  old  anabaptifts  were,  that  in*  AnaKaptifti ;« 
Ants  ought  not  to  be  baptized ;  and  if  they  be  bapti^,  Hrcicuitr* 
that  they  ought  to  be  rebaptized  when  they  come  to  law- 
ful age;  that  it  is  not  lawful  for  a  chriftian  man  to  bear 
office  or  rule  in  the  commonwealth ;  that  no  man's  laws 
ought  to  be  obeyed ;  that  it  is  not  lawful  for  a  chriftian  man 
Co  take  an  oath  before  any  judge;  that  Chrift  took  00 
bodily  fubftance  of  the  blelTed  virgin ;  .that  finners  after 
baptifm  cannot  be  reftored  by  repentance ;  that  all  thingt 
be  or  ought  to  be  common,  and  nothing  feveral :  all  which 
were  excepted  out  of  the  general  pardons  of  the  32  H,  8« 
€•  49*  and  the  3  CsT  4  Ed.  6.  r.  24. 

jtrL  16  Not  every  deadly  (in  willingly  committed  after 
baptifni,  is  fin  againft  the  Holy  Ghoft  and  unpardonable. 
Wherefore  the  grant  of  repentance  is  not  to  be  denied  to 
fuch  as  fall  into  fin  after  baptifm.  AftA*  we  have  received 
the  Holy  Gboftt  we  may  depart  from  grace  given  and  fall 
intOifin,  and  by  t|^e  grace  of  God  we  may  arife  again,  and 
amend  our  lives.  And  therefore  they  are  to  be  condtfmned, 
which  fay  they  can  no  more  fin  as  long  as  they  live  here^ 
or  deny  the  place  of  forgivenefs  to  fuch  as  truly  repent* 

/hri.  27.  The  baptifm  of  young  children  is  in  any  wife 
to  be  retained  in  the  church,  as  mcift  agreeable  to  the  iq* 
fiitution  of  Chrift. 

Prg/ace  to  the  hook  of  Common  Praytr.  It  was  thought 
Convenient,  that  an  office  ftiould  be  added  for  the  baptifm 
of  fuch  as  are  of  ripers  years;  which  altho*  not  fo  neceflary 
when  the  former  book  was  compiled,  yet  by  the  grovA-th  of 
anabaptifm,  through  the  licentioufnefs  of  the  late  times 
crept  amongft  us,  it  is  now  become  neceflary. 

Art.  37.  The  laws  of  the  realm  may  punifli  chriftian 
men  with  death,  for  heinous  an  J  griivous  offences. 

And  by  the  fame  article ;  It  is  lawful  for  chriftian  men, 
at  the  commandment  of  the  magiftrate,  to  wear  weapons^ 
and  ferve  in  the  wars. 

j/rt,  38*  The  riches  and  goods  of  chriftlans  are  not 
common,  as  touching  the  right,  title,  and  pofleOion  of  the 
fame,  as  certain  anabaptifts  do  falfely  boaft.  Notwithftand- 
Sng,  every  man  ought,  of  fuch  things  as  he  poflefletb^ 
lik^ally  to  give  alms  to  the  poor,  according  to  his  ability. 
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II.  Htm  far  witigated  hj  the  aO  tf  tokration^  and 

9tbcr  aSs. 

By  the  i  W.  c.  i8.  it  is  enaScd  as  fbllowcth : 
T^rafmuth  a$  fsmt  tafi  to  fcrupuhut  c§nfdaKa  in  tie  aSir* 
iift  of  nUgiin^  may  bi  an  efftiiaal  nuani  t$  umiu  ibtir  m^fftm 
frUejIdWi  fuhje£Is  in  tnitrijl  ana  affiili^n  \  it  is  ataSgd^  tbai 
neithir  the  JiaimU  of  ibi  23  EL  c.   i.  ner  tht  ^atkte  rf ihi 
29  £1.  c.  6*  nor  the  i  El.  c.  2.  f.  14.  nor  tbo  3  J.  c.  4. 
nor  ibi  3  J.  c.  5.  nor  any  oihtr  law  or  ftatuu  of  ibii  raabm 
maii  again/I  papt/is  er  popijb  recufants  {txcepi  tbi  25  Car.  a. 
c.  2.  and  tbi  30  Car.  2.  ft.  2.  c.  ij  fiali  he  confirUid  U 
ixttnd  t3  any  perfon  dijftnting  from  ike  iburcb  of  Englnmi^ 
ibatjball  take  the  oaths  of  allegiance  and  juprimaiy\  emd  maig 
and  fuhjcribe  the  declaration  againjl  piptry  oftbe^  Car.  a* 
ft.  2.  c.  f .     lyhicb  oaths  and  deciaraiiet  the  juflUit  afiba 
peace  at  the  general  fejjions  of  the  pioie  to  be  bM  for  iba 
ecunty  or  place  where  fnch  prrf.njia'.i  iivcj  are  hereby  rg^mrgd 
U  tender  andadminijla^  to  fuch  \'tr;ons  as  JbaU  offer  tbemfoioa 
i$  taiCf  maiOi  and  fubfcribe  thejumoy  and  tiereofta  keep  a  r#- 
gifter  :  and  none  of  tee  per f one  afirejaid  jTudi  give  or  pay^   eu 
any  fee  or  reward^   to  any  officer  or  officers  belsnging  to  iba 
eourt  a/orefaidj  above   the  Jum  cf  bd^  nor  that  mare  than 
cnce^  for  the  entring  of  his  taking  the  Jaid  oaths  and  making 
and  fubfcribtig  the  faid  declaraticn  \  nsr  above  the  further  fnm 
eftdfsr  a'iy  certificate  of  the  fame  to  be  made  out  and  J^gned 
by  the  officers  of  the  faid  court,     f.  I,  2. 

jfad  all  and  every  perfon  and  perfons  that  Jball  as  aforefisid 
take  the  oathSy  and  make  and  Jitbfcribe  the  faid  declaration^ 
Jball  not  be  liable  to  any  pains^  fenaltics^  or  forfeitures  mention'^ 
$d  in  the  35  £!•  c  1.  nor  in  the  22  Car.  2.  c.  i.  nor  fball 
0ny  of  the  jaid  per fns  be  profecuted  in  any  ecclefsafiical  courts 
for  or  by  reafon  of  their  non  conforming  to  the  church  of 
Mngland,     f.  4. 

Provided^  that  if  any  affcmbly  of  perfons  diffenting  from  the. 
church  cf  England  Jhall  be  had  in  any  place  for  religious  iiwr- 
Jhip^  with  the  dears  locked,  barred,  or  belted,  during  any  time 
of  fuch  meetin^^  together ;  all  and  every  perfon  and  perfons  that 
J/jc'l  come  to  and  be  at  fuch  meeting  /hall  not  receive  ai.y  benefit 
from  this  law,  but  be  liable  to  ail  the  pains  and  pcnilliiS  of 
all  the  foregoing  laws  recited  in  this  aJ7,  for  fuJ)  their  meet- 
ing, notwithftanding  his  taking  the  oaths,  and  his  making  and 
fubf:ribing  the  declaration  aforejaid.     f.  5, 

Pror^idedy  t^at  nothing  herein  contained  fljall  be  conflrucd  to 
exempt  any  of  the  perfons  af or  (faid  from  paying  of  tithes  or 

other 
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stber  p€r$cblal  Juiits,  «r  any  $tber  Juths  i§  ibi  cbunb  $r 
mawifiir  \  n&rfrnn  any  profecution  in  any  ectlefiojlical  courts  ur 
dfiwbtfi^  fw  the  fame,     f.  6. 

JindifMny  ptrfon  ilfftnting  from  ibt  cburcb  of  Englsnd  as 
afwifaid^  Jhall  be  cbcjin  or  etberwifi  appoimud  to  biar  ibi 
effu  ofbigb  ^onfiabUf  fir  pith  con/iahU^  <burcbwarden^  vusr* 
Jur  oftbe  poor^  or  any  other  parochial  or  ward  office,  and  fuch  * 

forfom  JbiU  JcrupU  to  iako  upon  him  any  of  tbi  fa'id  offices  in 
regard  ef  the  oaihi^  or  any  other  matter  or  tinng  required  by 
iha  law  i$  be  taken  or  done  in  refpeSf  of  fucb  office ;  every  fuch 
fdrlem  Jhall  and  may  execute  fucb  office  or  employment  by  a  fuf^ 
fecntmi  dtpaij  by  him  to  be  provide!^  that  Jhall  comply  with  the 
lams  am  this  behalf  Provided  always,  the  faid  diputf  be 
Earned  eusd  approved  by  fuch  perfon  or  perfons,  in  Juch  man^ 
war  as  fsub  officer  or  officers  refpe£lively  jhould  by  law  have 
iaea  aUawed  and  approved,     f.  7. 

And  mo  perfon  dijfenting  from  the  cburcb  of  England,  in 
b§fy  orders^  'or  pretended  holy  orders^  or  pretending  to  holy  or» 
dan^  tear  any  preacher  or  teacher  efany  congregation  of  dijjent^ 
sag  prate/tants,  that  Jhall  make  and  fuhjcrihe  the  dularation 
afarefaid,  and  take  the  faid  oaths  at  the  general  or  quarter 
pffians  of  the  peace  to  be  held  for  the  county,  town^  parts  or 
diuijiom  tsAerefucb  per/on  lives,  and  Jhall  alfo  declare  bis  ap^' 
prabatiom  of  and  fubfcribe  the  artules  of  religion  mentiofeed  in 
tbejlatuteof  the  I ^Eliz.  c,  12.  except  the  l^ih,  ^^KYi,  and 
36Uit  and  thefe  words  of  the  20th  article^  viz.  [the  church 
hath  power  to  decree  rites  or  ceremonies,  and  authority 
in  concrofcrfies  of  faith,  and  yetj  Jball  be  liable  to  any  of 
the  pains  or  penalties  of  the  17  C.  2.  c.  2.  nor  the  penalties 
wiMtiamtd  in  the  faid  a£i  of  the  22  C.  2.  c.  1.  by  reafm  of 
Reaching  at  any  escercife  of  religion  ;  nor  to  the  penalty  ^f 
lOo\  by  the  i^  ^  14  C.  2.  c.  4.  for  oxidating  in  any  con» 
gregationfor  the  exercife  of  religion  permitted  and  allowed  by 
ibis  a£J.     f.  8. 

Provided  always,  that  the  making  and  fuhfcribing  the  faid 
dularation,  and  the  taking  the  faid  oaths,  and  making  the  de^ 
claratiom  of  approbation  and  fub/cription  to  the  faid  articles,  im 
mMner  as  a/orefaid,  at  fuch  general  or  quarter  ftffiws  of  the 
peace,  JbaU  be  then  and  therg  entred  of  record  in  the  faid  court, 
for  which  6  d  Jhall  be  paid  to  the  clerk  of  the  peace,  and  no 
more:  provided,  that  fuch  perfon  Jhall  not  at  any  time  preach 
in  asty  place,  but  with  the  doors  mt  locked,  barred,  or  bolted  as 
afsrefaid,     f.  9. 

And  whereas  feme  diffenting  protefiants  fcruple  the  baptizing 
of  infants ;  //  is  enaHed^  that  every  perjon  in  pretended  holy 
orders^  or  pretending  to  holy  orders,  or  preoiber  or  teacher, 

9  that 
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that  Jballfubfcribe  thi  af or  if  aid  articles  ofnligisn^  txtipi  k^ 
fori  exciptidy  and  alfo  except  part  of  the  2yib  artick  toueh^ 
ing  infant  baptijm^  and  fhall  take  thi  faid  oaths^  and  maki 
and  fubfcribe  the  faid  declaration^  in  manner  afore/aid^  fiatt 
injoy  all  thi  privilegis  l;nefits  and  advantages  wUch  any  §tbir^ 
dijfenting  mimjler  as  aforefaid  might  have  or  enjoy  by  virtui  of 
thiiaSi.     r.  10. 

jfnd  euiry  tiachir  or  pnacher  in  holy  order s^  or  prgtendii 
hoy  ordirsj  that  is  a  minifiir^  preacher^  or  teacher  of  a  am^ 
gregation^  that  fhall  take  thi  oaths  herein  required^  and  matt 
and  fubfcribe  thi  declaration  aforefaid^  and  alfo  fkbfcrihe fiub 
of  the  afortfaid  articles  of  thi  church  of  England  as  an  roquini 
by  this  ail  in  manner  aforefaid^  fiall  hi  thenaforth  iXimpiei 
from  fervlng  on  any  jury  ^  or  from  being  chofen  or  appointod  to 
hear  the  office  of  churchwarden^  fuerfeer  of  the  poor^  or  anf 
other  parochial  or  ward  office^  or  other  office  in  any  hunirod  of 
any  fhiri^  city^  fown^  partfh^  divifion^  or  wapontakim     f.  1 1 . 

And  every  yuflice  of  the  peace  may  at  any  time  require  any 
perfon  that  goes  to  any  meeting  for  exercife  of  religion^  tomah 
and  fubfcribe  the  declar at i:n  aforefaid ^  and  alfo  to  take  tbi 
faid  oaths ^  (or  declaration  of  fidelity  herein  after  mentioned^  in 
cafefuch  perfon  fcruples  the  taking  of  an  oath^)  and  npom  ro^ 
fufal  thereof  he  fhall  commit  him  to  prifon  without  hail^  and 
certify  his  name  to  the  next  Jefficn  to  be  held  for  that  place 
where  fuch  perfon  then  refides ;  and  if  he  fhall  there  upon  a 
fecond  tender  refufe  to  make  and  fubfcribe  the  declaration  afore^ 
faid^  he  fhall  be  then  and  there  recorded  and  from  thenceforth 
taken  for  a  pop'tfh  recufant  ccnviif^  and  incur  all  the  penalties 
of  all  the  aforefaid  laws,     f.  12. 

jfndwhereai  there  are  certain  other  perfons^  dijfenters  from, 
the  ehurib  cf  England^  who  fcruple  the  taking  of  any  oaib\ 
it  is  enaSied^  that  every  fuch  perfon  fhall  make  and  fubfcribe 
the  aeclaration  aforefaid^  and  alfo  a  declaration  of  fidelity^  ami 
fubfcribe  a  profrffim  of  their  chriftian  belief,  li'hicb  deela^ 
rations  and  fubfcription  /hall  he  made  and  entred  of  record  at 
the  general  quarter  fefjions  of  the  peace  for  the  place  where 
fuch  perfon  refides.  And  every  fuch  perfon  that  fhall  make 
and  fubfcribe  the  two  declarations  and  profffion  afcrefaid^  be* 
ing  thereunto  required^  fhAl  be  exempted  from  all  the  pains 
and  penalties  of  ail  the  aforementioned  fatutes  made  agaiuM 
popifh  r ecu f ants  or  prohftant  ntn^onform'fis^  and  alfo  from  Ae 
penalties  of  the  5  £1.  c.  !•  and  13  &  14  C  2  C.  f.  iomm 
cerning  the  taking  of  oaths  \  and  fh 2 II  enjoy  all  other  the  be» 
nefits^  pri/tlfges^  and  advantages^  under  the  like  limitatious^ 
provifoesy  and  conditions^  which  any  other  dijfenters  fbosdd  ir 
ought  to  enjoy  by  virtue  of  this  a£i.     f.  ]3« 
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And  if  any  f€ff%nfba\tt^iU  iaki  tbi  faid  oaths,  when 

Undrid  t$  bim^  which  ivnyj^ftia  of  the  peace  Is  hereby  im^ 

poWifid  to  do ;  Jucb  perfon'^Jball  mt  be  admitted  to  make  and 

fkbfcribe  the  two  declarations  aforefaid^  tho*  required  thereunto 

eiihor  before  a  juftice  of^t^e  peace  ^  or  at  the  fejjtons  before  or 

afier  any  convi^ion  ofpopijb  recufancy  as  aforejaid,  unUfsfucb 

perfm  can^  within  thirty- one  days  after  fucb  tender  of  the  de^* 

darmtions  to  him,  produce  two  fumcient  protejiant  wttnejfes  to 

te^fy  upon  oath  that  they  believe  htm  to  be  a  proteftant  difffnter^ 

or  a  certificate  under  the  bands  of  four  proiefiants  who  are 

iomftrtnabli  to  the  church  of  Enj^landy  or  have  taken  the  oaths 

and  fubfcribed  the  declaration  obcve  mentioned,  and /ball  alfo 

fraiue  a  certificate  under  the  hands  andfeals  of  fix  or  more 

fmffiiitnt  men  of  the  congregation  to  which  he  belongs,  owning 

bimfor  one  of  them,     f  1 4. 

rrewded,  that  until  fuch  certificate  undtr  the  hands  of  fix 
of  bis  congregation  as  aforefaid  be  produced,  and  ttuo  protefiant 
wstm/Jfis  com*  to  atteft  his  being  a  proteftant  dijfenter,  or  0 
artificati  tender  the  hands  of  four  protejtants  as  aforefaid  be 
produced^  the yufiice  Jball  take  a  recognizance  with  twofiereties 
in  the  penal  ftim  of  50  /.  for  bis  producing  the  fame ;  and. 
if  bt  cannot  give  Juch  fecurity,  fljaU  commit  him  toprifom 
MJttil  hi  bath  produced  fucb  certificates^  or  twa  witnejfes  as 
aforefaid.     f.  15. 

Provided  always,  that  all  the  laws  made  and  provided  for 
tbi  frequenting  of  divine  fer vice  on  the  Lord's  day,fl)all  beflilt 
in  force,  and  executed  again/i  all  perfons  that  offend  againft 
thofaid  laws,  except  fucb  perfons  come  to  fome  congregation  or 
affembly  of  religious  worflAp^  allowed  or  permitted  by  this  a£lm 

i.  16. 

Provided,  that  nothing  in  this  aSf  Jhall  he  conftrued  to  ex» 
tend  to  give  any  tafe,  benefit,  or  advantage  to  any  papifi  or  po' 
pifi}  recufant  wbatfoever ;  or  to  any  perjon  that  fl)all  deny  in 
his  preaching  or  writing  the  do£lrine  of  the  blefjid  Trinity,  as 
it  is  declared  in  the  aforefaid  articles  of  religion,     f.  17. 

Provided^  that  if  any  per  [on  fhall  willingly  and  of  purpofe^ 
malicioufiy  or  contemptuoufiy  come  into  any  cathedral  or  parifh 
church,  chapel,  or  other  congregation  pirmitted  by  this  ah,  and 
difquiet  or  difiw  b  the  fame,  or  mifuje  any  preacher  or  teacher  ; 
he  fball  upon  proof  thereof  before  any  ju/lice  of  the  peace  by  tw9 
fvitneffes,  find  two  fureties  to  be  bound  by  recognizance  in  the 
penal  fum  of  ^oL  and  in  default  of  Juch  fureties  fhall  be  com-' 
mitted  to  prifon  till  the  mxt  Jeffiom ;  and  upon  conviSlion  oftbo 
f aid  offence  at  the  faid  fffi^^ns,  fhall  fuffer  the  pain  and  penalty 
e/20\  to  the  king.     T.  itf. 

Provided 
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the  peace;  and  {ball  alfo  before  ^nv  juftice  of  the  peace 
of  the  county  or  place  wbere  he  fball  officiate,  make  and 
fubfcribe  fuch  declaration,  and  take  fuch  oaths  as  aie 
mentioned  in  the  faid  ad,  if  thereunto  required,     f.  9, 

S.  4.  Jli  and  every  per/on  and  perfeni  Jhall  mi  he  tiaUeJ 
The  fenfe  in  this,  and  in  the  following  fed^ion  where  the 
faihe  words  are  repeated,  is  evident  enough  ^  but  it  feein- 
eth  to  be  fomewhat  inaccurately  exprefltd. 

5W/  n^t  be  liable  to  any  pains  ^  penalties^  or  forfeitmres\ 
And  the  law  fo  far  favours  diflenters  upon  the  foundation 
of  this  ad,  that  charities  are  permitted  to  be  eftabliibed  for 
the  fupport  of  diflenting  miniflers.  As  in  the  cafe  of 
the  Attorney  General  ^nd  Cock^  May  4,  1752.  Anoe  Par* 
tfidge  by  her  will  devifed  an  annuity  to  the  minifter  of  a 
baptift  meeting  houfe  in  the  parifh  of  Hemel  Hempftead* 
On  an  information  in  the  name  of  the  attorney  general  to 
eftablifh  this  charity,  it  was  urged  that  the  adi  is  not 
merely  an  ad  of  toleration,  but  that  it  reftores  the  common 
right  of  mankind  to  worfhip  God  according  to  their 
own  confcience,  and  is  agreeable  to  the  policy  of  inviting 
people  to  come  to  trade  and  live  here,  and  to  the  policy  of 
every  man*s  difpofing  of  his  own.  as  he  pleafes.  And 
the  cafe  of  the  Attorney  General  and  Andrews  was  cited,  9 
March^  174^9  wherein  copyhold  lands^  not  furrendered  to 
the  ufe  of  che  will,  were  devifed  for  the  benefit  of  quakers; 
and  on  a  bill,  the  lord  chancellor  eftablifiied  it.  On 
the  other  hand  it  was  argued,  that  this  court,  before  it  inter* 
pofes  for  a  charity,  will  coufider  the  nature  of  it,  and  not 
execute  every  charity,  pitho'  made  on  religious  principlei. 
In  the  cafe  of  Mendes  D'Cofta  againft  D^Pays^  Amh.  228. 
Dec.  6,  1743,  Eliai  D^Pays^  a  jew,  by  his  will  ordered 
1 2 col  to  be  appropriated  for  an  eflablifliment  of  an  aflemhiy 
for  the  reading  their  holy  and  divine  law  for  ever :  and  tk 
lord  chancellor  held  it  an  illegal  charity,-  and  fuch  aa 
thi<i  court  would  not  inforce.— By  Sir  John  Strange,  maftec 
of  (he  rolls,  for  the  lord  chancellor  :  This  cafe  is  not  now 
to  be  made  a  queftion.  Baptifts  are  perfons  the  legiflatuic 
looks  upon  as  well  as  quakers.  In  the  quikers  cafe,  the 
court  went  a  great  way,  not  only  countenancing  it  aa  « 
good  charitable  ufe,  but  fuppiying  the  want  of  furrender  Co 
the  ufe  of  the  will.  The  JevV  cafe  was  different:  the 
lord  chancellor  held  it  an  illegdl  charity,  becaufe  it  waa  not 
for  the  fupport  or  encouragement  of  any  denomination  of 
chriftians,  but  for  the  propii^j^ation  of  the  Jewifli  law  is 
coatradiwUon  to  (he  chiiftiau  religion,  which  is  part  of 
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tb«  law  and  confiitution  of  this  kingdom.      2  Ftztyt 

S.  8.  Andjball  alfo  diclau  his  ttpprobati$n  of^  and  fuhfcrtbi 
the  ttrticUs  of  nligion^  And  by  the  19  G.  3.  r.  44.  intt* 
tuled,  **  An  ad  for  the  further  relief  of  protefiant  diC- 
^  fencing  minivers  and  fchoolmaflers/'  it  is  enaded,  thae 
every  perfon  diflenting  from  the  church  of  England,  in . 
holy  orders,  or  pretended  hoJy  orders,  or  pretending  to 
holy  orders,  being  a  preacher  or  teacher  of  any  congre* 
gadoo  of  diflenting  protefiants,  who,  if  he  fcruples  to 
oeciare  his  approbation  of  and  fubfcribe  the  faid  articles 
of  religion,  (hall  take  the  oaths  and  make  and  fubfcribe 
the  declaration  againft  popery,  required  by  the  z6k  of  to- 
leration, and  fha'l  alfo  make  and  fubfcribe  the  following 
declaration,  (hall  be  tntitled  to  all  the  privileges  granted 
to  protefiant  diflenting  miniflers  by  the  faid  ad  of  tole* 
ration ;  that  is  to  fay,  /  A.  B.  do  Jclemnly  declare^  in  tbt 
frefenci  0/  Almighty  God,  that  L  am  a  chrijiian  and  a  pro* 
Uflant^  and  as  fucby  that  I  beliive  that  the  fcriptuns  of  the 
MamdmiW  teftamint^  as  commonly  nceived  among  proteftant 
cbsercbes^  do  contain  the  revealed  will  of  God  \  and  that  I  dg 
receive  the  fame  as  the  rule  of  my  doSlrtne  and  pra£iice»     And 
the  juftices  of  the  peace,  at  the  general  feffions  where  any 
protefiant  diflenting  minifter  {ball  live,  (ball  tender  and 
adminifter  to  him  the  faid  hft  mentioned  declaration  s  and 
he  (hall  not  pay  to  any  officer  of  the  court  more  than  6d« 
for  his  entry  of  fuch  miniiler's  making  and  fubfcribing 
the  faid  laft  mentioned  declaration,  and  takii  g  the  faid 
oaths,  and  fubfcribing  the  declaration  againll  popery,  nor 
above  6d.  for  any  certificate  to  be  made  out  and  iigned  by 
fttcb  officer.     And  every  fuch  perfon,  qualifying  himfeif 
as    iforeGiid,    fliall    be   exempted  from    ferving  in    the 
militia. 

And  no  diflenting  minifter,  nor  any  other  proteftant 
diflenting  from  the  chuich  of  Englaod,  who  O^all  taki: 
the  faid  oaths,  and  make  and  fubfcribe  the  faid  declara- 
tion againft  popery, .  and  the    declaration  herein   before 


{jt)  See  alfo  Jtt.  Gen,  v.  Ranees  Amh,  422,  where  a  brqueK 
totbe  f09r,  by  a  Freoch  refugee,  was  ordered  to  be  given  to 
poor  refugees;  and  IValler  v.  ChiUs,  lb,  ^24,  where  a  le- 
gacy for  the  benefit  of  poor  dijfenting  minifters  of  th:  gc/pd  in 
any  of  the  counties  in  England,  was  ordered  to  be  paid  to  the 
refpedive  treafurers  of  the,  different  denominations  o^  dif- 
fetfrn  ta  the  kiogdois,  for  the  fupport  of  the  mintftry  in 
gciitral. 

4  mentioned. 
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*  mcnticMied,  (ball  be  profecutcd  in  any  court  whattbevclf 
for  teachiog  and  iiiftruding  youth  at  a  tutor  or  fchool- 
mafter :  provided,  tbat  this  (ball  not  eitend  to  enable  any 
perfoo  diflenting  from  tbe  church  of  England,  to  bold  thd 
iiiafter(bip  of  any  co^ege  or  fchoot  of  royal  foundation^ 
or  of  any  other  endowed  college  or  fchool  for  the  educa* 
tion  of  youth,  unlefs  the  fame  (ball  have  been  founded 
(ince  tbe  firft  year  of  William  and  Mary»  for  tbe  imme« 
diate  ufe  and  benefit  of  proteftant  diflenrera* 

And  whereas  it  hath  been  doubted  whether  tbe  faid  aA 
of  toleration  is  a  public  or  private  aA,  it  is  hereby  de- 
clared, that  the  faiJ  a£t,  and  alfo  this  prefen^  ac^,  (halt 
be  deemed  public  aSs,  and  judicially  taken  notice  oC  as 
fttch,  wiibottt  fpccially  pleading  tbe  fame. 

S.  II,  Prtmbtr  sr  uacbir  of  a  €9ngregaiim'\  And  tbe 
law  fo  far  takes  notice  of  them  that  a  mandamus  will 
ifliie  to  admit  or  leftore  them  [i) :  As  in  the  cafe  of  X.  and 


[i)  A  mandaaist  to  admit  and  a  mandamus  to  reftore»  are 
procured  oa  very  differeot  grounds,  as  will  appear  bj  the  ibi* 
lowing  cafe ;  from  which  it  may  be  inferred  that  the  latter 
will  oot  he  granted  except  tbe  party  applyiag  for  it  (hew  that 
he  hat  been  duly  appointed  to  hit  office,  and  has  a  tide  to 
retain  it,  by  haviog  oomplied  with  the  various  regalations 
impofed  by  law, 

Tbe  King  againft  Jj/^^mt  amd  cthirs^  HiL  30  G.  3.  3  7*. 
Rtf.  575.  A  mandamut  was  applied  for  to  the  defendanu* 
who  were  truftees  of  a  diiTeDting  meetiDg  houfe  at  Bradford^ 
in  Wilu,  called  the  Parcicular  Bapcills,  10  rcftorc  John  Lloyd 
to  the  office  of  minifter  of  tbe  coDgregattoo,  and  to  tbe  ufe  of 
tbe  pnlpir.  This  application  was  founded  on  the  affidavits 
of  Lloyd  and  Jotharo,  bating  that  in  July  1787,  Lloy4 
received  an  invitation  from  27  perfont  of  this  meeting,  on  be- 
half of  the  whole  congregation,  to  accept  the  office  of  miniT- 
ter ;  in  confequence  of  which  he  procured  bis  difmiffion  from 
another  meeting  of  the  fame  fed  in  Devonlhire,  arid  in  De* 
cember  following  publicly  addrcfTed  the  congregation  of 
Bradford,  and  fignified  his  acceptance  of  the  office.  That 
he  had  continued  to  officiate  there  as  minifter  from  that  time 
till  November  laft»  when  he  received  a  paper  from  fome  parf 
of  the  congregation,  purporting  to  be  adiimiifal  of  him  ;  that 
fince  that  time  the  doors  had  been  (hut  agaioft  him,  and  that 
he  had  been  prevented  from  performing  fhe  functions  of  his 
miniftry,  although  he  had  offered  to  anfwer  any  charges  that 
could  be  broi>/hc  againft  him.  They  further  dated,  tbat  there 
w  An  endowment  for  the  minitler  for  the  time  being,  of 
/'•u  meeting- houfe,  and  that  the  defendants  were  truftees  for 
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Bariir^  //.  2  G*  3.     It  was  moved  for  a  mandamus  to  be 
dire^ed  to  the  furviving  truftcea  uuder  a  deed  of  releafe 

made 


f 


recejviog  the  rents  and  profits  thereof  for  thatpurpofe;  and 
Lloyd  further  depofed«  that  when  he  took  apoa  himfelf  the 
office  of  mioiAefy  he  conceived  that  the  congregation  could 
DOC  remove  him.without  his  confent,  unlefs  hefhould  miibehave 
hiai(elf,  bat  that  the  appointoienc  was  for  life:  and  th%c  fuch 
waa  the  onderftandiog  of  other  diiTentiDg  minifters  of  the  fame 
connooion. 

The  counff  1  who  (hewed  caufe  againft  the  role,  ftated  from 
their  affidavits*  that  Lloyd  had  behaved  himfelf  with  great 
impropriety  and  profanenefs,  and  had  made  his  pulpic  the 
vehicle  of^perfonal  (lander  on  many  of  the  congregation  ;  in 
conieqnence  of  which  a  fpecial  meeting  was  held,  when  55 
of  the  congregation  (which  in  the  whole  con(ifted  of  lefs  thaa 
100  members)  agreed  upon  his  difmi(ral,  which  was  iignified 
10  him  accordingly.  And  they  dated  an  inftance,  43  years 
ago,  of  a  minifler  being  difmiflcd  from  this  meetiog-hoofe 
for  immoral  conduA.  The  affidavits  further  ftated  thac  Lloyd 
had  not  obtained  a  proper  licence,  as  required  by  the  adl  of 
parliament;  and  that  amongfi  thac  feft  it  is  held  to  be  abfo* 
facely  oeceflary,  after  a  mioifter  hath  been  chofen,  that  he 
ihoold  be  ordained  by  the  miniHers  of  the  Baptift  chnrch,  who 
aeet  ooce  a  year  (or  thac  and  other  pnrpofes,  with  whicb 
form  Lloyd  had  never  complied  after  his  elrAion.  This  lat- 
ter circumfiaoce  was  io(i(led  on  by  the  counfel  againd  the  rule 
ai  a  defeat  in  Lloyd's  title;  and  they  alio  objeAed  to  the  if- 
faing  of  this  mandamus,  on  the  ground  that  he  had  not  dated 
ia  his  affidavit,  that  he  tiad  complied  with  the  fcveral  regula- 
tions of  the  toleration  aft,  by  which  dilfentiog  miniders  are 
required  to  fubfcribe  the  declaration  therein  contained,  and 
ittch  of  the  39  articles  as  th<fy  do  uucdidcoc  from;  (or  in  liea 
thereof  the  dedaraucn  contained  in  19  G.  3.  r.  44.  'vi^e 
fifra.)  In  fupport  of  the  rule  it  was  contended,  that  it  was 
aoc  uteeffsry  in  an  application  for  a  mandamus  to  dace  with 
£9  much  preci(ion  that  all  thefe  fo/ms  had  been  gone  through  ; 
it  waa  fufficicnt  to  date  getieralty  ihe  tide  of  the  party  mak- 
JBgcbe  application,  and  the  wrong  for  which  he  (eeks  redref«« 
KoW  the  party  dates  his  eledion,  and  that  be  confiJered  it  as 
aa  appointment  for  life ;  but  if  there  be  any  doubt,  the  court 
will  give  him  an  opportunity  of  trying  the  right  which  the 
coagiegation  claim  to  difpcileis  him  in  the  manner  Hated  ia 
the  affidavits.  lu  the  cafe  of  the  Kin^  v.  Barker  no  other 
froaod  was  laid  for  che  mandamus  but  an  a(iidavit  of  the  en- 
dowment of  the  pddorlhip,  the  eleAion  of  the  claimant  by 
•  majority  in  whom  the  right  to  cled  was  vededggand  his  re* 
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made  hj  one  Charles  Vinfon  to  Joha  Enty,  a  dificflUng 

Biinifter  at  Plymouth,  and  other  tniftees,  fettling  a  then 

new  built  meeting  houfe  upon  the  faid  truflees,  to  truft 

(among  other  things)  to  fuffer  the  meeting  houfe  to  .be 

for  the  publiclc  worfhip  of  God,  by  fuch  coneregation  of 

proteftant  didenters    commonly   called    prefbyterians,  as 

ihouid  attend  the  miniftry  of  the  faid  Mr.  Enty,  or  fuch 

other  prefbvterian  minifter  as  (hould  in  his  room  fuccef- 

(ive)y,  in  all  times  coming,  be  by  the  members  in  fellow- 

(hip  of  the  faid  or  fuch  like  congregation  regularly  and 

fairly  choftn  and  appointed  to  be  the  minifter,  preacher^  . 

or  paftor,  to  preach  in  the  faid  meeting;  requiring  them 

moval  from  tbepofleflion  by  the  troftees ;  aud  the  court  granted- 
ibe  maodamos.     Bot  by  ^ 

L^i^  Kmjam,  Cb,  J.  There  is  no  doobc  bat  that  a  wumdm^ 
mus  lies  io  ibefe  cafest  where  there  h  an  endownent,  if  a  pro- 
per cafe  be  made  out*  But  it  is  nrceffary  for  the  party  apply- 
ing for  a  mmudmmus  to  be  reAored  to  any  office,  to  make  out  a 
frima  fatit  title  to  foch  ofice^  and  (hew  at  leaft  that  he  hat 
complied  with  all  the  forms  neceflary  to  conftitote  bis  right. 
Here  it  does  not  appear  that  the  party  applying  has  gone 
through  aN  thofe  ceremonies  which  the  parricular  fed,  of 
which  he  is  a  member,  has  made  neceffary.  His  lordfliip  alfb 
feemed  to  think  that  the  party  applying  (hoald  have  ihewA  Ins 
compliance  with  the  reqoifites  of  the  toleration  ad. 

Jfiihwrft^  J,  thought  the  application  not  fofficiently  founded, 
and  that  it  was  not  enough  for  the  complainant  to  ftace  his 
fmffofiiion  that  he  was  eleded  for  life ;  he  ought  to  have  ihewa 
the  groonds  of  it.  And,  in  oppofition  to  this,  the  other  party 
has  ihewn  an  inftance  in  which  the  congregation  exercifed  the 
right  of  removing  the  minifter. 

BuIIir,  y.  The  King  v.  Barker  was  the  cafe  of  a  manda« 
Bius  /«  du/mit,  and  there  is  a  great  difference  between  that  and 
a  mandamus  to  reftort.  The  former  is  granted  merely  to 
enable  the  party  to  try  his  right>  wichoat  which  he  would  be 
left  without  any  legal  remedy.  But  the  court  have  always 
looked  much  more.firidly  to  the  right  of  the  party  applying 
for  a  mandamus  to  be  reftored.  In  thefe  cafes  he  mnft  fliew  a 
prima  facit  title ;  for  if  he  has  been  before  regularly  admitted^ 
he  may  try  his  right  by  bringing  an  adion  w  money  had  and 
received  for  the  profits.  Therefore,  in  order  to  entitle  himielf 
to  this  extraordinary  remedy,  he  muft  lay  fuch  fafb  before  the 
court  as  will  warrant  them  in  prefuming  that  the  right  n  in 
him,  whereas  here  no  fad»  have  been  ftated  to  (hew  the  ground 
of  his  title.  Therefore,  I  am  clearly  of  opinion,  that  this 
mandamus  ought  not  to  be  granted.  And  Groft,  J.  concnr- 
ring,  Che  rule  was  difcharged. 
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to  admit  Chriffopher  Mends   tp  the   ufe  of  the  pulpit 
thereof,    as   paftor,  mlrriflc^,  or  preacher  there;    he  the 
laid  Cforiftbpher  Mends  being  duly  elected  thereto.     The 
Gounfelt  on  (hewing  caufe   againft  the  mandamus,   con* 
troverted  by  affidavits  the  eiedtion  of  ^fends,  and  endea- 
voured to  fupport  the  cleAion  of  Mr.  Hanmer,   whom  the 
tmftees    had   put   in    pofleffion.     The   majority   of   the 
congregation  feemed  to  be  on  the  fide  of  Mends.     The 
tnifbees  cfpoufed  Hanmer,    and   meant  to  mamtain  him 
with  an  high  hand.     There  was  no  colour  for  the  elec- 
tion  of  Hanmer ;  and  that  of  \4ends  was  liable  to  ob<« 
jedioos.     This  conteft  had  raifed   great  animofity,  efpe« 
ciallj   in  thofe  who  were  for   Hanmer;    and    as    t!\ey 
thought  their   firength   lay  in  throwing  obftacles  in  the 
way  of  any  (more  efpecially  a  fpeedy)  redrefs,  as  Hinmer 
was  upholden  and  maintained  in  pofleflion  by  the  troflees  ; 
their  counfel  with  great  earncftnefs  argued  againfl;  mak- 
ing  the  rule   abfolute  for  a  mandamus,    and  contended 
that  it  oould  not  be  to  admit,  when  another  was  in  pof- 
feffion.     A  mandamus  to    admit  goes  no   further  (they 
Aid)  than  to  give  a  legal  pofleffion,  where  otherwife  the 
party  would  be  without  remedy.     A  mandamus  to  admit 
is  only  to  give  a  legal,  not  an  adual  pofleffion  ;  tho*  in 
a  mandamus  to  reAore,  the  court  will  go  further.     But 
here' another  perfon  (Mr.  Hanmer)  is  in  pofleffion;  and 
Mr.  Mends  never  has  been  (o.     Here  is  no  legal   right. 
And  this   court  cannot  take  notice  of  trufls,    fo   as  to 
give  relief,  upon  an  equitable  title  only ;  nor  is  this  gentle* 
man  the  ajiui  qui  truji :  but,   at  moft,  his  title  is  only 
equitable.— By    lord    Mansfield :    A   mandamus   is  a 
pverogative  writ^  to  the  aid  of  which  the  fubjedl  is  in- 
titled,  upon  a  proper  cafe  previoufly  fhewn  to  the  fatisfsc- 
tion  of  the   court.     It  was  introduced   to   prevent  diA- 
Qider  from  a  failure  of  juftic?  ;    and  ought  to  be  ufed 
upon  all   occafions,     where  the  law  has  eflabliibcd   no 
specific  remedy,  and  where  in  juflice  and  good  govern* 
ncot  there  ought  to  be  one.     Writs  of  mandamus  have 
been  granted  to   admit  ledurers,    clerks,    fextons,     and 
•feavengers :  to  reftore  an  alderman  to  precedency,  an  a^- 
ioroey  to  praQ:ife  in  an  inferior  court,  and  the  like.    Since 
Ac  ad  of  toleration,  it  ought  to  be  extended  to  protect 
ao  endowed  pallor  of  protcitant  difitnters  from   analogy 
and  the  reafon  of  the  thing.     The  right  itfelf  being  re- 
cent,    thete  can    be    no  dire£l   ancient   precedent :    but 
every  cafe  of  a  leSureri  preacher,  fcboolmafler,  curate, 
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chaplain,  is  in  prnnt.  The  dcedl  b  the  fooodation  or 
endowment  of  the  paftorihip.  The  form  of  the  ioftm- 
ment  is  necefl^rily  by  way  of  trud :  for  the  meeting^ 
houfcy  and  the  land  upon  which  it  fiandt,  could  not  be 
limited  to  Knty  and  his  fucceflbra.  Many  ledorcflitpt 
and  o:her  offices  are  endowed  by  tnift  deeds.  The  right 
to  the  funflion  is  the  fubftance,  and  draws  after  it  every 
thing  elfe  as  appunenant  there*o.  Tlie  power  of  the 
truftces  is  inrircly  in  the  nature  of  an  aatbortty  to  ad- 
mit. The  ufe  of  the  meeting  houfe  and  palpit  in  this 
lafe  folio wsy  by  neccflary  confequence,  the  right  10  the 
fundion  of  minifies  preacher,  or  (>afior;  as  much  as 
the  infignia  do  the  office  of  a  mayor,  or  the  cuftodj  of 

the  books  that  of  a  town-clerk. The  court  propotcd 

an  ifiiie  to  try,  whether  Mr.  Hanmer  was  or  was  not 
duly  cieded ;  as  the  cheapeft  and  beft  way  to  put  it  iir. 
The  defendants  refufed  to  have  it  fo  tried,  and  their 
counfel  argued  (Irenuoufly  againft  granting  a  mandamus. 
They  knew,  the  eledion  of  Hanmer  could  not  be  fop- 
ported  upon  a  trial.  The  eledion  of  Meads  fcemed 
liable  to  objfdion  as  irregular.  But  if  the  matter  was 
proper  for  a  mandamus,  they  were  aware  that  in  cafe 
neither  was  eledcd,  the  court  would  iiTue  a  maodamva  to 
'proceed  to  an  eledion;  in  which  cafe,  the  majority  of 
the  congregation  were  inclined  to  Mends.  The  truftces 
therefore  obflinately  periifted   in  oppofing  a  mandamus 

and  refuting  a  trial. Lord  Mansfield :    Every  reafon 

concurs  here  for  granting  a  mandamus.     We  have  ccn« 

fidered    the  matter    fully;    and    we  are  all    clearly  for 

granting  it.     Here  is  a  fundtcn,  with  emoluments  ;    and 

00  fpecific  legal  remedy.     The  right  depends  upon  elec* 

tion ;     which   interefls    all    the   voters.     The   queftion 

is  of  a  nature  to  inflame  men's  pal£ons.     I'he  refufal  to 

try  the  elcdion  in  a  feigned  ilTue,  or  proceed  to  a  new 

'  eledion,  proves  a  determined  purpofeof  violence.    Shotiid 

the  court  deny  this   remedy,   the  congregation  may  be 

-tempted  to  refift  force  with    force.     A  difpute,  *^  who 

(ball    preach   chiiftian   chanty,"     may   raife  implacable 

feuds  and  animofuies,  in  breach  of  the  public  peace,   to 

the  reproach  of  government,  and  the  fcandal  of  religion. 

To  deny  this  writ,  would  be  putting  protefiant  difleoiers 

'and  their  religious  wor(bip  out  of  the  protedion  of  the 

law.     This  cafe  is  Intitled  to  that  protedion;  and  cao«> 

not  have  it  in  any  other  mode,    than  by  granting  tfaia 

writ*    The  ikfen^iants  have  refufed  cither  to  go  to  a  new 
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cleflion,  or  to  try  it  in  a  feigned  iflue.  Wc  were  all  of 
opioioQ,  when  a  trial  was  propofed  to  them,  that  a  man*- 

idaaius  ought  to  iflue,  in  cafe  of  refufaj.- Afterwards, 

the  parties  by  agreement  came  to  a  new  eledion ;  and  a 
peremptory  mandamus  was  i/Tued  by  confent  of  both  par* 
ties«     Bkr,  Mamf.  1265. 

S«  13.  ScrupU  the  taking  of  any  oath]  And  by  the  22  Qe*^*'*- 
G*  2.  c.  46.  In  all  cafes  wherein  by  any  adtof  parliament 
aa  oath  is  or  (hall  be  allowed  or  required,  the  folemn  af* 
firmation  of  quakers  fhall  be  allowed  inOead  of  fuch  oath* 
although  no  particular  or  exprefs  provifiijn  be  made  for 
thai  purpofe  in  fuch  adi :  and  if  any  pcrfon  making  fuch 
afomation  (ball  be  conyidcd  of  having  wilfully,  falfely, 
and  corruptly  affirmed  or  declared  any  thing,  which  if  the 
Ciaie  ha  J  been  depofed  upon  oath  would  have  amour^ted 
to  wilful  and  corrupt  perjury;  he  (hall  fufFcr  as  in  cafes 
of  perjury.  Provided,  that  no  quaker  (hall  by  virtue  here- 
of be  qualified  or  permitted  to  give  evidence  in  any  cri- 
minal cafes«  or  to  ferve  on  juiies,  or  to  bear  any  office  of 
profit  in  the  government,    f.  \by  37. 

But  hefides  the  quakers,  there  is  another  (t&  not  un-  Monvlaoi. 
like  to  the  quakers  in  this  refpedt,  called  AUfavlam^  who 
fcrupling  to  take  an  oath  have  been  indulged  by  the  legi* 
dature  in  making  a  folemn  affirmation  inftead  thereof;  it 
being  enafidd  by  the  22  6*.  2.  c.  30.  (iotitled.  An  aS  for 
encouraging  the  people  known  by  the  name  of  Unitai  fra^ 
tntmy  or  unitid  bnthnn^  to  fettle  in  his  majeily's  coLnies 
in  ytmerica)  that  every  perfon  being  a  member  of  the  pro- 
teflant  epifcopal  church,  known  by  the  name  of  Vnitasfra^ 
trum^  or  the  umud  bnthren^  which  church  was  formerly  . 
fettled  in  Moravia  and  Bohemia^  and  are  now  in  Prujfut^ 
Poland^  ZiUjiay  Lftfutij^  Germany^  the  United  Prcvinus^ 
and  alio  in  his  m^jefty's  do.'ninions,  who  (hall  he  requited 
00  any  lawful  occafion  to  take  an  oath,  (hall,  initead  of 
the  ufual  form,  be  permined  to  make  his  folemn  affirm- 
ation, io  the(e  words,  ^*  /  *1.  IL  dj  diclan^  in  the  pre- 
•*  fenee  of  Almighty  God^  the  tui/Ne/t  of  tot  truth  oftihat  I 
"  A>"  Which  (hall  be  of  the  f-me  force  and  efFeft  in 
all  courts  of  jufiice  and  other  places  where  by  law  an  oam 
flull  be  required  within  the  kingdoms  of  Great  Ifiiioin  and 
Irdand^  and  within  his  mdjeiiy^s  dominions  in  America^ 
and  under  the  like  penuhics  as  for  perjury,  as  if  fuch  per- 
foo  bad  taken  an  oath  in  the  ufua)  form.  B-Jt  this  not 
to  qualify  fuch  perfon  to  give  evidence  in  a  criminal  caufe, 
pr  40  ferve  on  juries.-^And  by  the  fuid  a(?,  every  mrmbrr 
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of  the  faid  church  or  congregation,  who  fhal)  refide  in  ztijf 
of  his  majefty's  dooiinions  in  jftMeriiSi  and  (hall  bd'uinaion- 
cd  there  co  heir  arms,  (hall  be  difcharged  from  perfenal 
fcnrice,  on  paying  the  like  rate  or  afieffment  in  lieu  there- 
of, as  perfoos  unable  by  reafon  of  age,  fex  or  other  in* 
firmity.— *And  to  prevent  any  doubt,  whether  a  peribn- 
preteiiding  to  be  of  fuch  congregation,  is  adoally  a 
meinber  thereof ;  e?ery  perfon  who  (hall  claim  my  beiie* 
fit  of  this  ad,  (half  at  the  time  of  fach  claim  produce  a 
certificate  figned  by  fome  bi(hopof  the  faid  churcbt  oc 
by  the  paftor  of  fach  church  or  congregation  who  (hail 
be  neareft  to  the  place  where  fuch  cUim  is  made:  and 
fuch  perfon  proving  by  his  affirmation,  or  by  other  legal 
witoefs,  that  the  faid  certificate  was  duly  execruted,  aiid 
alfo  affirming  that  he  is  adually  a  member  of  the  (aid 
cKurch,  (hall  be  adjudged  and  deemed  accordingly.— -And 
thar  It  may  be  known  whether  fuch  bi(hop^  and  ppftora 
^  are  of  he  (aid  church  ;  the  advocate  of  the  faid  church  or 
congceitation  for  the  time  beinjg.  (hall  from  line  to  time 
lay  before  The  cmmiJffHers  for  iradt  and pUntat'ttns^  in  or- 
der that  the  fame  may  remain  in  their  office,  lifts  of  all 
the  bi(hop8  of  the  faid  church  appointed  by  thein  to  gtatit 
certificates,  with  their  hand  writing  and  ufual  (eal ;  and 
alio  the  names,  hand  writing,  and  feals  of  the  bifliops- 
appointed  by  the  faid  brethren  as  aforefaid.  and  the  names 
of  fuch  paftors  as  (hall  be  authorized  by  the  faid  advocate 
or  bi(hops  to  give  certificates  in  any  of  his  majefty's  colo« 
Dies  in  Amtrica. 

Deciaramn  of  fidility^  and  fubfcribe  a  prrfeffion  cf  their 
ibrijiian  bfii^f]  The  forms  of  which  are  inserted  under 
the  uile  fi)at^0. 

Sbaii  enjcy  ali  9thtr  the  benefits^  privileges^  and  advantages^ 
which  any  other  dtjjfnttn  /houid  or  ought  to  tnjoy]  And  the 
rules  of  their  difcipline  feem  to  be  allowed,  as  in  the  cafe 
of  marriages  above  mentioned,  fo  alfo  in  other  particulars  : 
As  in  the  cafe  of  K,  and  Francis  Hart^  M,  3  G.  3.  Oil 
an  indidment  for  a  libel.  The  profecutrix,  Mifs  Mary 
Jerom,  was  educated  among  the  quakers,  at  the  town  of 
Nottingham  :  her  parents,  who  lived  there,  being  of  that 
perfuafion.'  There  arc  feveral  feparate  congregations  of 
quakers  in  and  about  this  lown ;  and  once  a  month  a  ge- 
neral afTcmbly  is  held  of  them  all.  At  thefe  monthly 
meetings,  they  take  into  confideration  the  condue^  of  (uch 
,of  their  members,  as  have  not  aOed  conformably  to  their 
rul^s  \  and  proceed  accbrding  to  the  direction  of  our  &i* 
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viour  in  the  |8th  chapter  of  St.  Matthew,  v.  r5th,  i6th, 
and  i7th%  which  chey  call  their  difciphne.  If  gentle 
admonitions  in  private  have  no  efFed,  complaint  is  made 
to  Che  monthly  meeting ;  from  whence  a  deputation  is 
formally  feiit,  to  vific,  and  to  endeavour  to  reclaim  the 
party  offending.  And  if  thefe  fteps  prove  ineffectuai^ 
chey  proceed  at  lad  to  a  final  fentence  of  expuMioni  which 
if  ufually  by  fome  inftrument  or  paper  in  writing  drawn 
«p  for  that  purpofe,  and  openly  read  at  one  of  the  meet« 
ings  for  public  worfliipi.  The  perfon  employed  in  this 
iervice  is  called  the  clerk  of  the  meetine ;  and  the  wri«« 
cing  by  which  the  fociety  exclude  and  dibwn  as  their 
member  the  delinquent,  generally  fets  forth  the  caufe  of 
cbeir  proceeding,  and  the  fruitlefs  care  and  endeavours  of 
Che  fociety  to  reclaim.  This  has  been  their  general  prac- 
Ci^  iiace  the  toleration  a& ;  and  at  Nottingham,  as  well 
as  in  many  other  places,  they  continue  on  this  plan  to 
this  time.  The  profecutrix  having  aded  in  difobedience 
to  cheir  rules,  by  frequenting  places  of  public  diverfions, 
going  into  mourning  for  the  death  of  a  relation,  and  do«t 
sog  other  things  which  they  efteem  unlawful :  the  method 
(yf  admonition,  and  vifitation  by  deputies,  was  taken  by 
she  (bciety ;  and  feveral  conferences  were  had ;  but  they 
proving  ineffeSual,  and  (he  abfenting  herfelf  from  their 
meetings,  and  declaring  that  (he  did  not  look  upon  her- 
felf as  one  of  their  body,  the  fociety^  at  kift  (after  feveral 
firuitlefs  attempts  to  reclaim  her  for  a  year  and  a  half)  pro- 
ceeded in  their  nfual  way  to  the  fentence  of  expulfion  in 
the  following  w^rds,  which  were  reduced  into  writing, 
approved  of  by  the  monthly  meeting,  and  afterwards  read 
by  the  defendant  Francis  Hart,  as  clerk  of  the  meeting, 
at  the  clofe  of  their  meeting  for  worfhip  at  Nottingham^ 
on  Sundaf  Sept.  6,  1761. 

<*  Whereas  Mary  Jcrom,  of  this  town,  was  born  of 
^'  parents  profeffing  the  fame  religious  principles  with  us, 
^'  and  by  chem  educated  in  our  fociety ;  but  not  duly  re« 


•  If  tbj  hfthtr  Jkall  trefpafi  again fi  thee^  g9  and  tell  him  bis 
faak  igMJuem  ibee  amdbim  alone  :  if  bt  Jball  bear  tbte^  tbou  baft 
gaerndtby  hratber, 

Bui  if  bt  tuill  not  bear  fbee,  tben  take  luitb  tbee  ont  or  fwB 
m§n ;  ibeit  in  tbe  moutb  of  tnuo  or  tbroe  fwitneffes  e*uery  nvord 
m^  hi  jftablijbid. 

And  ifbiJbaU  mgleQ  to  bear  tbim^  till  it  unto  tbe  cbunb:  but 
if  kt  mgk&  to  boar  tbt  eburcb,  lot  bim  bt  uuto  ibte  as  em  btatbem 
publicmMm 
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*^  garding  the  truth  we  profefs,  (he  imbibed  erroneous 
**  notions  contrary  to  (cripture  dodrinc,  and  in  divers 
^*  parts  of  her  condud  aded  very  inconfifiently  with  a 
^*  life  of  felf-denial,  and  of  Ute  years  naoftly  negleAed 
'*  meeting  for  divine  worfbip,  and  when  vlficed  by  friends 
^<  appointed  by  our  monthly  meeting  in  lo>c  to  her  foul^ 
**  and  in  order  to  reclaim  her  from  error,  and  bring  her  to 
**  the  acknowledgment  of  truth  both  in  judgment  and 
*^  praQice,  but  rejefting  our  labour  of  love,  ihe  declared 
**  that  (be  did  not  look  upon  herfelf  as  a  member  of  our 
**  fociety :  we  therefore  hereby  declare  her  not  in  unity 
y  with  nor  a  member  of  our  religious  fociety,  until  by 
*<  unfeigned  repentance  (he  duly  acknowledge  fcripturc 
'<  dodrine,  and  behave  agreeable  to  our  holy  profeffion  ; 
•*  which  that  (he  may,  we  fincerely  drfire.  Signed  in  and 
**  by  order  of  our  monthly  meeting,  held  at  Nottingham, 
•«  the  fifth  of  the  eighth  month,  1761.  By  PVancis  Hart, 
«  clerk." 

The  profeciitcix  being  acquainted  with  this  proceedings 
fent  her  maid  fervant  to  the  defendant  for  a  copy  of  this 
fentence;  who. accordingly  tranfcribed  it,  and  inclofed  it 
in  a  cover  direded  to  Miry  Jerom ;  who  being  thus  pof- 
fefled  of  it,  annexed  it  to  an  affiJaviT,  and  applied  to  the 
court  of  king's  bench  fcr  an  information  for  a  libel.  But 
the  court  rrjefled  the  motion,  and  refufed  to  grant  a  rule 
to  (hew  caufe.  She  afterwards,  on'the  lach  of  March  1762, 
preferred  a  bill  of  indiflment  againfi  the  defendant  for  a 
libel,  before  thp  grand  jury  at  the  aflizes  held  for  the  town 
of  Nottingham.  Which  bill  being  found  by  them  was 
afterwards  removed  by  certiorari  into  the  king's  bench. 
And  the  defendant  having  pleaded  not  guilty,  it  was  tried 
before  Mr.  Juflice  Clive,  at  the  fummer  aflizes  held^for  the 
town  of  Nottingham,  July  30th  1762.  The  evidence  on 
the  part  of  the  profecution,  was,  the  profccutrix,  ind  her 
(ervant  maid  who  went  for  the  paper ;  and  the  evidence  of 
the  publication  of  it  as  a  libel  was,  the  dire^ion  of  it  to 
the  profecutrix,  and  the  defendant's  acknowledgment  to 
the  maid  that  he  read  it  at  the  meeting.  The  defendant's 
counfel  cal-ed  no  witnefTcs;  being  of  opinion,  that  the 
quakers,  who  were  the  only  perfons  that  could  give  an 
account  of  their  method  of  proceeding,  were  difabled  by  the 
flatute  of  7  &  8  W.  c.  34.  from  being  witne(re8  on  a 
criminal  profecution;  and  being  reftraintd  from  arguing 
that  the  paper  in  queftion  was  no  libel,  by  the  judge,  who 
faid  that  fuch  a  queftion  was  more  proper  to  be  determined 
by  the  court  above^  could  only  infift,  that  the  evidence 

on 
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00  the  ptrt  of  the  profecution  was  not  fufficient  to  maintain 

cbe  indidmcnt.'    The'judge  left  the  cafe,  with  its  circum* 

itances,  to  the  jury ;  but  rather  recommended  it  to  them  ^ 

to  acquit  the  defendant.     The  jury,  after  withdrawing 

about  three  hours,  found  the  defendant  guilty.     In  the 

Michaelmas  term  following,  Mr.  Cuft  moved  the  court  of 

king's  bench  for  a  new  triat ;  and  after  ftating  the  above« 

menciooed  fads»  and  obferving  upon  the  circumftances  of 

hardship  which  would  attend  the  cafe  on  a  motion  in  ar« 

reft  of  judgment,  where  no  fa£ls  could  be  relied  on  but 

what  appeared  on  the  record^  and  after  a  vcrdi£l  it  might 

be  prefum^  that  a  malicious  intention  to  defame  the  pro* 

fccutrix  (which  was  charged  in  the  indictment)  was  prov« 

cd,  infifted  that  the  leaving  fuch  a  cafe  as  this  to  a  jury, 

would  be  enabling  a  jury  to  fet  up  a  judgment  in  oppofi- 

tiofv  to  the  legiflature,  arid   overturn   the  toleration  a£t, 

and  that  therefore  the  verdid  ought  to  be  fet  afide  as  a 

verdiA  againft  law.     The  court  was  clearly  of  opinion^ 

chat  the  jury  (hould  have  been  diredled  to  acquit  the  de- 

feodant;   and,  as  notice  of  the  motion  was  given,  and 

counfel  appeared  for  the  profecution,  who  did  not  con- 

tradid  the  abovementioned  fa6ts,  the  court  faid  they  would 

not  do  fo  much  credit  to  fuch  a  profecution  as  to  grant  a 

rule  to  Ihew  caufe;  and  they  ordered  the  ver6iQ  to  be  fee 

afide,  and  a  new  trial  to  be  had,  on  the  firft  motion. 

S.  16.  Except  fttcb  per/ons  come  to  fame  congregation]  But, 
by  Holt  chief  juftice:  If  a  man  be  a  profefTed  churchman, 
and  his  confcience  will  permit  him  fometimes  to  go  to 
meetings  inftead  of  comin?  to  church,  the  a£t  of  toleration 
ihall  not  excufe  him ;  for  it  was  not  made  for  fuch  fort  of 
people.    Git/.  521.     6  Mod.  190. 

And  by  the  5  (r.  2.  r.  4.  If  any  mayor,  bailiff,  or  other 
magiflrate,  (hall  knowingly  or  wilfully  refort  to,  or  be  pre- 
fent  at,  any  public  meeting  for  religious  worfliip,  other 
than  of  the  church  of  England,  in  the  gown  or  other  pc- 
cvliar  habit,  or  attended  with  the  enfign  or  enfigns  belong- 
ing to  his  office;  he  (hall,  upon  conviflion,  by  due 
courfe  of  law,  be  difabled  to  hold  fuch  office,  and  be  in- 
capable CO  bear  any  publick  office  or  employment  what- 
foever  (/). 

(#)  Sit*  Humphrey  Edwio,  a  lord  mayor  of  London,  bad 
tke  ifliprodeoce,  foon  afier  the  toleration  aA,  to  go  to  a  pref- 
bytrrian  meeting -houfe  in  his  formalities;  which  is  alluded 
to  by  Dean  Swifi  iq  his  *'  Tale  of  a  Tub,"  under  the  allegory 
af  Jack  getting  on  agreat  horfe  and  eating  caftard.  4  BiCom.^i. 

S.  18. 
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S.  18.  Dijquut  or  diflurb^  (/).  And  by  the  i  G./l.  %. 
€,  5.  If  any  perfons  unlawfully,  riotouflyi  and  tumultuouflj 
aiTcinble  together^  to  the  Jifturbancc  of  the  publick  peace^ 
ihall  unlawfully  and  with  forte  demoliih  or  pull  dowot  or 
Begin  to  demoliflior  pull  down  any  church  or  cbaptU  or  anf 
building  for  religious  woifhip  certified  and  regiftred  accord* 
ing  to  the  i  iP.  €.  18.  the  fame  0ull  be  adjudged  fdooy 
without  benefit  of  clergy.  /  4.  And  the  hundred  fitall 
9nfwer  damages,  as  in  <;aCBS  of  robbery,    f.  6. 

S.  19.  Placi  tf  fucb  mating  /kail  hi  arufiid]  M.  8  IF. 
Cneu  and  others  againft  P§pim  Green  and  fifteen  others 
bring  an  ad^ion  upon  tjie  caie,  in. the  court  ofcomoion 
pleas,  againft  the  defendant,  for  having  made  a  falfe  return 
to  a  mandamus  ta  him  direded.  The  plaintiffs,  in  their 
declaration  (hew  the  ad  of  the  i  W.  c.  i8.  which  ex« 
empts  proteftant  diflentcrs  from  the  penalties  of  divert  for^ 
Dier  ads,  if  ihey  take  the  oaths  and  fubrcribe  the  declani- 
tion  there  mentioned ;  that  by  the  fame  it  is  ena^ed,  that 
j)o  meeting  by  proteftant  diflentcrs  for  religious  worihip 
flull  be  allowed,  until, the  place  for  the  meeting  be  certi-* 
fied  unto  the  biftiop  of  the  diocefe,  or.the  archdcKon* 
•r  to  the  q^uarter  ieffions,  and  regiftrcd  or  recorded,  tbeio 
lefpedively ;  and  the  pjaintiflfs  (hew,  thait  they  were  pror 
tefiant  diiTcnters,  and  had  taken  the  oaths  and  (ubfepbed 
the  declaration  according  to  the  ad  }  and  that  in  the  pa-* 
rifh  of  Hindley  at  a  town  called  D«  within  the  diocefe  of 
Chefter,  the  plaintiffs  had  appointed  a  place  called  Tbs 
cbapil  for  their  religious  worftiip,  and  that  they  had  au- 
thority fo  to  do :  that  Green,  pne  of  the  plaintifB,  made  a 
certificate  of  their  appointment  of  this  place  to  the  bifliop 
of  Chefter,  and  delivered  it  to  Pope  the  defendant,  being 
regifter  to  the  biftiop,  to  r^ifter  it  as  he  ought ;  that 
the  defendant  Pope  refisfed  to  regifter  itj  upon  which  the 
plaintiffs  were  driven  to  fue  a  mandamus  out  of  the  king*s 
bench,  direded  to  the  defiendant,  commanding  him  to 
regifter  the  certificates  but  that  the  defendant  iiotwithftand* 
ing  did  not  regifter  ir,  but  made  return  to  the  mandamus, 
that  Hindley  was  an  ancient  populous  village,  diftant  one 
I*  '     ■  ■       .1  ■  ■    ■  ■  .      ■  ■  .  ■  ■ 

(/)  The  i8tb  fe6lioD  of  this  a£l  iDfliAs  a. penalty  of  20I. 
opoo  coovi^ioQ  ai  tbefijfions^  boc  thefe  words  do  not  onft  the 
court  of  king's  bench  or  i(sjuf]fdi£lon«  Id  R^xv,  Huhiwui 
^tbtrs,  an  rndtdment  on  this  ad  fband  at  the  quarter  feffioai 
was  removed  iaio  the  kiog'f^beachj  and  each  of  feveral  de- 
fendants were  adjudged  to  pay  the  penalty  of  20 1.     5  ST. 
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mile  from  the  parifh  church,  and  for  thefe  forty  years  lad 
paft  this  place  called  The  ehapel  hzd  been  and  yet  is  a  chapel 
of  cafe,  and  endowed  with  50]  a  year,  and  had  a  mlnifter 
appoiiYted  to  officiate,  and  that  there  were  feveral  places 
within  the  parifh  already  appointed  for  difTenTcrs  for  reli« 
gious  worfliipi  all  whjch  return  the  pkintifi^  aver  to  be 
fal(e ;  and  for  this  falfe  return  they  bring  this  a£lion.  The 
defendant  pleads,  that  the  return  to  the  mandamus  was 
true,  and  avers  every  particular  of  the  return.  The  plain- 
tiffs demur.  And  it  was  refolved  by  the  court,  that  this 
plea  was  bad,  becaufe  it  amounts  but  to  the  general  ifluey 
ic  being  all  matter  of  fa£t,  and  havint;!:  no  intermixture  of 
law.  Then  it  was  urged  for  the  defendant,  that  judg- 
ment ought  to  be  given  for  him,  1.  Becaufe  it  is  faid  in  the 
declaration,  that  the  plaintiffs  appointed  the  place,  but  the 
aA  gives  do  dire£iion,  who  fliall  have  authority  to  ap- 
point the  place,  and  therefore  it  ought  rather  to  be  done 
by  the  preacher,  or  otherwife  with  theconfent  of  the  whole 
neeting.  2.  They  have  no  authority  to  appoint  a  chapetj 
bat  this  place  in  the  declaration  they  call  a  chapel.  But 
to  this  the  court  anfwered,  that  a  field  or  tavern  may  be 
called  a  chapel.  3.  They  (hould  havefhewn,  by  whom  this' 
apDomtment  wsrs  made,  as  by  the  diflenters  inhabitant^ 
within  fuch  a  dlRriA ;  but  it  is  fo  general  here,  that  it 
may  be  by  all  the  difTenters  in  England.  Then  if  it  is 
no  good  app^'iniment,  the  who) .  will  fail ;  for  then  there 
will  be  no  certificatf  ;  if  no  certificate,  no  regiftring  j  if  no 
caufe  ta  regift'.*r,  the  refuial  was  no  ground  for  a  man- 
damus \  if  n'l  mnndamas,  then  there  couM  be  no  falfe  return. 
4.  It  is  faid  that  the  cerriii>^?te  was  made  by  Green  alone; 
but  the  afi  gives  no  ^iith'  rity  to  any  one  in  particular  to 
make  it.  But  by  Trcb;  chief  juftice,  the  a£l  being  gene- 
ral, any  6f  them  may  well  certify.  5.  The  mandamus 
io  this  cafe  was  not  grantable,  for  there  was  here  no  dif- 
turbance  of  a  freehold,  or  office  of  truft,  but  a  thing  merelv 
ecclefiaftical :  and  if  a  man  hath  a  feat  in  a  church,  and  is 
hindred  of  the  enjoyment,  no  mandamus  lies  ;  and  as  to 
the  plaintiffs,  this  was  in  nature  of  a  church.  But  to  all 
thefe  objedions  the  court  c;ave  one  general  anfwer,  that 
this  adion  was  brought  for  the  falfe  return  to  the  manda- 
mus, and  therefore  all  the  red  is  but  inducement:  and  there- 
fore whether  a  mandamus  will  lie  or  not,  is  not  now  be- 
fare  the  court,  but  it  muft  be  taken  for  granted,  that  a  man- 
damus was  iflued,  and  the  defendant  made  a  falfe  return. 
The  principal  point  therefore  of  the  cafe  was,  whether  the 
ntilFs  can  join  in  this  adionj  or  not  ?  And  this  was  fe- 
veral 
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vcral  times  argued  at  the  bar.  And  tbe  defendants  coun- 
fel  argued  that  they  could  not ;  becaufe  that  where  pcffons' 
are  jointly  intitled  to  the  afiion,  they  may  all  join  in  it, 
iince  the  damages  which  were  the  foundation  of  it  were 
joint9  but  where  perfons  are  fcverally  damnified,  as  in  tref- 
pafs  or  the  like,  there  they  cannot  join*     Bat  it  was  ad* 
judged  by  the  whole  court  upon  great  deliberation,  that  the 
plaintiflFs  might  well  join,  for  the  damages  in  this  cafe  were 
ioint ;  for  they  all  jointly  fue  a  mandamus,  they  all  jointly 
profecutcd,  the  charges  were  all  joint,  and  thefe  are  the  da* 
mages  the  plaintiffs  fue  to  recover ;  and  by  Tieby  chief 
juftice,  if  the  attorney  fues  the  plaintiffs  for  the  charges  of 
the  fuit  of  the  mandamus,  he  mud  fue  them  jointly,  and* 
the  furvivors  are  liable :  and  tho'  it  was  objeAed,  that  the. 
plaintiffs  had  no  need  to  join  in  the  fuit  of  the  mandamus  i 
yet  the  court  anfwcred,  fince  they  might  have  done  if, 
the  charges  will  furvive.     And  they  relied  principally  upon 
a  cafe  adjudged  in  this  court,  Af,  4  iK  where  the  two. 
churchwardens  of  Chelfea  church,  being  eleded  by  the 
parifh  by  cuftom,  went  to  Dr.  Brampfton  the  official,  to  be 
fworn;  Dr.  Brampfton  refufed  to  adminifter  the  oath  to 
them  i  upon  which  they  fued  a  mandamus  dire&ed  to  Di^ 
Brampfton,  to  command  him  to  adminifter  the  oaths  i  upon 
which  be  returned,  that  the  cuftom  was,  that  the  mifiifter 
fiiould  name  one  churchwarden  and  that  the  pariflx  (boulJ 
chufe  the  other;  that  becaufe  the  pariQi  had  eleded  two, 
he  did  not  know  which  of  them  he  ought  to  admit ;  they 
brought  an  adion  upon  the  cafe  jointly  againft  Dr.  Bramp- 
fton for  this  falfe  return ;  and  exception  was  taken,  that 
the  damages  were  feveral,  and  the  profits  of  the  offices  feve- 
r|l  I  but  to  this  it  was  anfwered,  that  the  action  was  not 
brought  to  recover  damages  for  the  profits  of  the  ofiice,  for 
tbe  office  had  no  profits ;  but  it  was  brought  t«  recover 
the  damage-  and  charges  expended  in  the  fuit  of  the  man^ 
damus ;  and  for  this  reafon  it  was  adjudged,  that  they  might 
well  join:  which  does  not  differ  horn  the  principal  cafe. 
But  to  make  a  diftindion  between  thefe  two  cafes,  it  was 
objeAed,  that  the  churchwardens  might  welljuin;  becaufe 
they  are  a  corporation  in  judgment  of  law,  and  may  fue  for 
goods  of  the  parifh  which  are  caken  out  of  their  pofTcifion, 
or  may  have  trefpafb  or  appeal  of  robbery  for  the  good:i  of 
the  parifh ;  which  diftinguifhes  them  from  this  cafe,  which 
was  of  common  perfons.     But  to  this  the  court  anfwered, 
that  churchwardens   are  not  a  corporation,  till  they  are 
admitted ;  but  this  mandamus  was  fued,  to  procure  idmit- 
tanccj  and  ccnfequently  then   they  wtre  not  a  corpora- 
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tion.  And  by  the  court,  this  aSion  is  not  brought,  only 
CO  recover  damages,  but  alfo  to  have  a  peremptory  man- 
damus, in  which  all  ought  to  join.  For  one  of  them 
cannot  have  a  peremptory  mandamus,  where  iixteen  joined 
ID  the  principal  mandamus ;  for  the  peremptory  manda- 
mus mud  purfue  the  principal.  And  for  thefe  reafons  all 
the  court  were  of  opinion,  that  the  p!ainti(Fs  might  well 
join.  And  therefore  judgnr.enc  was  given  for  the  plaintiffs. 
Afteri^ards  the  plaintifFs  moved  the  court  of  king's  bench 
for  a  peremptory  mandamus.  But  the  court  of  king's 
bench  denied  to  grant  it  ^  becaufe  the  peremptory  manda- 
mus fays,  that  the  return  is  falfe  as  it  appeartth  unto  us  by 
tbi  record^i  wh'ch  cannot  be  faid  here  ;  for  the  king's  bench 
cannot  take  judicial  notice  of  the  record  of  the  common 
pleas,  ttnlefs  it  come  before  them  by  courfe  of  law ;  and 
therefore  the  action  for  the  faife  return  (hould  have  been 
brought  in  the  king's  bench,  where  the  falfe  return  is  if  the 
party  dcligned  to  have  a  peremptory  mandamus.  L. 
Raym.  115. 

M.  7  o.  3.  K.  and  the  jufiiccs  of  Derbyjhire.  On 
ibewtDg  caufe'againft  a  mandamus,  to  regifter  a  certain 
tenement,  which  was  certified  to  the  feifions,  as  a  place  fee 
apart  for  the  meeting  of  proteflant  diflenters;  it  was 
urged*  that  the  parties  certifying  have  not  (hewn,  under 
what  denomination  of  proteflant  diflenters  they  fall ;  fo  as 
to  intitle  themfelves  to  the  indulgence  (hewn  by  the  aA; 
which  only  meant  to  give  eafe  to  tender  confciences,  when 
profeffii^  fuch  principles,  as  neither  endanger  the  civil 
government,  nor  undermine  the  fundamental  dodlrines  of 
thechriflian  religion,  Thefe  people  may  be  Arjans,  or 
Socinians»  or  fuppofe  them  only  MethodiOs  [which  was  in- 
deed the  fa£lj,  as  thefe  do  not  diiFent  from  the  church 
of  England,  but  only  pretend  to  obferve  her  dodrine  or 
difcipline  with  greater  purity  than  their  neighbours,  it  may 
be  a  queflion  how  far  they  are  the  objcds  of  the  toleration 
z&t  ^nd  privileged  to  meet  in  conventiclesx  It  was  fur- 
ther objected,  that  the  perfons  certifying  do  not  appear  to 
have  complied  with  the  terms  of  the  a6i,  by  taking  the  oaths 

and    making    ihe    declaration. But    the    court   was  of 

opinion,  that,  in  regiftiing  and  recording  a  certificate,  the 
juftices  were  merely  minifierlal :  and  that,  after  a  meeting- 
lioufc  has  been  duly  regiftred,  ftill,  if  the  perfons  reforting 
to  it  do  not  bring  themfelves  within  the  a£^,  fuch  regiflring 
will  not  protedi  them  from  the  penalties  of  the  law. 
Aod  the  rule  for  a  mandamus  was  made  abfoiutc.  Blad. 
Rif.  6o6. 

Br 
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By  the  xo  Jn.  c.  7.  19  C  2.  c  38.  and  ax  G.  2.  e* 
34*  for  regulating  epifcopal  meeting  houfes  in  ScBilawd;  no 
letters  of  orders  of  any  pador  or  minifter  of  any  epif« 
cppal  meeting  or  congregation  in  Scotlandy  ihali  be  decmedt 
fufficicnt,  but  fuch  as  have  been  given  by  fome  billiop  of 
the  church  of  England  or  Ireland  \  and  fuch  paftor,  as  of- 
ten as  he  (ball  officiate  in  any  fuch  epifcopal  meeting 
boufeor  congregation*  (hall  at  feme  time  during  the  di- 
vine fervice  pray  Tor  the  king  by  name,  and  for  the  royal 
family,  in  the  fame  form  of  wordsrasthey  (hall  be  direded 
ky  lawful  authority  to  be  prayed  for,  in  the  prayers  fol* 
the  royal  family,  contained  in  the  liturgy  of  the  church 
of  England. 

Finally  :  Bj  way  of  illuftration  of  the  general  fpirit 
of  the  toleration  laws,  it  may  be  proper  to  fubjoin  fome 
account  of  the  much  agitated  queftion,  concerning  the 
fining  of  diRenters  for  not  ferving  corporation  offices.  B7 
the  aforcfaid  ftatute  of  the  13  C.  %.ft.  i.e.  t.  nt pirjin 
/ball  bi  appointed  to  tbe  office  of  mayor ^  alderman^  recorder^ 
iailiff^  town  eUrk^  common  council  man^  or  dbef  office  of 
magiftracy  or  place  of  trmfly  ccncerning  tbe  gouemment  «^ 
tfsry  corporation^  tbatflyall  Hoi  bave^  within  a  year  next  beftira^ 
taken  the  Jacrament  according  to  tbe  rites  of  tbe  church  of 
England  I  and  in  default  thereof^  every  fucb  appointment  Jbatt 
he  void. 

Upon  which  aA,  in  the  aforefaid  cafe  of  Larwood^  it 
was  (aid  by  the  court,  that  ever  fince  tbe  making  fiereof, 
when  a  freeman  who  was  a  diflenter  was  chofcn  alderman 
'  of  a  corporation,  he  never  infifted  upon  the  a6t  as  an  excufe^ 
but  fubmitted  to  a  fine.  And  it  was  alfo  declared  in  the 
fame  cafe  (which  was,  wheiher  a  difTenter  being  chofen 
fherrflFof  Norwich,  and  not  having  received  the  facrament 
as  the  ad  diredb,  the  eledlion  was  void,  in  favour  of  the 
elefied  who  declined  the  office;)  that  the  corporation  ad 
never  defigned  to  exempt  diflenters  from  bearing  offices  in 
the  government,  but  to  efiablifh  a  fucceffion  of  perfons  who 
were  well  aifedlcd  to  it ;  for  otherwife  it  would  be  an  en- 
couragement to  fome  men  to  perfift  in  their  non-contorm* 
ity,  on  purpofe  to  avoid  offices  of  burden  and  charge,  in- 
ftead  of  bringing  them  to  conform,  which  was  chiefly  in- 
tended by  that  Aatute.  And  therefore  they  declared,  that 
be  muft  fubmit  to  a  fine,  as  others  had  done.  But  becaufe 
one  of  the  judges  (and,  as  was  faid  at  the  bar,  the  lord 
keeper  aSfo)  was  cf  a  contrary  opinion,  namely,  that  the  de- 
fendant was  fufficiently  punifiied  by  the  corporation  ad,  In 
being  difabled  to  hold  any  office  or  employment  of  profit, 

and 
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and  now  to  punifli  him  bj  an  information  would  be  t 
doable  punifliaient  for  one  ofFencf^  which  the  law  will  not 
allow  ;  therefore  there  being  a  capias  againft  the  defendant 
frpJifUf  and  he  now  appearing  in  court,  he  was  fined  fifC 
marks  and  no  more.  .  Gilf.  506.     4  Mad.  st6q. 

But  four  years  before.  A/.  2  fK  this  was  adjudged  as  a 
good  ptea,  in  the  cafe  of  Gyitford  Town  againft  Clarke^ 
vis.  that  he  being  a  diflenter,  and  unqualified  by  this  ad, 
the  eledion  was  void;  and  that  the  by-law  for  forfeit* 
ing  lol  upon  refufal  after  elcdion  did  not  take  place,  be- 
caufethe  perfon  being  abfolutely  incapacitated  by  the  fta- 
tute^  there  was  really  no  ele^^ion  \  and  fo  he  could  not 
reftife  after  eledion.     Gibf.  506.     2  Vewr.  247. 

Tl  16  G.  2.  K*  and  Grofuenor.  He  was  one  of  the 
diflfentera  who  was  cbofen  (herifFof  London  and  Middle* 
fex,  iind  refufed  to  take  upon  him  the  office;  for  which 
an  information  was  moved  for  againft  him,  as  it  is  an  office 
in  which  the  publick  are  interefted,  and  therefore  not  to  be 
compenfated  by  a  pecuniary  fatisfa^Sion  to  the  city.  But 
upon  (hewing  caufe,  the  court  difchargcd  the  rule;  it  ap- 
pearing that  there  were  ads  of  common  council  that  had 
provided  penalties  upon  refufers,  which  is  the  proper  reme« 
Jdy;  efpecially  where  it  is  doubtful  whether  the  refufa! 
IS  a  crime  or  not,  which  hath  never  yet  been  fettled.  In 
this  cafe  the  fads  are  agreed,  and  the  only  doubt  is  in 
point  of  law,  and  therefore  more  proper  for  a  civil  fuit:  and 
fo  was  the  opinion  of  the  court,  in  the  cafe  of  ShackUton  of 
York  in  lord  Hardwick's  time.  However,  they  declared, 
that  if  after  the  point  was  determined  againft  the  difienters, 
others  fhould  refufe ;  it  might  be  a  foundation  to  move  for 
an  information.     £/r.  1193. 

Laftly,  in  the  cafe  of  Alltn  Evans^  efquire,  and  the 
Aamherlain  tf  Lmdon^  ]\Aj  5th,  1762,  this  matter  came 
thoroughly  to  be  confidered.  In  the  year  1748,  the  cor* 
,  poration  of  London  made  a  by-law,  impodng  a  fine  of 
600 1  upon  every  perfon,  who  being  elcdied  (hould  refufe 
to  fcrve  the  office  of  (herifF.  (Which  fines  they  appropria* 
ted  to  defray  the  expence  of  building  the  manfion-houfe. } 
An  adion  was  brought  in  the  (herifPs  court,  upon  this  by- 
law, for  the  penalty  of  600 1,  againft  the  defendant  Alhn 
Evans,  for  rdfufing  to  ferve  the  faid  office.  I'he  defend* 
ant  pleaded  thisftatute,  that  no  perfon  fhall  be  chofen  into 
fnch  office-who  fhall  not,  within  one  year  rtext  before,  have 
taken  chefacrament  according  to  the  rites  of  the  church  6f 
Engtaod ;  and  in  default  thereof,  every  fuch  choice  is  de- 
clared to  he  void.    The  defendant  further  pleads  the  fta«* 

lute 
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tute  of  I  ly*  c.  i8.  for  exempting  proteftaot  dUTenters  from 
peoalties  conuioed  in  former  afis.  Then  the  plea  avers, 
that  the  (herifi  of  London  are  officers  who  before  the  13 
C.  a.  were  perfons  bearing  fuch  office ;  that  the  defendant 
was  and  flill  is  a  proteftant  diflenter  from  the  church  of 
England^  a  perfon  of  a  fcrupulous  confcience  in  the  ex- 
crcife  of  religion,  and  during  all  that  time  has  and  ftill  does 
frequent  the  congregation  of  religious  worlhip  amongft 
proteftant  diflenters.  The  defendant  then  dates,  tlut  he 
took  the  oaths,  and  fubfcribed  the  declaration,  according  to 
the  wBi  of  toleration,  in  the  year  1751,  at  the  feffions  held 
for  the  county  of  Middlefex ;  and  that  his  taking  the  oaths 
was  duly  regiftred  in  the  court  of  feffions ;  that  he  had  not 
within  one  year  before  the  fuppofed  election  taken  the  facra- 
nent  of  the  Lord's  fupper  according  to  the  rites  of  the 
church  of  England,  nor  has  he  at  any  time  fince  done  it^ 
jaor  can  he  in  confcience  take  the  fame,  nor  was  he  boond 
to  take  the  fame  fmce  May  1751 :  that  of  thefe  premiflctf 
the  lord  mayor,  aldermen,  and  citizens  had  notice ;  and  that 
by  reafon  thereof,  and- of  the  zd  of  parliament  mafle  for 
governing  corporations^  the  mayor,  aldermen,  and  citizens 
affi^mbled  in  July  17459  and  the  livery  were  prohibited  from 
'  defling,  and  bad  no  power  to  eled  him  (beriff :  that  he 
was  difabled  from,  and  incapable  of  being  ele&ed ;  and  that 
the  fuppofed  election  of  him  was  void. — To  this  plea,  the 
plaintiff  replied,  that  by  the  ftatute  of  the  5  G.  c.  6.  /  3. 
it  is  enaded,  that  no  perfqp  chofen  into  fuch  office  (ball  be 
jemoved  or  otherwifc  profecuted,  for  omiffion  of  taking  the 
facrament,  nor  (hall  any  incapacity  or  difability  be  incurred 
by  reafon  of  the  fame  (unlefs  he  be  removed,  or  profecution 
commenced  within Tix  months).-  ■  To  this  replication^ 
the  defendant  demurred  ;  and  the  plaintiff  joined  in  demur- 
ren  And  judgment  was  given  for  the  plaintiff,  m  the 
iheriff's  court. 

The  defendant  fued  a  writ  of  error,  before  the  mayor 
'  and  iheriffs  in  the  court  of  the  Huftings :  and  the  judgnfient 

was  there  affirmed. 

A  writ  of  error  of  this  judgment  given  in  the  Huttings 
was  brought  before  the  commiffionera  of  St.  Martin's  le 
Grand.  The  judges  named  in  the  commiffion  were  the 
chief  baron  Parker,  Fofter,  Bathurft,  and  Wilmot.  I'he 
plaintiff  in  the  original  a£^ion  pleaded,  In  nullo  eft  erratum. 
The  caufe  was  argued  three  feveral  times  by  the  moft  emi- 
nent counfel  in  the  profeffion.  The  counfel  for  the  de- 
fendant objeded  to  the  declaration,  becaufe  the  plaintiff 
had  not  flated  therein>  that  the  city  of  I^ondon  bad  any 
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Hght  ieUher  by  charter  or  prefcription  to  eJcfl  the  defend- 
ant (herifF:  and  the  by-law  being  made  to  regulnte  this 
/rancbife*  it  ought  to  appear  on  the  face  of  the  decora- 
tion^ that  they  are  intitled  to  the   franchife  ;  which  can 
only  be  by  charter   or  prefcription.     But  the  judges,  be- 
ing unanimous  in  their  opinion  upon  the  real   merits  of 
this  caufe,  declined  giving  any  opinion  upon  this  poiqr, 
though  they  all  feemed  to  think  there  was  great  weight  in  it. 
Mr.  juftice  Foiler  delivered  his  opinion  to  the  following 
^ffed:— -I  fhall  found  wy  opinion  upon  the  toleration  and 
Corporation  a£is.     I  fhall  confider  the  corporation  a£l,  in 
the  light  of  a  prohibition  to  the  elcAors.      It  was  con- 
Itdered  in  that  light  in  the  cafe  of  the  mayor  of  Gut/for  J  and 
Clarh.     Notwithftanding  there  were  in  that  cafe  excep* 
tions  to  the  declaration  which  were  faid  to  be  fatal,  yet  it 
appears  by  the  report,  that  the  court  delivered  their  opinion 
in  this  manner,— ^That  the  matter  pleaded  by  the  defend- 
ant was  a  good  bar;  that  to  make  a  default  in  the  de- 
fendant^ there  muft  have  been  an  election  antecedent ;  and 
the  election  of  fuch  a  one  as  the  defendant  is,  is  abfolutely 
prohibited  by  the  ftatuce :  then  I  add,  that  flnce  the  cor-* 
poration  a£l  is  prohibitory  to  the  electors,  now  they  have 
wilfully  after  notice  chofen  the  defendant,  they  h^ve  cori- 
travened  that  whole  prohibition,  and  afied  contrary  toit; 
and  I  am  of  opinion,    that  the  elcflion  is  a  mere  nul- 
lity.«-The  preamble  to  ads  of  parliament  is  the    great 
tvindow  by  which  light  islet  in  upon  the  fenfe  of  ihem. 
If  you  confider  the  preamble  to  the  corporavi/)n  a6l,  it  will 
appear  beyond  a  doubc,  that  the  intention  of  the  legiflature 
in  paffing  the  corporation  a6t  was  to  exclude  proteflant 
diflenters  of  all  denominations  from   corporation   ofHcep. 
The  preamble  to  the  adl,  after  making  (bort  mention  of 
the  late  troubles,  fays,  ^^  To  the  end  that  the  fucceHions 
"  in  fuch  corporations  may  be  mod  probably  perpetuated 
•*  in  the  hands  of  pcrfons  well  affecSied  to  his  majefty  and 
*'  the  eflablifbed  government,  it  being  too  well  known, 
*^  that  notwithftanding  all  his  majefty's  endeavourf,  and 
**  indulgence  in  pardoning  what  is  paft,  nevertbelefs  many 
•*  evil    fpirits    are   ftill  working  ;  for   prevention  of    the 
"  like  mifchief  for  the  time  to  come,  and  for  prcfc^rvaiion 
*'  of  the  public  peace  both  in  church  and  (late,  be  it  en- 
**  aftcd'^  ■     ■■  -and  fo  on.     Thefe  were  the  motives  upon 
which  the  legiflature  prttceci^ed  in  making  this  adt.     The 
means  they  made  ufe  of  to  effeit  thcfe  ends  were  two :  One 
regards  the  perfons  who  were  at  that  time  in  corporation 
offices  i  the  other,  thofe  who  Ihould  come  into  fuch  oBices 
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of  truft  for  the  future.    The  ad,  io  order  to  accomplifll 
the  great  ends  for  which  it  was  made,  is  very  particular : 
**  No  perfon  (halt  for  ever  hereafter  be  placed  or  chofen  in 
*^  or  to  any  the  offices  or  places  aforefaid,  who  (hall  not 
**  have  within  one  year  liext  bf  fore  fuch  etedion  taken  the 
**  facrament  of  the  Lord's  fupper  according  to  the  rites  of 
^*  the  church  of  England  :"  and  t*hen  it  goes  on,  and  fays, 
that  ^*  every  perfon  fo  placed    or  chofen   (hall  take  the 
**  oaths  and  fubfcribe  the  declaration  at  the  fame  time  the 
'<  oath  of  office  is  adminiRred ;   and  in  default  thereof, 
**  every  fuch  eledion  is  declared  to  be  void."    .This  claufe^ 
as  I  take  it,  confitls  of  two  branches,  complete,  diftind, 
and  independent  in  their  own  nature.     The  firft  regards 
perfons  who  have  a  right,  and  have  power  in  po(!effioo  ; 
the  (econd  regards  thofe  who  (hould  be  candidates,  and  be 
defied  hereafter.     The  Brft  is  in  my  opinion  prohibitory 
iipon  the  elefiors.     It  lays  reftraint  upon  them  in  the  exer- 
cife  of  their  power  of  ele£ling.     It  confines  them  to  per* 
fons  who  conform  to  what  is  prefcribed  in  the  a£t.     The 
words,  as  I  read  them,  are  that  no  perfon  not  previoully  qua- 
lified (hall  be  for  ever  hereafter  elcfied.     What  is  that  but 
faying,  that  no  perfon  having  power  toeled,  (ball  elefi  any 
perfon  not  previoufly  qualified  as  the  a6t  dire^.     I  can- 
not make  out  any  difference  between  the  two  terms,  that 
the  eledion  (hall  be  void,  and  that  they  (hall  not  eleft  fuch 

perfons. The  fecond  branch  of  this  claufe,  regards 

only  the  condition  of  the  candidate.  It  goes  upon  a  fup- 
.poiition,  that  a  candidate  may  be  eligiblep  and  afiually 
defied  into  the  office;  and,  upon  that  fuppofition,  it  re« 
quires  a  form  to  be  gone  thro'  by  him,  and  in  default  there* 
of  his  elefiion  is  declared  to  be  void/  I  do  not  found  my 
opinion  upon  this  branch  of  the  flatute,  but  upon  the  othbr, 
which  (I  take  it)  prohibits  the  elefiion  of  a  perfon  not  pre* 

vioufly  qualified.-*-^: As  to  the  words   in   the   fecond 

branc}i  *^  that  in  default  thereof  the  elefiion  (hall  be 
void,"  I  think  that  according  to  true  grammar  and  the  firifi 
'  meaning  of  the  words,  it  means  plainly  this ;  in  default  of 
thofe  things  being  done,  that  are  required  to  be  done  by 
a  candidate  after  his  elefiion,  and  not  in  default  of  that 
which  this  afi  no  way  requires.  The  corporation  afi  docs 
not  require  from  any  perfon  who  is  a  candidate  for  a  cor- 
poration office,  that  he  (hall  take  the  facrament:  be  is  un- 
der another  obligation  to  conform  to  the  eilablifhed  church. 
And  tho*  I  ado^ic  that  the  rubrick  did  formerly  enjoin  con- 
formity to  the  eftablifhed  church,  yet  in  the  conftrufiion 
of  thcfe  words,  "  in  default  thereof  the  elefiion  to  be  void," 
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we  mud  confine  ourfelves  to  thofe  duties  which  this  a£l 
alone  requires.  We  muftdo  foin  common  grammar  and 
conftruAion.  There  is  no  running  into  the  other  branch  of 
the  daufe  in  order  to  conftruc  this.  If  then  the  act  is  prohibir 
tory  upon  the  eledors,  the  confequence  will  be,  that  if  they 
tiaving  due  notice  of  the  incapacity  of  the  candidate,  pro- 
ceed not  with  (landing  to  the  eleflion  of  a  perfon  declared 
by  the  ftatute  to  be  not  eligible  ;  the  who^e  proceeding 
^ill  be  a  mere  nullity,  in  contravention  of  the  prohibi- 
tion to  the  electors,  wilful,  open,  and  undifguifed.— A 
right  of  adion  cannot  accrue  to  the  corporation  from  fuch 
an  improper  proceeding,  contrary  to  the  ftatute,  prohibit* 
cd  by  the  ftatute,  and  confequently  null  and  void  from 
the  beginning.  Thus  it  ftands  with  regard  to  the  cor- 
ponuion. — As  to  the  defendant:  He  is  now  called  upon 
under  a  penalty,  to  ufurp  an  office  upon  the  crown ; 
which  ufurpation  will  fubjefl  him  to  a  criminal  profecu- 
tion  and  all  its  consequences.  A  ftrange  dilemma  this: 
To  be  obliged  to  ufurp  upon  the  crown,  or  forfeit  the 
penalty  of  the  by-law.  Can  the  by-law  purge  the  ufur- 
pation ?  A  by-law  cannot  purge  or  excufc  an  ufurpation. 
It  would  be  abfurd  then  to  fay,  it  can  oblige  a  man  to 
ufurp;  It  hath  been  faid,  that  all  corporations  have  a 
right  to  the  fervice  of  their  members.  Ail  corporations, 
under  proper  limitations,  certainly  have  this  right.  But 
ftill  it  is  a  right  fubjedt  to  the  controul  of  the  legiflature. 
And  in  matters  of  election,  they  muft  fubmit  to  fuch  re- 
gulations as  the  flate  ftiaP  think  fit  to  make. It  is 

alked.  Shall  perfons  who  live  in  open  contempt  of  all  go- 
Trernment  in  a  ftate,  fhelter  themfelves  under  this  adt  ? 
That  was  faid  in  LarwooiTs  cafe ;  and  it  has  been  thrown 
out  in  this  cafe,  not  very  decently.  It  is  fuOicient  at  this 
time  to  fay,  that  the  cafe  of  debauchees  and  infidels  was 
not  in  the  contemplation  of  the  legiflature  ac  the  time  this 
«d  was  made.  Confequently,  this  a£t  cannot  extend  to 
them.  The  zGt  was  plainly  levelled  at  perfons  of  quite  a 
different  character.  It  was  not  levelled  at  atheids  or  infidels, 
but  proteftant  diflenters.  Befides  the  defendant  does  not 
endeavour  to  flielter  himfelf  under  the  idle  excufe  which 
the  objed) ion  puts  him  to,  of  being  an  atheift,  debauchee, 
or  an  infidel :  but  the  defendant,  as  he  pleads  the  tolera- 
tion mEt^  avers  that  he  does  not  live  in  open  difobedience 
to  the  ordinances  of  the  church,  altho'  he  has  taken  fome 
fcruples  in  regard  to  the  mode  of  adminiftration  m  the 
cftablifiied  church  :  he  is  real  and  fincere  in  his  fcruples, 
and  Uvea  in  obedience  to  the  ordinances  of  the  church. 
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-—-A  diftiiiQion  has  been  made  in  the  ^argument,  be« 
*  tween  the  a6)s  and  proceedings  being  void  of  themfelves, 
and  only  voidable*  The  anlwer  I  give  to  that  is,  that  the 
point  now  in  queflion  will  not  turn,  nor  do  I  put  it  upon 
that  branch  of  the  cUufe  which  declares  the  cledion  void, 
but  upon  that  which  abfolutely  prohibits  theeledion,  and 

ccnfcquently  renders  it  a  mere  nullity. It  has  been 

faid,  that  the  conftrudion  now  contended  for  is  partial 
to  diilenters,  in  excufing  theiTi  from  offices  of  burden.  I 
fay,  yes,  ft  is ;  and  it  thercrfore  excludes  them  from  all 
corporation  odices  which  are  attended  with  profit  and  ho- 
nour. It  would  be  abfurd  to  fay,  that  the  fame  law  that 
exempts  them  from  the  one,  as  perfons  unworthy  of  a 
publick  trufl,  has  Hill  left  them  liable  to  the  other  offices, 
be  the  trud  that  attends  the  office  what  it  may.  The 
Cruft  attending  the  office  of  flierifF  of  the  city  of  London 
is  a  high  trufl.  Therefore  if  proteftant  diflenters  are  ex- 
cluded fr(  m  offices  attended  with  profit,  merely  as  perfons 
not  worthy  of  a  publick  truft ;  it  would  be  odd  to  fay, 
chat  they  (hall  be  obliged  to  ferve  the  office  of  (heriflT, 
which  is  not  only  an  office  of  honour,  but  likewife  an 
office  of  very  high  truft. — It  was  faid  in  Larw^d^s  cafe, 
and  I  believe  it  had  weight,  that  no  man  can  by  Jiis  own 
plea  difable  himfclf,  nor  excufe  one  default  by  another. 
It  is  fufficient  now  to  fay,  that  Larwood*s  cafe  was  to- 
tally and  fubflantially  different  from  the  prefent.  He  had 
not  properly  pleaded  to  the  toleration  adt,  and  therefore 
could  take  no  advantage  of  it.  The  prefent  defendant 
has  pleaded  it  properly^  and  (hewn  himfelf  not  eligible. 
The  defendant  does  not  plead  the  toleration  zBt  and  dif- 
ability,  to  excufe  one  offence  by  another  ;  but  to  (hew, 
that  altho'  the  rubrick  did  require  a  conformity  in  all 
things,  as  to  receive  the  facrament  in  the  church  three 
times  a  year,  and  the  like,  yet  now  his  not  complying  with 
the  rubrick  is  not  to  be  imputed  to  him  as  a  crime  \  that 
the  fame  acl  which  hath  taken  away  the  offence^*  hath 
taken  away  the  guilt ;  and  that  he  is  guilty  of  no  offence, 
in  not  complying  with  that  which  does  not  bind  him  ; 
that  bv  the  toleration  a6l  the  rubrick  is  taken  out  of  the 
defendant's  way,  and  doth  not  extend  to  his  cafe.  There 
are  particular  branches  of  the  a8,  from  which  this  intent 
f/^ay  be  colleSed  ;  but  I  am  clearly  of  this  opinion,  from 
the  whole  fpirit  and  frame  of  it.  The  ad  of  toleration 
is  not  to  be  confidered  merely  as  an  a<a  of  connivance  and 
exemption  from  former  laws.  It  was  made,  that  the  pub- 
lick worfliip  of  (he  diflei.ters  might  be  legal,  and  that  they 
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might  be  intitled  to  the  publick  prote6iion.     Upop  dif- 
iereot  occafions  in  the  uA,  the  religious  wor(bip  of  the 
dillenters  is  fpoken  of,  as  a  moJe  of  worOiip  tolerated  by 
the  ad.     This  clearly  (hews,  that  the  mode  of  worfliip 
among  the  diflenters   is    legal,    and  authorized   by  \zwm 
There   were   former  hws  obliging  perfons  to  refort  to 
diflPerent  churches,  to  be  attendant  on  divine  fcrvice  ;  and 
diflenters  are  now  obligt:d  to   the  fame  in  their  way  of 
wor(bip«     Perfons  contemptuouHy  dillurbing  the  publick 
wor(bip  of  proteftant  diflenters,  are  liable  to  the  fame  pe-  ' 
oalties  with    thofe    who  difturb    the  wor{hip    in    pariOi 
char<;hes  or  chapels.      As  to  perfons  adting    as  preach- 
ers in  diflenting  congregations ;  they  are  exempted  from 
ferving  upon  juries,  and  from  publick  offices,  as  fully  as 
thofe  of  the  eftablifhed  church  are  by  the  common  law. 
Upon  the  whole:  The  corporation  a6l  being  pro- 
hibitory upon  the  electors,  every  election  c^)ntrary  to  it  is 
a  mere  nullity  i  and   the  toleration  ad)  having  difpenfed 
with  the  conformity  of  the  defendant  in  this  particular  ; 
the  judgment  ought  to  be  reverfcd. 

By  Mr.  Juftice  Wilmot :  The  great  queflion  in  this 
caufe  is.  Whether  the  piain^ifF  in  the  original  adlion, 
under  all  the  ci re um (lances  difclofed  by  the  pleadings,  is 
intitled  to  recover  this  fum  of  600 1,  impofed  upon  the 
defendant,  for  rcfufing  to  comply  with  that  part  of  the 
by-law  ftated  in  the  declaration,  which  direds  that 
^^  evcty  perfon  eledted  into  the  office  of  (herifF  (hall  ap- 
^*  pear  before  the  lord  mayor  and  aldermen,  and  become 
*^  bound  in  a  bond  for  taking  the  oath  of  office  on  the 
••  vigil  of  St.  Michael." — I  am  of  opinion,  the  plaintiff 
is  not  intitled  to  recover  in  this  adlion;  and  that  the 
judgments  which  have  been  given  in  this  caufe  ought  to 
be  reverfed. — Several  pofitions  have  been  laid  down,  by 
the  counfel  who  argued  in  this  cafe,  that  are  clear  and 
indifputable:  Firft,  it  is  clear,  thit  of  common  right  a 
power  is  inherent  in  every  corporation,  to  call  upon  their 
members  for  the  performance  of  all  corporate  duties. 
Secondly,  That  the  execution  of  corporation  offices  is  one 
of  the  duties.  Thirdly,  That  a  power  of  making  by- 
laws it  incident  to  every  corporation.  Fourthly,  That  a 
by* law  impofing  a  fine  for  the  refufal  of  a  corporation 
office  is  good.  It  is  equally  clear,  that  the  right  which 
tyery  corporation  has  of  calling  upon  their  members  to. 
execute  corporation  offices  may  be  abridged  by  themfelves, 
or  by  the  general  laws  of  the  land.  The  true  qu/cflipn 
|ij  whether  this  right  has  not  been  abridged  in  the  prefent 
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cafe,  md  what  will  be  the  legt)  confequenccs  of  fuch 
abridgment.— —The  unhappy  fituation  the  royal  family 
and  the  nation  had  been  in  before  the  reftoratton,  made 
the   legiflature  willing  to  guard  againft  a  relapfe;    and 
therefore  they  thought  it  necefiary  to  regulate  the  corpo- 
rations in  an  arbitrary  way,  by  removing  fome  officerst 
and  placing  others  in  their  room  who  were  better  affeded, 
and  alfo  by  providing  officers  for  tire  foture.     The  me- 
thod they  took  was,  by  vefting  a  power  in  commiffioners 
(as  we  find  in  the  former  part  of  the  ad),  to  turn  out 
whom  they  pleafed,  and  place  others  in  their  offices.     Of 
thefe  they  did  not  require  any  facramental  qualification  j 
becaufc  while  the   extraordinary  power  fubfift^d,    there 
was  afK>ther  check  or  controul.     But  when  that  commif- 
fion  expired,  they  did  not  then  chufe  to  reft  upon  oaths 
and  declarations ;  but  roeafured  the  fitnefs  of  men  by  their 
antecedent  religious    habit;    and   made   the  having' re- 
ceived the  facrament,  according  to  the  rites  of  the  church 
of  England,  the  criterion  by  which  that  fitnefs  was  to  be 
determined.     They  did.  not  propofe  it  as  a  teft,  to  be 
given  at,  or  after  his  eledion ;  becaufe  they  thought  that 
the  charms  of  power  in  pofTeffion,  might  make  fuddeo 
converfions,  which  might  not  always  be  fincere.— The 
intent  of  the  legiflature  is  exprefled  in  the  ftrongeft  terms, 
to  effieduate.fuch  an  intention.     ^*  Provided,  that  (after 
^  the  expiration  of  the  commiffions)  no  perfon  (hall  for 
«*  ever  hereafter  be  placed,  clefted,  orchofen  in  or  to  any 
**  of  the  offices  or  places  aforefaid,  that  (hall  not  have,^ 
•*  within  one  year  next  before,   taken  the  facrament," 
and  fo  on :  ^  And  in  default  hereof,  eVery  fuch  eledioii 
**  is  hereby  declared  to  be  void/'     Now  this  cUufr  is  not 
addrefled  to  the  party  eleded,  but  to  the  elefiors.     Tb& 
prohibition  is  laid  moft  clearly  upon  the  perfons  who  had 
a  right  to  eleA.     It  is  the  voice  of  the  legiflature,   com- 
manding them  not  to  elefl  fuch  performs.     An  ele61:ion 
contrary   to  that  prohibition,    is  a  tranfgreffion ;    and   in 
this  cafe  it  was  a  wilful  tranfgrelfion,  becaufe  they  had 
notice  that  Evans  was  one  of  thofe  perfons ;   if  wilful, 
then  a  moral  wrong,  which  can  never  lay  a  foundation 
for  an  adion  in  a  court  of  juftice.     Courts  of  juftice  are 
to  inforce  the  will  of  the  fociety.     Laws  manifeft  that 
will.     And   it  is  the  duty  of  courts  of  juftice  to  carry 
lliefe   laws   into  execution  ;  but  they  are  not  to  fuftain 
anions,  for  doing  what  the  fociety  has  forbid.— —The 
injunction    not  to  eled,  extingui(hes  the  right  to  eled. 
The  ad  does  not  make  the  office,  but  iht  eledion  void. 
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The  eledion  in  tjie  prefent  cafe  is  an  infradion.  of  the 
faw  :  and^right  cannot  fpring  out  of  wrong.  If  an 

zSt  of  parliament  was  to  be  made,  with  a  claufe  that  all 
unmarried  men  (hould  be  incapable  of  being  elected  i   this 
would  work  a  releafe  of  the  original  contract,  as  to  fuch 
perfons.     A   valid  elefiion  is  a  condition,  precedent  to  - 
the  riehc  which  the  corporation  has  to  command,  and  to 
the  obligation  on  the  members  to  obey.—- It  has  been  faid^ 
that  this  a£t  was  not  made  to  eafe  diflTcnters,  but  to  puniQi 
them  ;  and  that  an  exemption  from  burdenfome  offices  will 
be  an  eafe;  that  the  office  of  fheriff  being  one  of  thofe,  it 
will  be  giving  the  zA  an  effed  which  the  legillature  did 
not  intend ;  that  it  is  more  agreeable  to^the  intention  of 
the  legiQature,  to  conftrue  the  office  void  as  to  the  perfon 
cleQed,  and  good  as  to  the  corporation,  who  are  punifh- 
sng  as   for  a'  contumacy.     This  is  the  fubflantial  part  of 
the  argument.     Many  cafes  have  been  cited,   where  adts 
have  been  deemed  good  to  a  certain  degree,  and  void  as 
to   all  others."    But  there  never  was,   and  it  is  impoffible 
there  ever  (hould   be,  a  cafe,  where  the  word  v:id  was 
conflrued  in  fuch  a  manner,  as  to  make  the  a£t  void  as 
to  a  perfon  who  broke  the  lawy  and  good  as  to  the  per| 
fons  who  have  concurred  in  breaking  it.     The  only  point 
the  legiflature  had   in  view  was,  to  fecure  the  power  to 
perfons  who  outwardly  profefTed  the  religion  of  the  ftate* 
The  puhifhment  of  nbn-conformifts,  by  excluding  them 
from  power,  was  the  confequence,  not  the  end,   of  the 
law.     We,  as  juiigcs,  ought  to  expound  the  law  with  the 
'fame  fpirit  it  was  made;  and  therefore  ought  not  to  con- 
firue  it  as  a^ vindictive  law,  for  any  purpofe  but  its  own 
end.     Whether  this  cafe  occurred  to  the  legiflature,  or 
bow  they  thought  it  (hould  be  determined,  does  not  ap- 
pear.    Different    men    may    make  different  conjectures. 
But  arbitrary  conjectures  never  ought  to  be  the  bafis  of 
judicial  determinations.     If  it  had  occurred,   and  they  had 
intended  to  have  made  any  difFeretice  between  burdenfome 
and  lucrative  offices^  they  would  have  taken  notice  of  it. 
The  confiruCtion  now  mull  be  the  fame.    Suppofe  it  had 
been   the  office  of  chamberlain,  and  the  qucftion  put  to 
the  legiflature ;  the  anfwer   muft  have>  been,  We  intend 
to  keep  con-conformifls  out  of  power,  and  therefore  we 
command  corporations  not  to  eteA  them.     They  cannot 
be  expofed  to  a  penalty  for  not  executing  an  office  to 
which  they  cannot  be  eleSed  :  the  exemption  from  both^ 

makes  it  equal. As  to  what  is  faid,  that  perfons 

may  be  qualified  for  a  lucrative,  and  not  for  a  burdentome 
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office ;  I  do  not  fee  how  fuch  a  cafe  can  cxift.  For  if 
thej  are  qualified  tp  accept  a  lucrative  office,  they  are 
qualified  to  bear  a  burdenfome  one.  It  {hews  that  it  wa) 
only  a  mockery  in  them  ;  but  it  does  not  prove,  chat  the 
fcruples  of  other  difTenten  afc  imaginary.  It  would  be  as 
unjuf!  to  judge  of  the  fcruples  of  all  the  difTenters,  by 
the'condudi  of  fome  |  as  to  judge  of  the  doftrincs  of  the 
eflablifked  church,  by  the  lives  of  fome  of  thefe  who 
profcfs  it.-  It  has  been  urged,  that  a  man  (hall  not  be 

permitted  to  excufe  himfelf,  on   account  of  a  difabiiiry 
occafioned   by  his  own  default ;  that  it  is  an  aggravation 
4    of  his  offence,  to  excufe  one  crime  by  another  ;  and  that 
the  toleration  a£t  did  not  mean  to  exempt  difTenters  from 
relative  duties.    Inftances    have  been   mentioned  of  per- 
fons  out  of  their  fenfes,  who  are  not  allowed  to  dtfabie 
themfelves  ;  iffo,  when  the  incapacity  arifes  from  a  na- 
tural dtfability,  a  fortiori  in  the  cafe  of  a  difability  arifing 
from  negleiS.     Firft,   I   deny   the  rule.     In  Skin,   576. 
V'itzherbert  was  of  a  different  opinion.    It  may  feem  hard, 
|hat«  a  man  fliall  avoid  his  own  a£ts  for  durefs  of  man^i 
and  not  for  a  vifitation  from  heaven.  ^But  the  reafon  is, 
that  the  law  has  direded  a  mode  of  inquiry,   and  the  king 
.   19  to  take  madmen  under  his  immediate  protedion,  and 
after  office  found   to  avoid  fuch  afls  as  he  thinks  proper. 
'5  AiW.   421.     Madmen  cannot  be  chofen  into  corpora- 
lion  offices.     In  Eq.  Caf,  4hr,  Z'jc^.  Lord  King  has  drawn 
a  rational  line,  between  the  adVs  done  by  an  infane  perfon 
to  the  prejudice  of  others,  and  the  adts  done  by  him  to 
the  prejudice  of  himfelf.     King  and  Larwood  is  no  autho- 
rity  in  the  prefent  cafe  ;    becaufe    it  is  clear,   that  the 
toleration  adi  was  not  pleaded,  and   it  was  only  the  opi- 
nion of  two  judges  againft  Sir  Samuel  Eyre.     In  4  Mod. 
274.   Lord  Somcrs  is  faid  to  have  been  of  the  fame  opi- 
nion as  Sir  Samuel  Kyre.     The  fine  was  only  five  marks  ; 
whidi  (hews  the  judges  thought  it  a  tender  cafe.     I  ob- 
icr\^e,    it  was  admitted  in  that  cafe,  that  if  a    man    be 
difabied    by  judgment  to  bear  an  office,  there  he  is  ex- 
cufed,  becaufe  judicium  rtdditur  in  invitum*     Why  then 
(hall  not  an  a£l  of  parliament  excufe,  which  is  the  judg- 
ment of  the  whole  legiflature.         ■      As  to  Sir  John  Re:i£% 
cafe,  which  was  mentioned,  it  was  an  information  in  the 
exchequer  28  Nov.  26  C.  2.     He  was  appointed  (herifF 
of  Hertfordfhire,  was  fworn,  and  took  upon  himfelf  the 
execution  of  the  office.     A  cafe  very  different  from  this  ; 
for   he  was   capable  of  the  office  at  the  time  he  was  ap- 
pointed, and  had  been  in  poffeffion.     In  the  prefent  cafe, 
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the  defendant  was  not  eligible.  Sir  John  Read  had  alledg* 
Cjd  a  difability  which  it  was  in  his  power  to  remove,  and 
which  ic  was  his  duty  to  remove.  But  here  the  defendant's 
receiving  the  facrament  muft  be  precedent;  and  fince 
the  toleration  ad,  it  is  not  his  duty  to  receive  it.  *Bm 
and  tVooUafion^  another  cafe  cited,  turned  upon  the  in- 
iprmality  in  the  platntifTs  replication.  Had  it  been  de- 
termined on  the  point  it  is  now  produced  to  prove,  it 
would  certainly  have  been  mentioned  by  chief  juftice 
Holt  and  Eyre,  as  a  cafe  in  favour  of  their  opinions.—-^ 
The  cafe  in  3  Lev,  1 16.  differs  as  much  from  the  prefent 
cafe,  as  between  legally  and  illegally  cicfted.— -I  am 
therefore  clearly  of  opinion,  that  the  judgment  ooght  to 
be  rcverfcd. 

The  other  two  judges  delivered  their  opinions  to  the  like 
effed  :  and  the  judgment  was  reverfed. 

Upon  this,  the  corporation  by  writ  of  error  brought  the 
caufe  before  the  houfe  of  lords,  when  all  the  judges,  who 
had  not  fate  as  delegates  (except  Mr.  juftice  Yates  who 
was  ill)  gave'their  opinions  feriatim  \  and  all,  except  Mr. 
baron  rerrot  who  was  of  opinion  to  reverfe  the  judgment, 
delivered  their  opinion  for  confirming  it  (^].  Upon  which 
pccafion  lord  Mansfield  faid ;  In  every  view  in  which  I 
have  been  able  to  confider  this  matter,  1  think  this  adtion 
cannot  be  fupported.  If  they  rely  on  the  corporation  zGt  ^ 
by  the  literal  and  exprefs  provifion  of  that  ad,  no  perfon 
can  be  eleded,  who  hath  not  within  a  year  taken  the  fa- 
crament in  the  church  of  £ng1and  :  the  defendant  hath  not 
taken  the  facrament  within  a  year;  he  is  therefore  not 


{g)  The  proceedings  in  this  writ  of  error  are  reported  ia 
/S  Bro,  P.  C.  181.  The  qucftion  put  to  the  judges  was, 
**  Whether',  upon  the  fadts  admitted  by  the  pleadings  ia 
this  caufe,  the  defendant  is  at  liberty,  or  fhould  be  allowed, 
to  objeA  to  the  validity  of  his  ele^ion,  on  account  of  not 
having  taken  the  facrament,  according  to  the  rites  of  the 
church  of  England,  witnin  a  year  before,  in  bar  of  this  ac« 
tion  ^"  And  the  judges,  having  taken  a  week's  tinne  to  con- 
fider, and  differing  in  their  opinions,  delivered  them  feriatim 
with  their  reafons ;  Mr.  Juftice  Hewit,  Mr.  Juftice  Afton, 
Mr.  Juftice  Gould,  Mr.  Baron  Adams,  Mr.  Bare*  Smyihe, 
liod  Mr.  Juftice  Clive,  were  of  opinion  in  the  afHrmative  ; 
and  Mr.  Baron  Perrot  in  the  negative.  Whereupon  it  was 
prdered  and  adjudged,  that  the  judgment  given  by  the  com- 
jBiffiooers  delegates  fhould  be  afiirmed^  and  the  record   re« 
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eleded*    Here  they  fail.  If  they  ground  it  on  the 

general  defign  of  the  legiflature  in  pafling  the  corporation 
zAi  the  defign  was,  to  exclude  diflenters  from  office,  and 
difable  them  from  ferving.  For  in  thofe  times,  when  a 
fpirit  of  intolerance  prevailed,  and  fevere  meafures  were 
purfued,  the  diflenters  were  reputed  and  treated  as  perfons 
ill  affe^ed  and  dangerous  to  the  government:  the  de- 
fendant therefore,  a  diflencer,  and  in  the  eye  of  this  lawa 
perfon  dangerous  and  ill-aSe^ed,  is  excluded  from  office^ 
and  difibled  from  ferving.     Here  they  fail.  If  they 

ground  the  adion  on  their  own  by-lew  ;  fince  that  by-law 
was  profcfledly  made  to  procure  fit  and  able  perfons  to 
ferve  the  office,  and  the  defendant  is  not  fie  and  able,  be- 
ing exprefsly  difabled  by  fiatute  law,  here  too  they  fail. 
■  I  If  they  ground  it  on  his  difability,  being  owing  to 
a  negled  of  taking  the  facrament  at  church,  when  he 
ought  to  have  done  it ;  the  toleration  a(3  having  freed  the 
dtftnters  from  all  obligation  to  take  the  facrament  at 
church,  the  defendant  is  guilty  of  no  negleA,  no  criminal 
Qegled :    here   therefore  alfo  they  fail.  And  after 

tiaving  expatiated  on  each  of  thefe  feveral  heads,  he  adds  : 
The  defendant  in  the  prefent  caufe  pleads  that  he  is  ^  dif- 
Center  within  the  defcription  of  the  toleration  a£t ;  that  he 
hath  not  taken  the  facrament  in  the  church  of  England 
within  one  year  preceding  the  time  of  his  fuppofed  election, 
nor  ever  in  his  whole  life  ;  and  that  be  cannot  in  confci- 
cnce  do  it.  Confcience  is  not  controulable  by  human 
laws,  nor  amenable  to  human  tribunals.  Perfrcution*  or 
attempts  to  force  confcience,  will  never  produce  convic- 
tion ;  and  are  only  calculated  to  make  hypocrites,  or 
martyrs.  My  lords,  there  never  was  a  fingle  inflance, 
from  the  Saxon  times  down  to  our  own,  in  which  a  man 
was  ever  puniibed  for  erroneous  opinions  concerning  rites 
or  modes  of  worfhip,  but  upon  fome  pofitive  law.  The 
common  law  of  England,  which  is  only  common  reafoa 
or  ufage,  knows  of  no  profecution  for  mere  opinions.  For 
atheifm,  blafphemy,  and  reviling  the  chriftian  religion, 
there  have  been  inftances  of  perfons  profecuted  and 
punilhed  upon  the  comm^in  law ;  but  bare  nonconformity 
is  no  fin  by  the  common  law :  and  all  pofitive  laws,  in- 
fliAing  any  pains  or  penalties  for  nonconformity  to  the 
cftabli(hed  rites  and  nr^-^des,  are  repealed  by  the  tSt  of 
toleration ;  and  diflenters  are  thereby  exempted  from  all 
ecclefiaflical  cenfures.  What  bloodfhed  and  confufion 
bave  been  occafioned  from  the  reign  of  Hen.  4.  when  the 
iirll  penal  fiatutes  were  enadlcd,  down  to  the  revolution 
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in  this  kingdom,  1>y  laws  made  to  force  conrcicnce? 
There  is  nothing  certaihly  more  unreafonable,  more  in« 
eoofiftent  with  the  rights  of  human  nature,  more  con- 
trary to  the  fpirit  and  precepts  of  the  chriftian  religion^ 
more  iniquitous  and  unjuft,  more  impolitic,  than  per(e« 
cution.     It  is  againft  natural  religion,  revealed  religion^ 
apd  found  pojtcy.      Sad  experience,  and  a  large  mind^ 
taught  that  great  man,  the  prefident  De  Thou,  th'is  doc* 
trine^    let  any   man   read   the   many   admirable   things 
which,  tho*  a  pap'rft,  he  hath  dared  to  advance  upon  the 
fttbje^  in  the  dedication   of  his  hiftory  to  Henry  the 
fourth  of  France  (which  I  never  read  without  rapture)  ; 
and  be  will  be  fully  convinced,  not  only  how  cruel,  but 
how  impolitic,  it  is  to  perfecute  for  religious  opinions. 
As  a  fubkA  of  Great  Britain,  I  (hould  not  have  been 
forry^  if  France  had  continued  to  cherifli  the  Jefuits^ 
and  to  perfecute  the  Huguenots.     There  was  no  occafion 
to  revoke  the  edfd  of  Nantz ;  the  Jefuits  needed  only  ta 
have  advifed  a'  plan,  fimilar  to  what  is  contended  for  ia 
the  prefent  cafe:  make  a  law  to  render  them  incapable 
of  office ;  make  another,  to  puniih  them  for  not  ferving. 
tf  they  accept,  puni{h  them  ;  if  they  refufe,  punift  them  : 
if  they  f|iy   yes,  punifh  them ;    if  they  fay   no,  punifli 
them.     My  lords,  this  is  a  moft  exquifite  dilemma,  from 
which  there  is  no  efcaping;  it  is  a^trap  a  man  cannot 
^t  out  of;  it  IS  as  bad  perfecution  as  that  of  Procruf* 
tes:  if  they  are  too  (hort,  ftretch  them;  if  they  are  too 
long,  lop  thei9.    Small  would  have  been  their  confolatioa 
to  have  been  gravely  told.  The  ed'iGt  of  Nantz  is  kept 
inviolable;  you  have  the  full  benefit  of  that  a6t  of  tole- 
ration; you  may  take  the  facrament  in  your  own  way 
with  impunity ;  you  are  not  compelled  to  go  to  mafs. 
Were  this  cafe  but  told  in  the  city  of  London,  as  of  a 
proceeding  in  France;  ho\y  would  they  exclaim  againft 
the  Jefuitical  diftind^ion  i  and  yet  in  truth  it  comes  from 
themfelves :  the  Jefuits  never  thought  of  it:  when  they 
meant  to  profecute,  their  a6t  of  toleration,  the  edift  of 
Nant2,  was  repealed.     This  by-law,    by  which  the  dif« 
ienters  are  to  be  reduced  to  this  wretched  dilemma,  is  a 
by-law  of  the  city,  a  local  corporation,  contrary  to  an 
ad    of   parliament  which    is  the  law   of   the   land :    a 
modern  by-law,  of  very  modern  date,  made  long  (ince 
the  corporation  a£l,  Jong  fince  the  toleration  ad,  in  the 
face  of  them ;  for  they  knew  thefe  laws  were  in  being. 
It  was  made  in  fome  year  of  the  reign  of  the  late  king ; 
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I  forget  which:  but  it  was  made  about  the  time  of 
Gilding  the  manfion-houfe.  Now  if  it  could  be  fup- 
pofed,  that  the  city  have  a  power  of  making  fuch  a  by- 
law; it  would  intirely  fubvert  the  toleration  a£l,  the 
defign  of  which  was  to  exempt  the  diflcnters  from  all 
penalties :  for  by  fuch  a  by-law  they  have  it  in  their 
power  to  make  every  diflenter  pay  a  fine  of  600 1,  or  any 
fum  they  pleafe ;  for  it  amounts  to  that.  The  profefled 
defigiT  of  making  this  by-law,  was  to  get  fit  and  able 
perfons  to  ferve  the  office :  and  the  plaintiff  fets  forth  in 
his  declaration,  that  if  the  diflfenters  are  excluded,  they 
ihall  want  fit  and  able  perfons  to  ferve  the  office.  But 
were  I  to  deliver  my  own  fufpicion,  it  would  be.  that  they 
did  not  fo  much  wi(h  for  their  fervices,  as  for  their  fines; 
Diflenters  have  been  appointed  to  this  office,  one  who 
was  blind,  another  who  was  bedridden :  not,  I  fuppofe, 
on  account  of  their  being  fit  and  able  to  ferve  the  office. 
No ;  they  were  difabled  both  by  nature  and  by  law.  We 
bad  a  cafe  lately  in  the  courts  below,  of  a  man  chofen 
oiayor  of  a  corpora^tion,  while  he  was  beyond  the  feas, 
with  his  majefty'a  troops  in  America ;  and  they  knew  him 
Co  be  fo.  Did  they  want  him  to  ferve  the  office  ?  No; 
it  was  impoffible.  But  they  had  a  mind  to  continue  the 
former  mayor  a  year  longer,  and  to  have  a  prAence  of 
fetting  afide  him  who  was  now  chofen,  on  all  future  oc- 
caftons,  as  having  been  elected  before.  In  the  prefent 
cafe,  the  defendant  was  by  law  incapable  at  the  time  of 
his  pretended  eleflion :  and  it  is  my  firm  perfuafion,  that 
he  was  chofen  becaufe  he  was  incapable.  If  he  had  been 
capable,  he  had  not  been  chofen ;  for  they  did  not  want 
•  him  to  ferve  the  r.ffice.  They  chofe  him,  becaufe  without 
a  breach  of  the  law,  and  an  ufurpatton  upon  the  crown, 
he  could  not  ferve  the  office.  They  chofe  him,  that  he 
might  fall  under  the  penalty  of  their  by-law  made  to  ferve 
a  particular  purpofe ;  in  oppofition  to  which,  he  hath 
pleade()  a  legal  difability  grounded  on  two  adls  of  par- 
liament :  as  I  am  of  opinion  that  this  plea  is  good,  I  con- 
clude with  moving  your  lordfhips  that  the  judgment  be 
affirmed. — And  the  judgment  was  immediately  affirmed, 
nemine  contradicente.  JppenAtx  to  Furneaux's  Uuvn  /f 
^/r.  Jujiict  BlackJIoniy  2d  Edit. 
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HE  diftribution  of  inteftates  tffcSts^   is  treated  of 
under  the  title  (I2l(HjS^ 

Divine  Service.    See  ^Utcfi  WSiXitibiV^ 

» 

Divorce.    See  Carriage, 


I>oitor0  Connnon0« 

*p\  O  C  T  O  R  S  commons  is  the  college  of  civiliaas 
-■^  in  London,  which  was  purchafed  by  Dr.  Harvey, 
dean  of  the  arches,  for  the  profeflbrs  of  the  civil  law* 
Here  commonly  refide  the  judge  of  the  arches  court  of 
Canterbury,  the  judge  of  the  admtralty,  and  the  judge  of 
the  prerogative  court  of  Canterbury,  with  divers  other 
cnsinent  civilians ;  who  there  living  (for  diet  and  lodging) 
io  a  collegiate  manner,  and  commoning  together,  it  19 
known  by  the  name  of  Dodlors  commons.  It  was  burned 
down  in  the  fire  of  London,  and  rebuilt  at  the  charge  of 
the  profeffion.     CbamberL  Pn  State. 


mil 


atio  caufa  mtiim. 


T\0naii9  caufa  mortis^  is  a  gift  in  profpcA  of  death  ; 
-^^ .  where  a  perfon  moved  with  the  coniideration  of  his 
mortality,  doth  give  and  deliver  fomething  to  another,  to 
be  bis  in  cafe  the  giver  die,  but  if  he  lives  he  is  to  have  it 
again.     Law  pf  Tift.  179. 

Which  is  treated  of  more  at  large  under  the  title 
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mmmat. 


tteatsf^  vbfttb  i:  A  tytrMift  is  a  fpirihial  pirfprBiffie,  %e  it  trlhircb^ 

•^^  chapel,  or  vicarage,  which  is  in* Ac  free  gift  or 
collation  .of  the  patron,  without  making  any  prefentation 
-to  the  biflidp ;  and  without  admiffion,  inftfttition,  or  in- 
dufiion  by  any  mandate  from  the  bifliop  or  othei' ;  bat 
the  donee  may  by  (be  patron,  or  by  "^ny  other  au- 
thorized by  the  patron,  be  put  into  pofieffion.  Dgg.  p.  i. 
c.  13.  (A) 

Ot^ptui^iio*      2.  And  (his  right  in  the  donor  (together  with  the  ex« 

**'^**'*  emption  of  the  church    from  eccl^fiaftical  jurifdlAion) 

feemeth  to^bave  c6me  ftofn  (he'cdnlSBt^ffthe  biOiop  i^ 
fome  particular  cafes :  as  when  the  lord  of  a  manor  in  a 
great -pariib,  having  bis  tenants  about  him  at -a  rtmote 
diflance  from  the  parifh  churcli,  did  6f!er  to  buiM  aod 
'endow  a  church  there,  prov Tded  that  it  fliould "belong  in- 
tirely  to  him  and  his  family,  to'put  inYuch  perfons  as  they 
ihottid  think  fit,  if  tbey  were  in  holy  orders.  It  is  very 
pof&ble,  that  the  bifliops  at  that  time,  to  encourage  futh 
a  work,  might  permit  them  to  enjoy  this  liberty  ;  Which 
being  continued  time  out  of  mind,  is  turned  into  a  pre- 
fcriptbn.  And  they  are  to  be  cfiflioguiihed  Trom  thofe 
called  fine-cures,  and  exempt  jurifdidlions;  for  fine-cures 
in  ttuth  are  benefices  prefenbofe ;  but  by  means  of  vicar- 
ages endowed  in  the  fame  places,  the  perfons  v^ho  ^njoy 
them  have  by  long  cuftom  been  excufed  from  refidence : 
and  exempt  jurifdtdions-are-not  focdled,  becanfe  -they 
are  under  no  ordinary ;  but  becaufe  they  are  not  under 
the  ordinary  of  the  diocefe,  but  have  one  of  their  own; 
and  are  therefore  called  peculiars.  ^  1  StHL  .3.35. 
OffdittkiBa        3*  '^li^fc  is  not  any  one  particular  fort  of  ecclefiaftical 

«l  benelicct  or   preferments,  that  are  peculiarly  faid  to  be  dotfatives ;  for 
^>fB^***  fome  of  all  forts  may  be  donative,  as  well  as  prcfeotative, 

or  eledive.  For  bilbopricks  were  donative  in  England, 
after  the  conqueft,  until  the  time  of  king  John.  So  a 
prebend  may  be  donative,  as  at  Windforarid  Wcftminfler, 
in  the  chapels  qf  the  king,  where  the  prebend  beitig  void, 
it  is  faid  that  the  king  (hall  make  collation  of  his  clerk  by 
patent,  and  by  force  thereof  he  (ball  take  pofTefiion  with- 
out any  infiitution  or  indudion.     Alfo  a  benefice  with 


{h)  More  765,     Cr$.  Jac.  63.     Ytl<u.  60.        ' 

cure 
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cure  of  (buls  may  be  a  donative ;  as  the  refiory  of  Briery 
or  Burien  in  Cornwall:  and  fo-the  church  of  ihe  tower 
of  London  is  a  cure  of  fouls,  and  the  king's  donative. 
WaiJ.  c.  15.  (1) 

Yet  fome  of  thefe  inftances,  and  other  fuch  like,  may 
be  faid  to  rcfemble  donations,  rather  than  to  be  donations^ 
properly  fo  called  ;  fuch  as  the  grant  of  the  king  to  pre- 
bends without  inftitution ;  as  alfo,  the  collation  of  a  hi- 
fhop  without  prefentation :  and  the  nomination  to  perpe* 
tual  curacies,  which  is  without  either  prefentation,  inftitu- 
ttOD,  or  indudion.  For  thefe  differ  from  donatives  properly 
fo  called,  which  are  given  and  fully  poflefled  by  the  fde 
donation  of  the  patron  in  writing  \  inafmuch  as  collations 
and  royal  grants  are  to  be  followed  by  indudion  and  inftal* 
ment  j  and  perfons  nominated  to  curacies  are  to  be  au-» 
fhorised  by  a  licence  from  the  bl(hop,  before  they  can 
legally  oflBciate,  Whereas  pofleffion  by  donation  is  riot 
fiibjeA  to  any  of  thefe  confequents,  but  receives  its  ftill 
cfleoce  and  effed  from  the  fingle  ^&  and  foie  authority  of 
the  donor  as  aforefaid.     Waif*  c.  15. 

,  4.  By  the  feveral  ftamp  ads  \  for  every  iheet  or  piece  Stunp. 
qf  vellum  or  parchment,  or  (heet  of  paper,  upon  which 
any  donation  which  (hall  pafs  the  great  feal  of  England, 
or  upon  which  any  donation  to  be  made  by  any  patron 
wbatfoever,  of  or  to  any  benefice,  dignity,  or  ecclefiafiical 
promotion,  (hall  be  engrofTed  or  written,  (hall  be  paid  a 
treble  forty  (hilling  ftamp  duty.  Provided,  that  fuch  bene- 
fice, dignity,  or  promotion,  be  of  the  yearly  value  of  lol 
or  above  in  the  king's  books. 

If  under  that,  it  feemeth  that  the  fame  (hall  be  upon  a 
treble  5  s  ftamp. 

5*  The  form  of  a  donatiorr  may  be  thus :  **  To  all  toFormofaio; 
••  whom  thefe  prefehts  (hall  come.     Know  ye,   that  in*^^^ 
••  A.  B.  of  — — —  in  the  county  of     ,  efquire, 

*^  have  given  and  granted,  and  by  thefe  prefents  do  give 
**  and  grant,  to  my  beloved  in  Chrift  C.  D.  clerk,  the 
*<  officeor^lacS  of  curate"  [or  as  the  cafe  (hall  be]  **ofthe 
••  chapel  of  -  in  the  county  of      ■        now  lawfully 

*^*  vacant,  and  to  my  donation  and  free  difpofition  in  full 
**  right  belonging,  and  by  thefe  prefents  do  make,  conftitute^ 
**  and  appoint  him  the  faid  C.  D.  curate  of  the  faid  cha* 
**  pel  \  to  have,  hold,  and  enjoy  the  faid  office  or  place  of 


(i)    2  RoL  Ab,  341.  3c6.      II  ^.  4.  9*      C;  Lit,  344. 
Cr0.Ju.61.    Cfo.  EUk.  053. 

•♦  curate 
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**  ctirate  in  tEe  chapel  aforefaid  to  him  the  faid  C.  D.  doN 
*'  ing  his  natural  life,  with  all  and  every  the  falaries,  ft^ 
**  pends,  rights,  and  appurtenances,  to  the  fame  office  or 
**  place  of  curate  aforefaid,  in  any  wife  belonging  or  apper- 
^*  tatning,  as  fully,  freely,  and  peffe£lly,  and  in  as  ample 
*^  manner  and  form,  as  any  other  hath  or  ought  to  bavb 
^'  held  and  enjoyed  the  fame.  In  witnefs  thereof  I  have 
*^  hereunto  fet  my  hand  and  feal,  the  ■'.  day  of 

^  in  the  year  of  our  Lord  — — "  EJIon^  459, 

Or  thus :  *^  To  ^\\  to  whom  thefe  prefents  (hall  come, 

"  A.  B.  of in  the  county  of  — -  cfqutre^ 

**  lord  of  the  manor  of       >*         in  the  county  of  •■ 

**  fendeth  greeting.  Whereas  the  chapel  of  — ^  io  the 
**  county  afoiefaid  is  4iow  vacant^  and  to  my  donatiflto  in 
*^  full  right  belongeth ;  know  ye^  that  I  the  aforefaid 
*'  A.  B.  have  given  and  granted  to  my  beloved  in  Chrift 
*<  C.  D.  clerk,  the  aforefaid  chapel  of  — — _  with  all  its 
**  rights  and  appurtenances,  and  by  the  tenor  of  thefe 
**  prefents  do  indud  him  the  faid  C.  D.  into  corporal 
*^  pofleflion  of  the  faid  chapel,  with  all  its  appurtenancei. 
*•  In  witneft  whereof,  fcfr."  £^011, 46 1. 
tffea  of  1  d««  6.  The  grant  of  a  donative  being  once  made,  creates  m 
aatioii.  right  as   full   and   lafting   as   inftitution  and  indufiion: 

that  is,  a  right  not  to  be  taken  away,  but  by  the  rcTignatioo 
or  deprivation  of  the  donee;  the  refignation  to  be  made  to 
the  donor,  and  the  deprivation  to  be  made  by  the  donor 
likewife;  both  the  church  and  the  clerk  being  exempt  from 
ordinary  jurifdidion.  To  this  purpofe  it  is,  what  we  find 
in  the  reports  of  Sir  John  Davis,  that  a  donative  cannot 
be  granted  for  years  or  at  will  only,  becaufe  this  great  in- 
convenience would  follow,  that  the  freehold  might  be  in 
perpetual  abeyance ;  which  is  an  inconvenience  that  the 
law  will  not  fuffer.  Gib/.  819.  (k) 
Howfarthe  7*  Altho' a  clerk  upon  whom  a  donative  is  beftowed, 

donee  muit  q«a.  doth  not  gain  pofleffion  by  prefentation,  inftitution,  am! 
ckrkT  **'***itd  i°^u3ion;  yet  he  is  obliged,  in  order  to  preferve  and  main^ 
*tain  his  poffeffion,  to  be  qualified  and  to  quali^  bimfelf  in 
many  things,  as  others  do  who  are  prefcnted,  irmituted,  and 
induf^ed :  as, 

(1)  He  muft  be  a  prieft;  without  which,  by  the  13  ^ 
14  C  2.  c.  4.  /.  14.  no  perfon  ihall  be  admitted  to  any 
ecclefiaftical  promotion* 


(i)  Dav.  ±6. 

(2)  Ht 
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fa)  He  tnuft  take  the  oaths  of  allegiance  and  fupre- 
macy,  before  he  takes  the  donation ;  and  this  he  muft 
do  before  fuc4i  perfon  who  hath  authority  to  admit  him 
ihereunto,  that  is,  his  patron;  by  the  i  EL  c.  i.  and 
I  «K  r.  5.  /  5. 

'  (3}  And  if  the  donative  be  a  benefice  with  cure,  he  that 
takes  ic  ought  firft  to  fubfcribe  the  thirty-nine  articles  in  the 
prefence  of  the  ordinary  (by  the  13  EL  r.  12.}  which  Dr. 
Watfon  fuppofcth  muft  be  underf^ood  of  the  ordinary  of 
thediocefe,  and  not  of  his  patron;  altho'  the  patron  hath 
the  power  of  vifiting  and  corrcding  him,  and  not  the  ordi- 
nary of  the  dtocefe.     IVctf,  c.  15. 

(4)  He  muft  alfo,  before  his  admiifion  to  be  incumbent 
cr  U^ve  pofTcftion  of  his  donative,  fubfcribe  before  the 
arcbbifliop,  biflbop,  or  ordinary  of  the  diocefe,  (or  their 
iricar  general,  chancellor,  or  commiflary  refpedively,)  the 
declaration  of  conformity  to  the  liturgy  of  the  church  of 
England  as  by  law  eAabliflied.  And  if  the  donative  hath 
a  parifli  church  belonging  to  it;  he  muft  have  a  certificate 
under  the  band  and  fcal  of  the  perfon  before  whom  he  fub« 
ibibed,  to  be  read  by  him  in  fuch  church  afterwards.  13 
&  14  C.  2.  c.  4.    15  C.  1.  c.  6*/  5* 

(5)  And  he  ought  to  read  the  morning  and  evening 
prayers  in  his  church  or  chapel,  within  two  months  after 
be  fliall  be  in  the  afiual  poiTeffion  of  his  donative,  or  in 
cafe  of  impediment  (to  be  allowed  of  by  the  ordinary)  then 
within  one  month  after  fuch  impediment  removed;  to- 
gether with  the  form  of  giving  aflent  and  confent  thereunto: 
by  the  13  CsT  14  C.  2.  r.  4. 

(6)  He  mufi  alfo  within  two  months  (or  at  the  time 
when  he  reads  the  moining  and  evening  prayers  as  afore- 
(aid  j  read  and  after. t  to  the  thirty- nine  articles,  if  it  be  a  place 
with  cure:  for  ahhough  it  is  faid  in  the  ftatute  of  the  13 
EBz,  c.  12*  /.  2«  that  this  i'^  to  be  done  in  two  months  after 
iadttSUn ;  yet  when  the  having  cure  of  fouls  is  the  founda- 
ticm  of  reading  and  siftenting,  wherever  there  is  cure  of 
ibub,  the /W«/7/>ii  may  be  well  interpreted  ofany  a£iual 
pcfleflion  whatfoever.  13  £/.  c.  12.  23  G.  2.  c.  28. 
Watf.c.  15. 

(7)  He  muft  within  three  months  after  fubfcription  of 
the  declaration  aforcfaid,  within  his  parifh  church  a3 
aftirefaid,  read  the  ordinary's  ccrtiiicate  of  hi<;  fubfcriptioi), 
and  again  make  t!;e  fa.xc  cieciaration ;  by  the  13  ^'  14 

C  2.  f  •  4* 

-  -    (8)  And  finally,  within  fiX  monih«  he  muft  take  the 
«aths  of  allegiance,  fupremacy^  and  abjuration;  in  one  of 
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fhe  eoortt  it  Weftminfler,  or  at  tbe  general  or  quarter 
feffions.     I  G.^.  2.  c.  13.     96.  2.  e.  26. 

In  the  cafe  of  Pawil  and  Milhtmk^  M.  13  6.  3.  C.  P« 
On  an  adron  for  money  had  and  received  to  tbe  ^aintiflPs 
ufe  the  defendant  pleaded  the  general  iflue,  and  a  verdid 
was  given  for  the  plaintifF,  on  the  following  ftate  of  the 
cafe.  tyiUiam  Jofyffi  and  Eleantr  hit  wife,  in  right  of  the 
faid  Elean§r^  nominated  and  appointed  the  plainttflT,  on  tbe 
lytb  of  June  1770,  to  the  donative  of  ChiJUr  U  Sirgtt^  in 
the  county  and  diocefe  of  Durham,  with  curt  of  ibala. 
The  plaintiiF  was  then  in  prieft's  orders,  and  had  fub- 
fcribed  the  39  articles,  and  the  three  articles  in  the  36th 
canon,  at  the'timeof  his  ordination:  but  did  not  prove,  at 
the  trial  of  the  caufe,  tho'  required  fo  to  do,  that  h%fub* 
fcribed  the  articles  before  thebifliop  ;  nor  that  be  bad  pob* 
lickly  read  the  fame  in  the  church  of  Cbeftir  It  Sirut 
aforefaid,  with  declar^ion  of  his  aflfrnt  to  the  fame ;  nor 
that  he  had  fubfcrtbed  the  declaration  in  the  ftatute  of  13 
&  1 4  C.  2.  ftnce  his  nomination  to  the  donative ;  nor  that 
he  bad  any  licence  from  the  bifhop  to  preach  in  tbe  faid 
church.  In  the  argument  of  this  caufe,  two  queftions 
were  made;  Fiift,  whether  an  incumbent  of  a  donative 
with  cure  is  obliged  to  conform  to  the  fUtutes  of  Elisabeth 
and  Charles  the  fecond.  And  fecondly,  whether  in  this 
adion  it  was  necefiary  for  him  to  give  evidence,  that  he 
had  performed  the  feveral  requifites  contained  in  thefe 
ftatutes— As  the  court  gave  their  opinion  on  the  fecond 
quefiion,  that  he  was  not  obliged  to  give  fuch  evidence, 
unlefs  fome  proof  had  been  made  by  the  defendant  to  raife 
a  doubt  \vhethf r  he  had  fubfi^ribed  or  nut,  they  did  nor 
give  a  judicial  determination  upon  the  forrper  point,  btK 
Srongly  inclined,  that  donative^,  with  cure  of  fouls,  are 
Within  all  the  reafons,  religious  as  well  as  political,  upon 
which  the  afls  of  uniformity  arc  founded,  and  Teemed 
to  think  that  this  had  been  fettled  long  ago,  in  the  cafe  of 
Carvir  and  PinkntVj  M.  13  C.  2.  as  reported  in  3  Lev*  82. 
Black.  Rep.  851.  (/) 

8.  Donativet 


(/)  This  cafe  is  more  folly  reported  in  3  ft^l/,-  355.  where 
tbe  court  was  antnimouHy  of  opinion  that  the  plaiotin  havto^ 
proved  that  he  was  in  pricfl's  orders,  and  duly  appototed  to 
the  donative,  tbe  other  iequ<iices  (hould  be  prefumed  to  b^ve 
been  performed^  no  proof  having  been  offered  to  the  -con- 
uarv ;  for  which  prefusoption  were  citf^df  JI/mAt  v.  Mmttr^ 


I.  Dclliativet  are  within  the  ftatute  agtinft  fimony.  DnntiftwithU 

Dljf.  p.  I.  C.  13,   (ill)  ^      Uieftttntrtof 

And  where  they  have  cure  of  fouls,  they  ar^  likewtfe  ^JJ^"'  •^  ^* 
within  the  ftatute  agatnft  pluralities.    Dtg.  p.  i.  c.  13. 

9.  If  the  patron  of  a  donative  do  not  nominate  a  clerk,  Up(e« 
thm  can  be  no  lapfe  thereof,  unlefs  it  be  fo  fpecially 
provided  for  in  the  foundation :  but  the  bifliop  may  com- 
pel him  to  do  it  by  fpiritual  cenfures.     i  Inft.  344.    Gibf^ 

819*  («)    . 
But  if  it  IS  augmented  by  queen  Anne's  bounty  (as  will 

appear  afterwards)  it  will  lapfe  in  like  manner  as  pre- 

fiuitative  livings. 

ID.  Lord  Coke  fays,  if  the  king  doth  found  a  church.  How  ha  oKmpt 
hofpital,  or  free  chapel  donative,   he  may  exempt  the  iromthcordina. 
fame  fipom  ordinary  jurifdidion,  and  his  chancellor  (hall '^•^"^**^'^ 
vifit  the  fiune.     Yea,  if  he  do  found  the  fame,  without 
any  fpecial  exemption ;  the  ordinary  is  not,  but  the  kind's 
chancellor  to  vifit  it*     And  as  the  king  may  create  00- 
nativet  exempt  from  the  vifitation  of  the  ordinary ;  fo 
he  may  by  his  charter  licenfe  any  fubjefl  to  found  fuch  a 
church  or  chapel,  and  to  ordain  that  it  (ball  be  donative 
and  not  prefentative,  and  to  be  vifited  by  the  founder  and 
SKX  by  the  ordinary*     And  thus  began  donatives  in  Eng- 
land (he  fajs),  whereof  common  perfons  were  patrons. 
J  Iql.  344. 

But  the  regifier  fuppofeth  a  royal  foundation,  and  not 
a  mere  royal  licence  :  and  that  it  muft  be  proved  to  be  an- 


I  Xc/.  Rip.  %i»  and  Cla^ten  PL  of  AJf,  48.  See  iBenefitt, 
Wll.  a.  lo  this  cafe  do  objeAion  was  made  to  the  trial  of 
the  right  by  the  adion  for  money  had  <ind  received,  and  the 
advowAiD  was  ftated  to  be  donative  by  the  fpecial  cafe,  fothat 
the  court  of  common  pleas  proceeding  on  the  above-mentioned 
prcfamption,  gave  judgment  for  the  plaintiff.  But  in  a  for- 
mer trial  between  the  fame  parties,  Mich.  12  G.  3.  in  the 
king's  bench.  Lord  Mansfield  was  of  opinion  upon  the  evi- 
deace^  that  the  benefice  was  not  a  donative  bat  a  perpetual 
cure,  and  that  the  licence  of  the  bifhop  was  neceflary  to  give 
the  plain  tiff  ^{^^0ji,  without  which  he  couJd  not  maintain  aa 
aftion  for  oioney  had  and  received  of  the  profits  of  his  office. 
So  that  judgment  was  then  given  for  the  defendant,  who  had 
fecea  licenicd  by  the  biihop,  and  wa^  in  pofTefiion  of  the  cora* 

cj.    I  T.  Rif.  399.    See  alfo  Cotatea. 

(as)  Said  10  be  fo  refolved  in   CafVif  v.  Finknej^  3  Lpo. 

(a)  7rAo.6i.    FaircLild^^G^irn 
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cient  too :  and  tbecefore  a  new  Itoeooe  will  not  come  op 
to  the  Rcgiftcr.     i  Still.  335. 

However  it  is  certain,  that  the  ordinary  cannot  vifit  a* 
donative,  but  the  patron  muft  viflt  the  fame,  by  cooioiif* 
lioners  to  be  appointed  by  hin.     1  In/i.  344. 

And  by  ccnfequence  a  dtnatire  is  freed  from  procuy 
tions.  Dig,  p.  !•  c.  13.  And  the  incumbent  it  ex- 
empted (Dr.  Giifjln  fays)  from  attendance  at  Tifitatiooi* 
Giifin^  819. 

And  it  is  faid,  that  if  the  bifliop  (hall  take  upon  him 
to  vifu  a  donative,  and  deprive  the  incumbent,  he  nina 
bimfelf  into  the  danger  of  a  praemunire.     D^^  p.  i.  c  13. 

And  in  fuch  cafe  was  Barlow,  bifliop  of  Bath^  in  the 
time  of  king  Edward  the  fixth  i  and  was  forced  to  get  a 
pardon,  for  having  deprived  the  dean  of  Wellsy  which 
was  a  donative  by  letters  patents  from  the  kjng»    3  Zyf. 

121. 

But  altho'  the  ordinary  hath  not  power  as  to  the  placcv 
fo  as  to  regulate  feats  in  that  church,  or  the  like ;  yet 
be  inth  power  as  to  the  paribn,  if  he  committeth  any 
mifdemeanor,  to  proceed  agaioft  him  by  fptritial  cca* 
fures.  As  in  the  cafe  of  C^U/aii  and  Niwamh^  M.  4  Am*, 
A  miniflcr  of  a  donative  was  fued  in  the  ecdefiaftical 
court,  for  that,  when  he  read  prayers,  he  did  aot 
read  the  whole  fervice,  but  left  out  what  part  of  it  he 
thought  fit ;  and  for  preaching  without  licence.  And  it 
was  moved  for  a  prohibition,  upon  a  fuggeftioo  that  the 
church  wa3  a  donative :  and  argued,  that  donatives  were 
exempt  fiom  the  jurifdic^ion  of  the  ordinary,  and  that  it 
was  a  lay  thing,  and  the  bifliop  could  not  vifitit;  and 
that  if  the  incumbent  was  guilty  of  herefy,  the  ordinary 
could  not  meddle  with  him,  for  the  parfon  was  prtTilcged 
in  refpecl  to  the  place ;  but  the  patron  might  by  com* 
miflion  examine  the  matter,  and  upon  caufe  deprive  him. 
But  Powell  jufticc,  in  the  abfence  of  Holt  chief  jufficc^ 
took  the  dlfrcrence,  where  the  fuit  in  the  ecclefiaftical 
court  is  in  order  to  deprivation,  and  where  only  for  re« 
formation  of  manners :  in  the  forn^er  cafe  the  court  will 
prohibit,  but  not  in  the  latter :  and  therefore  if  ia  thie 
cafe  the  (pirituai  court  proceeded  to  deprivation,  the 
court  would  prohibit  them,  but  not  till  then.  He  faid^ 
he  had  known  prohibitions  denied  frequently,  to  fait» 
againft  parfgns  of  donatives  for  marrying  without  licence. 
And  the  reporter  fays,  Mr.  Mead  and,  Mr.  Salkeld  both 
told  (lim,  that  they  had  known  the  chief  juflice  Holt  tafcie 
the  (ame  diftin£)ion  ^  that  the  parfon  olT  a  dfonatiVe  wat 

liable 


Iiible  to  the  eccleruftica)  jurifdidion,  as  he  was  a  mem* 
ber  of  the  ccclefiaftical  body,  for  perfon?!  'offences,  tho' 
for  matters  relating  to  the  church  he  was  exempt ;  and  . 
therefore  the  fpiritual  court  could  not  deprive  him  :  but 
for  dmnkennefs,  or  preaching  herefy,  they  might  cenfure 
Urn.  And  this  (faith  the  reporter)  feenieih  to  be  the 
better  opinion.     L.  Rnym.  1205. 

So  in  the  cafe  of  churchwardens,  M,  i^G.  CaftU  anfl 
Ricbgrifon.  Oo  a  libel  in  the  ecclefiaftical  court  for  noc 
taking  upon  htm  the  office  of  chapel-wardcn;  the  de- 
fendant pleaded,  thit  it  was  a  donaiivc,  and  thereupon 
moved  for  a  prohibition.  And  upon  debaie,  the  fame 
WIS  denied ;  the  whole  cnurt  being  of  opinion,  that  tho' 
there  was  a  difference  as  to  the  incumbent,  )et  as  to  the 
parifli  oflScers  there  was  nones  for  they  are  the  officers  of  the 
{»ari(h,  and  not  of  the  patron  of  the  donative.  Str,  715.  («) 

And  as  to  donatives  augmented  by  the  governors  of 
^oftn  Anne's  bounty,  it  ib  enadied  by  the  i  G.  ft.  2« 
c.  10.  as  fblToweth  :  Wkenm  the  late  q'^ten  Anne's  htiuhty  to  \ 

tie  pc§r  clergy  was  intended  to  extend  net  enly  to  parfins  and 
VMrs  wh$  come  in  by  prefntaiicn  or  collation^  injlitutionj  and 
iniu^Nni  bnt  liketvi/e  to  fuch  mini fi en  who  come  in  by  dona^ 
tim^  9r  are  §nfy/lipendiary  preachers  or  ( urate  Sj  tr.ofl  of  which 
mi  not  corpdratiom,  nor  have  a  legal  fuuefftoft  ^  and  therefore 
an  incapable  of  taking  a  grant  of  conveyance  of  fuch  per'petuhl 
augmentation  as  is  in  undid  hy  the  fid  bounty  \  and  in  many 
places  it  would  be  in  the  pciuer  of  the  donor ^  impropriator^ 
parfeu,  •»•  vicar ^  to  withdraw  the  allowance  which  was  be- 
ftrt  paid  to  the  curute  or  mini/icr  jervin^  th:  cu^e  ;  or  in  cafe 
of  a  cbapelry^  the  incumbent  if  th^  mjthtr  church  might  refufe 
t$  employ  a  curnte^  and  off  date  thct  e  himfelf  and  take  the  be^ 
uefk  of  the  dugmenttnion^  whereby  the  maintenance  of  the  citrate 
would  be  funk  in/lejd  of  being  uus^mented ;  //  is  therefore 
tua^df  that  all  fuch  churches,  curacies,  or  chapels^  which  fhall 
he  augmented  by  the  governors  cf  the  fuid  bmnty^  fhall  be  from 
Aeucefarth  perpetual  caret  a*id  lenef.ces^  and  Ve  miniflers 
duly  nominated  and  lianfed  thinunto  fhiU  he  in  law  boJies  pO" 
Mck  and  corporate  and  have  perpetual  ftiCrffion^ani  be  ca* 
fable  to  take  in  peructtjity  ;  and  the  impr.priat'^ri  or  ptttrons  of 
aOf^ugikented  churchts  or  donitives,  and  the  rectors  and  vicars 
ef  the  mother  church fs  whtreunto  fuch  augmented  curacy  or 
ihapel  d'jb  appertain ^fhali  be  excluded  from  recttvtng  any  profit 
Itjfiub  augmentation^  andJbaU  pay  4o  the  minijiers  officiating 


(«)  1  Bam.  B.  R.  j.  ^.  C. 
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f^h  §mulMnd  HhiT  pinfi?ns  SMifsfsriiSf  wbUb  if  mncliwi 
tmfitm  mr  §ibinmjg^  $/  right ^  and  nai  •f  titmtj^  tbij  Wirg  ht" 
fgri  Mig$d  U  pay.     f.  4. 

Jmd  f%r  fntinwmg  tht  fiuaJfiM  in  ftub  ingminUd  tmres^ 
htrAj  made  ffrpnual  tuns  and  btm^s^  and  that  tht  fama 
Igtof  bf  duly  qnd  comftoMtly  fitved  i  tf  tbtyfimll  bifmffiredU 
Titnain  vrid  ftrjix  meiuhs^  tbey  /bail  laffi  im  Sit  mawmtr  as 
fre/tatativt  liviags.     f.  6,  7. 

jlnd  allfucb  dtnatives^  wbicb  at  tbe  time  tf  their  atigmm^ 
tatitn,  are  txtwtptjrmn  all  ecelifiafiical  jmrijdiSitH,  /ball  iyjmtb 
augmintatitm  itamefuhjtS  tt  the  vijitatita  and  jarijdiffiaa  rf 
tht  kifi^P  of  tbe  ditctje  wbtruufucb  dtnativt  is.     f.  14. 

Provided^  that  no  dtnativt  /hall  be  angmtnttd  witJmd  tbt 
ftnftnt  tf  tht  pat'tn  in  writing  under  his  band  and  ftaL   f.  1 5, 
QMttotbcbeir      !!•  In  the  cafe  of  Rtpingten  againft  the  Gtvtrntrs  tf 
maiooctothc    X^mw^b  fcbttl.  E.  3  <?•  3-    A  pcjfoa  beioc  fciicd  of  the 
tycracsr.  gdvowfon  of  a  donative,  the  church  in  bit  life- time  be- 

comes void ;   then  he  dies,    the  church  bciiig  |bll  void» 
By  his  will  be  made  the  plaintiff  executor,  who  brought 
a  quare  impedit,  fuppodng  himfelf  intitled  to  this  turm 
as  an  executor  is  in  the  cafe  of  a  prefentative  bencfics^ 
After  two  arguments  in  the  court  of  common  pleu»  the 
whole  court  was  clearly  of  opinion,  that  the  right  of 
donation  dcicepded  to  the  heir  at  law ;  and  that  the  ex- 
ecutor had  no  title,  which  he  would  have  had,  if  it  bad 
been  a  prefentative  benefice.     2  IViljtn^  150. 
Hov  ht  «rtem-      12.  It  was  (aid  in  the  cafe  of  Spratt  and  Ni^btlftn^  Gtdb. 
fonifom^       196.  tbit  if  iffue  be  joined,  whether  donative  orprefent- 
""^  ^tive,  it  (ball  be  tried  by  a  jury  at  the  common  law :  and 

elfewhcre  it  is  faid,  that  if  the  patron  of  a  donative  being 
difiurbcd  in  collating,  rpcovcr  by  quare  impcdit,  the 
writ  (hall  be  direded  to  tbe  iheriff,  to  put  tb^  clerk  in 
pofleffon.     Gibf.  820.  {f) 

For  if  the  patroi)  of  a  donative  is  difiurbed  in  coltating 
bis  clerk,  he  may  have  a  quare  impedit  againft  the  bifhop 
^  the  difturber  ;  but  the  declaration  in  fucb  a  cafe  muft 
be  fpecial.     Deg.  p.  i.  a  13. 

And  a  mandamus  will  lie,  to  admit  or  reflore  tbe  do- 
nee.    BurrtWi  Mamf.  IO43.  (;} 

13.  Loid 


(/)  14  ff.  4.    II.*.  dted  in  Pfwel  v.  Mli^nmt,  3  Weffi 

(f)  A  nandamtit   canaot  now  be  obtained  ia  this  cafcf, 
*e  party  having  ^  (jpeci£ck  remedy  by  ^tu^e  imfidit.    Aod 

fucl» 


13.  Lord  Coke  fays,  if  the  patron  of  a  donative  doth  HowissdnfatA- 
ce  prefenc  to  the  ordinary,  and  bis  clerk  is  admitted  ^* 
and  inftituted,  it  is  now  become  prefentable,  and  never 
fliall  be  a  donative  after.    But  a  prefentation  to  fuch  a 
dooacive  by   a  firanger,    and  admiffion   and   inftitution 
thereupon,  is  merely  void,     i  Infi.  344.  (r) 

But  in  the  cafe  of  Ladd  and  Widdows^  M.  i  An.  Up* 
on  motion  far  a  new  trial  in  a  quare  impedit,  wherein 
the  point  in  iflue  was,  whether  the  chi^rch  was  donative 
or  prcfentative,  evidence  was  pleaded  of  feveral  prefenta- 
tions:  and  the  court,  viz.  Holt  chief  juftice  and  Powell 
juflice,  held,  that  tho'  a  prefentation  might  defiroy  an 
impropriation,  yet  it  could  not  deftroy  a  donative ;  be- 
caufe  the  creation  thereof  was  by  letters  patent,  whereby 
land  is  fettled  to  the  parfon  and  his  fuccefiors,  and  he 
to  come  in  by  donation.     2  Salk.  541. 

Door  into  the  churchyard.    See  Cj^urcj^^ 


SDouble  quarreU 

p\Uplex  querela  (double  quenh  or  complaint,  called 
^^  improperly  double  quarrel)  is  a  complaint  made  by 
any  clerk  or  other,  to  the  archbifliop  of  the  province, 
againft  any  inferior  ordinary,  for  delaying  juftice  in  any 
caufe  ecclefiaftical,  as  to  give  fentence,  or  to  inftitute  a 
derfc  prefented,  or  fuch  like.  The  efFedt  of  which  is, 
that  the  archbilhop,  taking  knowledge  of  fuch  delay,  di« 
reds  his  letters  under  his  authentick  (eal  to  all  and  Angu- 
lar clerks  of  his  province,  thereby  commanding  and  giv«' 
log  authority  to  them  and  every  of  them,  to  admoni(h  the 
faid  ordinary  within  a  certain  time  (as  for  inftance  nine 
or  fifteen  days)  to  do  the  juftice  required ;  or  otherwife 
.  to  cite  him  to  appear  before  him  or  his  official  at  a  day 
in  the  faid  letters  prefixed,  and  there  to  alledge  the  caufe 
of  his  delay  }  and  laftly,  to  intimate  to  the  faid  ordinary. 


fach  an  application  will  be  difmiiTed  with  cods,     i  71  Rep, 
396.    the  King  V.  Biflf^p   tf  Cbefter.       See  Coraten,  4  & 
lo.,  and  9Motofotl,   14. 
(r)  F.N.B.  35.    Cro.Ja.  63. 

Q.  4  that 
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chat  if  he  performs  not  the  ctaing  injoined,  ner  appears 
at  the  day  affigncd,  be  will  prooecd  ce  do  juftice  in  the 
premii&s.  And  it  feems  to  be  called  a  diubli  querelei  he- 
caufe  it  is  moft  commonly  made  both  agatnft  the  judfCt 
and  mgatnft  tbc  party  at  whofe  requeft  jufiice  is  delayed 
by  the  faid  judge.  Ttrms  of  tU  L.  Gkrki^  Tk.  Z^ 
85,  86. 

The  procefs,  form,  and  manner  of  trial  ia  whidi  fui^ 
is  treated  of  under  the  title  SBenrfiCC. 


S[>runftenne&« 

DroakeiiBeft  by  i.  Can.  109.  ¥  F  any  offend  their  brethren  by  drunken- 
theciimiUw.  1  n^fj.    ^  churchwardens  or  qucftmen 

and  fidemen  in  their  next  prefentment  to  their  ordinariest 
fhall  prcfent  the  fame,  that  they  may  be  puntfhed  by  the 
feverity  of  the  laws, ,  according  to  their  deferts  $  and  fych 
notorious  offenders  (hall  not  be  admitted  to  the  holy  com- 
munion,  till  they  be  reformed. 
Penaltyof  fof-       2.  By  the  I  J.  c.  9.   4  J.  c.  5.  li  J.  c.  7,  and  I  C. 

S^ftL?il!"fwV  ^'  4-  ^^  ^"y  inn-kecper,  viauallcr,  or  alchoufc  keeper, 
or  tavern  keeper  or  feller  of  .vine,  keeping  an  inn  or  vie* 
tualling  houfe,  (hall  permit  any  perfon  to  continue  drink- 
ing or  tipling  therein  ;  (other  than  fuch  as  be  invited  by 
any  traveller,  and  (hall  accompany  him  only  during  his 
neceflTary  abode  there  ;  and  other  than  labouring  and  han* 
dicrat'tmen  in  market  towns,  upon  the  ufual  working  daya^ 
for  one  hour  at  dinner  time,  to  take  their  diet  in  an  ale* 
houfe ;  and  other  than  labourers  and  workmen,  which 
for  the  following  of  their  work  (hall  fojourn  there ;  and 
other  than  for  urgent  and  neceflary  occafions  to  be  allow- 
ed  by  two  juflices  of  the  peace  ;}  he  (ball  forfeit  los  to  the 
poor:  the  fame  offence  being  viewed  by  the  mayor  or  s 
jufiice  of  the  peace,  or  proved  before  them  by  one  wicne(s» 
or  confeilion  of  the  party ;  and  after  fuch  confeffion,  the 
oath  of  the  party  fo  confcding  (hail  be  taken  againft  any 
other  offending  at  the  fame  time. 

And  he  (ball  alfo  be  difiibled  from  keeping  any  fu'Ch  iTe- 
hoofe  for  the  I'pace  of  three  years. 

The  faid  penalty  to  be  levied  by  the  conftables  or  church* 
wardens  by  diftre^;  and  for  default  of  fatisfadlion  within 
iix  days|  the  fame  to  be  appraifed  and  fold :  and  for  want 

7  of 


<€  ASciem  diftrdii^  rhe  party  to  be  coaiiDtCted  to  the  com- 
stn  gaoly  till  the  Uid  penalty  be  truly  paicT. 

Andiftbeconftablesor  churchwardens  do  negle^  theif- 
daty  in  le? ying,  or  do  not  levy  the  fame ;  or  in  default  of 
dttfcfti  da  negled  to  certify  fuch  default^  for.20  days  ;  the/ 
Ikall  forfek  re^>eAively  401  to  the  poor,  by  diftrefs,  by 
warrant  of  fuch  juHice  or  mayor;  and  if  not  paid  in  fix 
diya^  the  diftrefs  to  be  appraifcd  and  fold  ;  and  for  want  of 
fufficient  diRrefs,  to  be  committed  to  the  common  gaoi 
lUKil  the  faid  penalty  be  truly  paid. 

Provided,  that  the  corredion  and  punifliment  of  fuch  aa 
fhall  ofiend  herein  within  the  two  univeifities,  (hall  be 
miniftred  in  this  behalf  by  the  governors,  magiftrates,  juf- 
ticet  of  the  peace,  ur  other  principal  o'fHcers  thereof,  to 
whom  jn  other  cafes  the  adminiilration  of  juftice  and 
corredion  and  punifliment  of  offenders  by  the  laws  of  thia 
realm  and  their  feveral  charters  doth  belong ;  and  the  faid 
forfeitures  to  be  levied  by  officers  to  be  from  time  to  time 
appointed  by  the  vicechancellors :  and  all  powers  and  au» 
thoritics  cither  of  imprifonment  or  other  wife  hereby  ap* 
pmnted,  (hall  by  the  governors,  magiftrates,  and  principal 
oficers  abovefaid  of  eiiher  of  the  faid  univerlities,  be  duly 
executed  and  done  within  the  faid  univerfities,  and  the  Hber-> 
ties  and  precinds  thereof,  according  to  the  true  intent  and 
■eaniog  hereof. 

Alfo  the  faid  offences  may  be  inquired  of  and  prefented 
before  the  jufttces  of  adize,  jufliccs  of  the  prace  in  their 
(cflion*,  and  before  the  mayors  of  cities  and  towns  corporate 
who  have  power  to  inquire  of  trefpaffes,  riots,  routs,  forces, 
lad  foch  like  offences,  and  in  every  court  leet;  and  fuch 
proceeding  fliall  be  had  thereupon  as  upon  indi&meitt  or 
pfcfentment* 

And  all  conftables,  churchwardens,  headboroughs,  tyth- 
ingmen,  aleconners,  and  fidemen,  (hall  in  their  oaths  inci- 
dent to  their  offices,  be  charged  to  prefent  the  faid  offence. 

3.  By  the  4  J.  c,  5.  7  J.  c.  10.  and  21  J.  c.  7.  If  any  Tipliio, 
perfon  fliall  continue  drinking  or  tippling  in  any  inn,  vic- 
mailing  boufe,  or  alehoufe,  or  any  tavern  kl:eping  an  inn 
or  vidualling  houfe,  and  the  fame  be  viewed  and  feen  by  any 
fliayor  orjuftice  of  the  peace,  or  duly  proved  as  is  before  men- 
tiooed  in  the  cafe  of  perfons  fuffering  tipling  (unlefs  it  be  in 
ibch  cafes  as  in  the  faid  inftance  are  alfo  tolerated  j;  he  (ball 
forfeit  3  s  4d  to  the  poor,  to  be  levied  in  like  manner: 
and  if  he  be  not  able  to  pay,  then  the  mayor,  juftice,  or  juf- 
ciccs  of  the  peace  or  court  where  the  convidlion  (hall  be, 
fliaU  pani(b  him  by  fctting  him  in  the  ftocks'for  four  hours. 

And 
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And  If  any  akboore  keqier  Aall  be  coimficd  of  Ibdi 
eSeoce,  be  flull  be  dibbled  to- keep  any  fach  aleboofe  lor 
tbe  fpace  of  three  years. 

And  ill  conftables,  churchwardens,  beadboffOOghs»  tytb- 
iogmea,  aleconners,  and  itdemen,  Ihall  in  their  oatht 
incident  to  their  cffices  be  charged  in  like  Ibit  to  prefeat 
tbe  faid  oflFeoce. 

Provided,  that  this'flian  not  in  any  wife  abridge  or  le- 
firain  the  ccclefiiftical  power  or  jurifdidion :  hot  thait  all 
ordinaries,  and  other  eoJefiafttcal  judges  and  oficers,  may 
proceed  to  enquire  of,  cenfure,  and  punifli  all  fuch  offoKi* 
ers,  according  to  the  ecdefiaflscal  laws  of  thu  realm,  as  be- 
fore they  mt^t  lawfully  do. 

And  provided,  that  oflfenders  having  been  once  poniflicd 
by  any  tbe  ways  and  means  before  limited,  fball  not  eft* 
foons  be  punilbed  for  the  fame  by  any  other  ways  or  moans. 

And  provided,  that  nothing  herein  fiiall  be  prqudictal 
to  either  of  the  univerfiites;  but  that  the  chaocdlor, 
soafters,  and  fcholars,  and  their  fucceflbn,  may  ci^oy  all 
their  jorifdifMons,  rights,  privileges,  and  charters  u  hereto- 
fore they  have  or  might  have  done. 

Alfe  provided,  that  no  perfon  be  molefted  for  fuch  of* 
fence,  but  within  fix  months  after  the  ofFcnce  committed. 

4.  He  who  is  guilty  of  any  crime  through  bis  volonra* 
ry  drunkennefs,  (hall  be  puni(hed  for  it  as  much  as  if  he 
had  been  fobcr.     i  Haw.  2.  (/) 

By 


(i)  4  Rip.  1x5.  m,  C:  Lit,  247.  Plmmd.  19.  «•  1  HA 
U*  P.  C.  32.  with  which  the  dvil  J&w  agrees:  fee  tbe  aatho* 
ritics  qooted  by  Sir  M.  Hale.  Although  a  text  cited  by  Mr. 
J.  Blackftone,  4  C«ffr.  25.  feeans  to  ladicate  the  cootrary. 
The  two  principal  parages  of  the  Digcft,  from  which  it  may 
be  inferred  that  drunkennefs  was  admitted  as  an  excofe  for 
crimes^  relate  to  the  mUtarj^  to  whom  a  greater  licence  feems 
to  be  allowed.  They  are  as  follow  :  Ftr  iiiuum  nut  U/einrimm 
lapfis  cafitalis  pcna  remittenda  eft,  tt  Miiiti4t  matatU  irr^gmmdmm 
Dig'  49*  i6.  6.  De  re  militari.  Sal'vio  qmfui  Ugaf  ^fmi* 
tAui^  idem  prinaps  (Divus  Hadrian  as)  refer ipfit :  in  emm  fai 
ct/Jiedieum  (reornm)  dimi/tt^  out  it  a  feiens  iahuit  ut  ptffit  cmfh^ 
dim  tmadere^  mmmad*uertendum  :  Ji  tamea  per  vinnm  euit  dejidimm 
emMadii  id  eveaeritf  eaftigmndmm  eumt  it  in  deter i%rim  miiitimm 
dmri.  Dig.  \%>  3.  12.  Decuftodia  et  exhibitione  reornm.  la 
a  law  oi  the  Code,  lib,  9.  ///•  7.  the  emperori  Theodorus, 
Arcadius,  and  Hooorius,  declare  that  they  will  not  puniih 
the  ''  obtredores  temporum,'*  or  railers  at  the  tioes»  if 
their  turbulence  proceeded  from  drankeooe&;  but  that  intoxt- 

9  cation 
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By  the  4  J.  c.  5.  7  J.  c.  10.  ai  J.  c.y.  and  i  C, 
c  4.  Every  perfoD  who  (ball  be  drunk,  and  or  the  fame  of- 
fence of  drunlcennefs  (hall  be  convided  in  like  manner  at 
afiDrefaid;  fluU  forfeit  51,  to  be  paid  within  one  week 
next  after  l^ii  convidion»  to  the  churchwardens,  to  the 
ufe  of  the  poor :  and  if  he  (hall  refufe  to  pay  the  fame  aa 
aforefaid,  then  the  fame  (bail  be  levied  of  the  goods  of 
the  oflFcnders,  by  warrant  from  the  lame  court,  judges 
juflicet  or  juftices,  before  whom  the  con  virion  fliall  be: 
and  if  he  be  not  able  to  pay  the  faid  Aim  of  5  t,  he  (hall 
be  committed  to  the  ftocks  for  the  foace  of  fix  hours. 

And  for  the  fecond  oflfence,  he  (hall  be  bound  with  two 
fuietiea  in  a  recognis&ance  or  obligation  of  iol>  to  be 
from  thenceforth  of  good  behaviour. 

And  if  any  alehoufe  keeper  (hall  be  convided  of  fuch 
ofieocCf  he  (hall  be  difabled  to  jl^eep  any  fuch  alehoufe 
for  the  fpace  of  three  years. 

And  any  juftice  of  the  peace,  or  head  officer  in  a  citj 
or  town  corporate,  (ball  have  power  on  his  view,  or  coa^ 
fit^n,  or  oath  of  one  wttneft,  to  convift  any  pcrfon  of 
the  Cud  offence;  and  for  the  fecond  offence  (hall  bind 
him  to  good  behaviour,  as  if  he  had  been  convided  ia 
open  feffions. 

And  if  any  conftable  or  other  inferior  officer,  to  whom 
it  (hall  be  given  in  charge  by  the  precept  of  any  mayor  or 
juftice  of  the  peace,  do  negled  the  due  correAion  of  the 
offender,  or  the  ''due  levying  of  the  penalties ;  he  (hall 
forfeit  10  s  to  the  ufe  of  the  poor  of  the  pari(h  or  place 
where  the  offence  (ball  be  committed,  to  be  levied  by  dif* 
frefr  by  any  other  perfon  having  warrant  from  any  mayor^ 
juftice  of  the  peace,  or  court  where  fuch  convidion  mail 
be,  and  to  be  paid  to  the  churchwardens,  who  are  to  ac* 
count  for  the  fame  to  the  ufe  aforefaid. 

And  all  cpnftables,  churchwardens,  headborought^ 
tythingmen,  aleconners,  and  (idemen,  (hall  in  their  oathf 


catioQ  Goold  not  be  arged  u  an  excufe  for  crimes.  See  Mm^ 
thims  de  Crimimibus^  Pfltg.  caf.  2.  f  14.  Et  du  Pmmis^  c,  4* 
%  %.  a/if.  Thoogh  if  accidental  it  was  thought  to  leflen  the 
gi^t  of  tlie  pfiendcfj  by  removing  the  fappofiaop  that  he  was 
adnated  by  malice;  as  00  the  Qtber  hand»  if  it  proceeded  from 
•  depraved  habits  or  was  reforted  to  in  order  to  produce  % 
mater  degree  of  boldnefs,  it  wu  joftly  held  to  increa(t 
«.    A. 

incident 


incident  to  their  offices  be  charged  in  like  fort  to  prefent 
the  faid  ofiencr. 

Prorided  that  this  (hall  not  in  any  wife  abridge  or  re* 
ftrain  the  ccdefiafiical  power  or  jurifdiflion ;  but  that  all 
ordinaries,  and  other  ecclefiaflical  judges  and  officers, 
may  proceed  to  enquire  of,  cenfure,  and  punifli  all  fdch 
dlFenders,  according  to  the  eccleTiaftical  laws  df  this  realm, 
as  before  they  might  Iawful)f*do. 

And  provided,  that  the  menders  having  been  once  pii« 
nifhed  by  any  the  ways  and  means  before  limitedi  IhaH 
not  eftfoons  be  poniflied  for  the  fame  by  any  other  ways 
or  means. 

And  provided,  that  nothing  herein  (hall  be  prejudicial 
to  either  of  the  univer ficies ;  but  that  the  chanceHor,  ma(^ 
ters,  and  fcholars,  and  their  fucceflbrs,  maiy  enjoy  all 
their  jurrfdiAions,  rf^tf,  privileges,  and  diartM,  as 
heretofore  they  have  or  might  have  dbne. 

Alfo  provided,  thilf  no  perfon  be  mo!c{led  for  'fhch 
oBenct;  but  within  (ix  months  after  the  offence  committed. 

M.  8  Car.  Cucke  and  Starrt,  Prohibition  vras'prayed  to 
the  fpirittial  coort,  to  ftay  a  fuit  there  for  defamation,  for 
thefe  words,  •*  Thou  art  a  drunkard,"  or  «*  a  drunkdl 
<<  fellow."  And  by  the  opinion  of  Croke,  Jon^,  «M 
Berkley,  a  prohibition  was  granted  :  for  thtffe  irords  do 
not  concern  any  fpiricual  matter,  but  merely  temporal, 
and  ate  but. a  temporal  flcinder,  and  a  common  phrafe  tX 
brawling,  for  which  there  ought  not  to  be  a  furt  in  the 
Spiritual  court.  And  fo  it  was  held  in  Martin  Calthrp^i 
cafe  in  the  common  pleas.  But  RUbardJcn  doubted  thereof; 
tiecaufe  the  fpiritual  court,  as  well  as  temporal,  mt^ 
meddle  with  the  punifhment  of  drunkennefs :  fo  it  is  tiol 
merely  temporal.  But  he  aflentcd  to  the  grant  of  a  prohi- 
bition; and  the  party  may  after  declaration,  if  be  will, 
■  t}emur  thereto.  Whereupon  a  prohibition  was  granted. 
Cro.  Car.  285. 

5.  In  the  8:h  year  of  king  James  the  firft,  one  Parker  a 
clergyman  was  deprived  of  his  benefice  by  the  fpi/itual  court 
for  drunkennefs ;  and  though  he  prayed  a  probibition,  yet 
it  was  dmied  him.     Braivnl.  37*  *        - 

And  in  the  next  year,  another  was  deprived  for  the  like 
tanfe ;  and  the  judges  at  common  law  allowed  the  fentence 
to  bb  good.     yfyL  Farrg.  232.  {i) 
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(/]  See  SDeptittation,  in  the  notes. 

6.  Bjr 


CCtoiti^  fll7 


.  &  By  the  22  G.  i.  r.  33.  ifrf.  2«     All  flag  officers,  PeKbot  is  tht 
in4  all  perfons  in  or  belonging  to  bis  aiajefty's  (hips  or  ^*^* 
ircflcis  of  war,  being  guilty  of  drunkennefs,   (hall  incur 
fHcfa   puoifliment  as    a  court  martial    (hall    think  fit  to 
iapofey  aod  as  the  nature  and  degree  of  their  offence  (hall 
ddenro. 

Duplex  querela.    See  IDouble  quarrel. 


ElcAion  of  Bilhops.     See  HSiQiopiI* 

Elopement.    Sec  9^arriage» 

Ember  days.     See  ^cUOapS^. 

Eodowmenc  of  churches.     See  C&trrc^t 

Endowment  of  vicarages.     See  3ppropdatiOtt» 

Englilh  fcrvicc/    See  public  CCIorlbip. 


eHotn  M. 
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S  S  O I N,  ixonium^  is  derived  cf  the  French  ijfmer 
or  exomier^  which  fignifieth  to  excufe  $  fo  as  an  eflbin* 
ia  kgal  underfianding,  is  an  excufe  of  a  default  by  reafoa 

of 


(«}  An  eflbin  is  an  excufe  by  which  the  plaintiff  as  well 
as  defendant  might  fav*  his  default.  For  the  ancient  do£lrin« 
of  tbefe,  fee  Bra3.  lib.  5.  /.  2.  Brit,  c,  122.  Fhta,  lib.  6. 
mudMr.  Riives^s  Hijl.  Eng.  Lvw.  In  real  sdions  a  man  might 
aUb  be  eflbined  for  conflraint  of  enemies^  falling  amongft 
ddevcty  floods,  &c.  but  this  libfrty  grew  into  abafe,  and 
dbias  were  often  falfely  cad,  to  impede  the  courfe  of  jaiHce  ; 
feveral  ftatutes  were  therefore  made  to  reibain  them.  Sec 
3  £/.  1.  cap.  \Zf  439  44.  ()EJ,  I.  cap.t.  10.  i^Ed,  I. 
€tf,  17.  27,  28.  12  Ed.  2,  ftat.  2.  The  firfl  t^'j  cf  term  it 
fcevbrly  the  elToin  day;  bot  three  e/Toins  being  formerly 
alfewcd,  three  days  of  grace  are  now  allowed,  fo  that  an  ap- 
fcatfance  may  be  entered  on  the  quarto  die  poll,  when  ch^ 
meet  for  the  difp^tdi'cf  bafinefs*     3  BL  Com,  278. 

Bat 


as^  €Whtntt* 


of  IbflM  iaptdittent  or  difturbanoe,  tod  it  as  wdl  fdr  Ac 
plaiotiff  at  for  che  defendant )  and  it  all  one  wich  what 
the  cif  iliant  called  ixcufaii§.  Of  cflbins  there  have  been 
five  kindt,  i.  De  fervltio  fegit.  i.  la  terram  f««/^*ini 
3»  Ultra  mare.  4.  De  nalo  leAi  1  in  our  old  books  call« 
cdy  eflboium  de  refiantifiu  5.  De  malo  veniendi^  and 
this  laft  it  the  common  rflein.     2  Imft.  125* 

£ve.    See  ^Ittiaplf* 


Oaevfcneft      !•   A  Stogie  witnefs  is  not  fofficient  in  thechrti  law;  and 

ftff  c?H  *^  the  fpiritual  court  will  not  allow  of  one  witnefs 

onlyi  but  there  muft  be  two  witneflct  at  the  leaft  ;  And  if 

Che  point  is  merely  fpiritual,  the  temporal  courts  will  not 

graiICa  prohibitioO.     Gibf.  ion.  {w) 

For 


But  though  the  quarf  dit  ftfi  \%^  io  corikmoa  fingtttge«  the 
Mi  day  of  terniy  judgments  and  other  legal  proceedings  re* 
late  to  the  eflbin  day.  j  SaUt.  345*  When  the  defendant 
Ibuft  appear  in  perfon,  when  he  may  appear  by  attorney*  and 
how  an  appearance  can  be  compelled,  fee  the  books  of 
praAlcd. 

(<ii;J  The  caaoniib  haire  borrowed  tbii,  at  they  have  moft  of 
their  roles  of  evidence,  from  the  civil  law,  which  doea  not 
permit  a  fingle  witnefi  to  be  heard.  Vnim  teftis  re/fnfi§  turn 
mmdiatur  itiamfi  fraclara  curia  honwrt  frafmlgtat*  Cod*  4. 
20.  9.  Dig,  22.  c.  12.  A  caafe  therefore  which  refted  on 
the  teftimony  of  a  nnele  witnefs,  uncorroborated  by  any  other 
evidence,  was  to  be  difmifled  without  tendering  the  fuppletory 
oath.  Noodi  ad  Dig.  zz.  5.  Bat  a  complete  pr(X>f  might 
be  addoced  without  any  wicneis,  by  deeds  or  inftromenti;  and 
the  evidence  of  one  witnefs  corroborated  by  circamftances,  or 
circumibaces  without  a  witnefs,  forniih  conclufive  proof  in 
crimes  as  well  as  civil  anions.  See  Huher  ad  Dig,  dt  TtfiihmM 
and  Matbiiu  de  criminibust  cap,  di  Prohaiiomibms.  This  tide 
is  moft  important  io  law,  but  10  difcafs  it  with  accuracy  would 
fwell  this  volume  beyond  iu  proper  limits :  the  reader  m  aft 
therefore  confult  for  the  rules  of  the  civil  and  canon  law,  the 
interpreters  on  the  titles  of  the  Dieeft  and  Code  above  cited* 
together  with  Inft,J,  C  3.  14.;  and  for  the  En^Iifh  law,  Gil- 
bert's Law  of  Evidence ;  Boiler's  Law  of  Niii  Pnus;  Efpinafle's 

Ditto; 
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•  Tcr  where  the  ecclefiaftical  court  doth  proceed  10  a  aiac<» 
tcr  that  is  merely  fpiritual,  and  pertinent  $0  their  court, 
aeeordiog  to  the  civil  hw^  although  their  proceedings 
are  againft  the  rules  of  the  common  law,  yet  a  prohibition 
doth  not  lie :  as  if  they  refufe  a  finghe  witnefs  to  prove 
a  will ;  for  the  cognisance  of  that  belongs  to  them.  Gad* 
Rip.  IIS*. 

Which  fame  thing  was  affirmed  in  Robirts^n  cafe,  H. 
8  J.  with  regard  to  points  not  otherwife  cognizable  in  the 
fpiritual  courts,  than  as  incidental  to  the  principal  point. 
•There  the  fuit  was  for  fubfiradion  of  tithes,  and  prohibi-^ 
tion  was  obtained,  becaufe  there  was  but  one  witnefs  to 
prove  the  leafe  of  the  tithes,  and  the  fpiritual  court  would 
not  allow  the  proof.  And  upon  advifement  in  this  cafe, 
by  Coke  and  all  the  jufiices,  it  was  refolved,  that  coin- 
fttltation  ihould  be  awarded  $  becaufe  there  is  a  rule  in  the 
regifter,  that  where  the  cognizance  of  the  principal  is, 
there  the  cognizance  of  the  acceflary  neceflartly  follows* 
And  if  fuch  furmife  fliould  be  allowed  in  every  cafe,  it 
would  oftentimes  be  made  for  mere  delay,  and  the  fpiri- 
tual court  fliould  not  try  the  acceflary  as  well  as  principal. 
And  the  conclufion  is,— when  the  original  caufe  belongs 
unto  chem,  although  matter  triable  at  the  common  law 
arifeth,  depending  upon  the  original  caufe,  yet  it  fliall  be 
determined  by  the  ecclefiaftical  court :  and  fuch  furmife, 
that  he  had  but  one  witnefs.  Is  not  fufficient  to  have  a 
prohibition,  where  the  ecclefiaftical  court  hath  }urifdi6lion 
of  the  principal :  for  if  fuch  a  furmife  fliould  be  fufficient, 
all  fuits  in  the  ecclefiaftical  court  fliould  thereby  be  flayed, 
or  otherwife  taken  away ;  for  the  ecclefiaftical  judges  can* 
not  write  to  the  temporal  judges  to  try  it,  and  certify  $   as  -^ 

the  temporal  judges,  where  the  original  matter  belongs  to 
and  is  commenced  in  their  courts,  and  ifltie  is  taken  upon 
matter  triable  by  the  ecclefiaftical  law,  may  write  to  the 
judges  of  the  ecclefiaftical  court  to  try  the  matter,  and  cer* 
tify  to  them.    Cro.  Ja.  269.     12  Co*  65. 

But  in  the  cafe  of  RicharJ/on  and  Difborough^  H.  2y  (if  4 

118  G»  2.  a  prohibition  was  prayed,  becaufe  the  fpiritual 
court  refufed  the  proof  of  p/ene  admmiftrawt  by  one  wit* 
iKels^  and  it  was  granted :  and  Hale  chie'f  juftke  faid. 


Ditto;  the  Abridgments,  (particularly  Vioer's^  tit.  EviJhuii 
2  Hawk.  P.  C.  Ch.  46. ;  Treatife  of  Equity  edited  by  Mr* 
FoDblaoqoe,  voL  2.  p.  447 ;  aod  the  Kcporcs  of  Pecifions 
as  /fij!  Prius. 

wbefQ 


wksr^  tbe  matter  to  be  proved  (which  faUs  in  iocUeofally 
in  a  canfe  before  them  in  the  fpiritual  court)  is  tem^ralf 
they  ought  not  to  deny  fuch  proof  as  the  c^mmott  hm 
wUamu     I  FiMir.  291. 

And  in  Sbuur  aM  Friind%  H.  i  W.  a  prohibitton  was 
prayed  and  obtained,  beoaufe  the  fpiritual  court  wodd 
not  allow  the  proof  of  the  payment  of  a  legacy  by  one  wit- 
seCi.  Upon  which  occafion  the  court  faid,  «*- fuch  proof 
which  is  good  at  the  common  law  ought  to  be  allowed  in 
their  court ;  and  at  the  common  Jaw  it  is  not  necefiary  to 
prove  tbe  payment  of  a  debt  by  two  witncfies :  they  nay 
follow  their  own  rofes,  in  things  which  are  originally  in 
their  cognisance;  but  if  any  collateral  matter  doth arife^-as 
concerning  the  payment  of  a  legacy,  if  the  proof  be  by  onn 
witnefs,  they  ought  to  allow  it.'  2  SalL  54.7.  jM(nL  t8j. 
And  in  the  cafe. of  Brudm  and  (?///,  £•  9  ^  By  Holt 
chief  jufiice ;  as  to  the  courfe  of  granting  prohibitions^  for 
not  allowing  evidence  which  would  be  good  at  the  com* 
mon  law,  the  difference  is  thus:  when  the  ecclefiaSical 
courts  are  poflefTed  of  a  caufe,  which  is  merely  of  fpiritual 
conuiance,  tbe  courts  at  common  law  allow  them  to  pur- 
Cue  their  own  methods  in  the  determination  of  it  %  but 
when  in  fuch  caufe  collateral  matter  arifes,  whidi  is  not 
of  their  conufance  properly,  there  the  courts  of  common 
law  inforce  them  to  admit  iuch  evidence  as  the  com-* 
mon  law  would  allow.  Therefore  if  the  fpiritual  court 
require  more  than  one  witnefs,  to  prove  the  revocation  of 
a  nuncupative  will,  the  king's  bench  doth  not  intermeddleu 
But  if  in  a  fuit  for  a  legacy,  payment  or  a  releafe  be' 
pleaded,  if  they  do  not  admit  proof  by  one  witnels»  the 
king's  bench  grants  a  prohibition.  Z.  Ray,  221. 
DtpofitioBs  aad  2.  Depofitions  taken  in  the  ecclefia&ical  court  (altho'  the 
icDtcocein  the  witncfics  be  dead)  are  not  evidence  in  an  adion  brought 
micAaaical  ^^  common  law;  but  a  fentence  given  in  the  ecdefiaf* 
tical  court  (it  being  a  judicial  ad)  may  be  given  in  evidence 
ill  an  adion  brought  in  the  temporal  courts.  IVatf.  c.  58.  (jr) 
ProUte  of  a  3.  J/.  8  IV.  Hoe  and  Neltbrope.     It  was  held  by  Holt 

will.  chief  juftice,  that  a  copy  of  a  probate  of  a  will  is  good 

evidence,  where  the  will  itfeif  is  of  chattels;  for  there 
the  probate  is  an  original  taken  by  authority,  and  of  a  pub* 
lick  nature;  othcrwife,  where  the  will  is  of  things  in  the 
realty,  becaufe  in  fuch  cafe  tbe  ecclefiaflical  courts  have 


[x)  See  Si^iaisjtt  X.  6. 

no 
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jio  MtkiritytD  take  proba(et»  therefore  fuch  probate  b  bi^t 
a  oopjy  and  a  copy  of  it  is  no  more  than  a  copy  of  it 
cmpy.     $  SM.  1 54. 

4.  It  is  required,  that  wttnefies  be  perfons  of  reputation,  Qoaiiiicatiga  of 
and  free  from  infamy  of  law  and  fad ;  that  they  be  difin-  witncfl^ 
terefted,  and  fo^not  liable  to  the  juft  fufpicion  of  partiality  ; 

that  tbey  be  men  of  difcretion,  and  fane  memory :  and  all 
reafonable  exceptions  are  to  be  allowed  againft  them. 
They  nonift  be  deliberate^  ;and  not  given  to  (wflion ;  con- 
fiftent  as  t»  time,  place,  and  other  circumftances.  They 
maft  be  certain  and  pofitive,  and  not  upon  hearfay  or  the 
Wief  of  other  perfons.  TlKy  ihuft  be' free  from  any  juft 
fo^icion  of  contrivance,  or  confpiracy,  or  any  fort  of  cor- 
n^icn  or  partiality.     2  StiU.  152* 

And  the  canon  law  requires,  that  they  (hall  not  be  fa* 
thee,  fon,  brother,  fifter,  or  other  near  of  ktn«  or  domefticks 
and  dependanta.  And  if  the  matter  to  be  proved  be  merely 
fpicicaaV  the  common  law  (as  was  faid  before)  will  not  in- 
terfere; but  if  a  temporal  matter  falleth  incidentally  in  a 
caufe  in  the<fpiritHal  court,  they  Inuft  admit  fuch  evidence  as 
the  common  law  allows  of,  ocherwife  they  will  be  prohibited. 

5.  Crofs  examining  a  witnefs  fets  him  upright  before  Croft  eitain^ 
the  court,  fo  that  the  party  afterwards  cannot  exse^t  to  his  >oe- 
credibility;  but  he  may  to  his  competency,  if  it  (hould 

come  out  that  he  is  interefted,  or  the  like.  2  Chan.  Ca,  250. 

6.  It  fometimes  happens,  that  there  is  a  deficiency  in  Confrontini  in 
proof  as  to  the  identity  :  in  fuch  cafe,  confronting  of  wit-  ^kac  cire. 
ncfies  with  the  party,  may  be  ordered  after  publication,  and 

they  may  be  cited  in  order  thereto,  and  their  declaration  be 
taken  down  in  the  a£ls  of  courts  but  one  witnefs  to  prove 
ihe  identity  is  fuflSicient. 

7.  If  a  witnefs  is  once  examined  in  general  to  the  libel  Re-extmliiixi|i 
or  allegation,  and  his  depofition  clofed  with  an  a/iur  nefcit^ 

tit  to  any  fuch  effedt,  he  cannot  afterwards  be  re-exa« 
mined,  for  fear  of  fubornacion. ,  But  where  an  examination 
taken  has  been  loft  or  deftroyed,  it  may  be  fupplied  by  a 
new  examination*  So  if  ticketted  to  more  articles  than  the 
examination  takes  in,  he  may  be  examined  again  to  thofe 
omkted.  So  as  to  interrogatories ;  but  then  the  re  exami- 
nation muft  not  be  extended  to  the  libel  or  allegation,  but  to 
tie  internogjatories  only. 

8.  He  that  will  produce  witnefles  that  come  at  a  great  Expences  of  xluk 
diftance,  ought  to  tender  and  allow  them  their  expcnces :  ^^ttntiTci. 

but  the  peKon  againft  whom  they  are  produced^  is  not 

teond   to  bear   any   part  of  thofe  expences,  altho'    the 

wicneflfca  are  bound  to  teftify  the  truth  on  both  lides*  And 

Vol.  lit  ^  R  thcfe 


thcfe  expences  ire  to  be  cendrcd  and  paid  to  them  befbn 
they  depart  from  home,  without  any  regard  bad  to  what 
fuch  witncflVs  might  have  fpent  in  their  own  boufes;  but 
it  ought  to  be  conftdcred,  what  their  journey  or  travelling 
expences  may  (land  them  in.  And  if  fuch  wienefs  (hall 
receive  expences  for  ten  days,  and  {hall  be  difpatched  in 
five,  he  (hall  be  obliged  to  render  back  the  overplus,  j/yi. 
Parerg.  536. 

If  the  party  hath  made  no  agreement  wiih  his  witnef- 
fe9  for  their  joiirney  and  expences ;  they  may  then,  be- 
fore they  are  rworn,'derire  of  the  judge  to  order  them  their 
expences:  which  he  (hail  tax  ind  allow,  according  to  the 
condition  of  the  parties,  the  time,  and  the  diftance ;  and 
decree  the  fame  to  be  paid  before  they  (hall  be  examined.; 
'or,  if  the  witnefleft  defire  the  fame,  he  may  decree  a  mo- 
nition to  the  party  producing  the  witnefles,  u>  pay  the 
fame;  which  if  the  faid  party  ibail  refufe,  he  may  be 
proceeded  againft  to  excommunication.     1  Ougbtm  lai • 

Examination  of  clerks  before  infiitution. 

Sec  »ctiefice* 


r     ri. 


Examination  of  perfons  to  be  ordained. 

See  SDtlrittatiotu  i 


€%t^m^u 


P^XCHANGE  Is,  where  two  perfons,  having  pro- 
^  cured  licence  from  the  ordinary  to  treat  of  an  ex- 
change (of  which  fort  there  are  many  to  be  found  in  the 
ecclefiaftical  records)  do  by  one  infirument  in  writing, 
agree  to  exchange  their  benefices  being  both  fpiritual,  (for 
a  lay  preferment,  as  an  hofpitai,  cannot  be  exchanged  or 
go  for  a  prebend  or  other  fpiritual  benefice,)  and  in  order 
thereunto,  do  refign  them  into  the  hands  of  the  ordi> 
nary  :  fuch.  exchange  being  executed,  the  refignadons  are 
good.     IVatf.  c.  4.     Gibf.  821. 

But  tho'  the  one  is  inftituted  and  induced  into  the 
other's  benefice,  yet  if  the  exchange  be  not  executed  on 
both  parts,  the  clerk  on  whofe  part  the  exchange  was  not 
executed  may  have  his  benefice  again  ;  for  in  this  cafe  of 
exchanging,  the  law  doth  annex  thi^  condition  to  a  re- 
fignation,  via.  if  it  be  fully  executed.     JVatf.  q. /^. 

Thug 
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Thus  where  one  'is  both  infticuted  and  induSed,  and 
the  other  is  only  inftitured,  and  dies  or  refufes  to  finifh  ; 
in  this  cafe,  tho'  they  have  proceeded  fo  far,  yet  the  re- 
figoation  and  all  that  followed  upon  it  fliall  be  void,  and 
both  (if  both  are  living)  may  return  to  their  former  be- 
nefices upon  the  foot  of  former  pofl'eflion  ;  or  if  one  dies  ' 
before  he  is  induced,  and  after  the  indujion  of  the  other, 
this  indu£lion  and  all  that  went  before  (hall  be  void,  be- 
caufe  the  exchange  was  not  fully  executed  during  the 
lives  of  the  parties.     GibJ,  821. 

And  this  is  agreeable  to  the  reafon  of  the  common  law  : 
for  at  the  common  law  if  a  man  exchange  lands,  and  the 
lands  he  receives  in  exchange  be  evi£ied,  he  may  repair 
to  his  own  lands,  and  re-cnrer  upon  them..  Dcg,  p.  i.  c.  i4« 

By  the  31  El.  c.  6.  f.  8.     If  any  incumbent  of  any  henC'^ 
fict  with  cure  of  fouJs^  Jhall  cctruptly  refign  or  exchange  the 
fsme  )  or  eorruptiy  take  for  or  in  rejpelf  of  the  refigning  or  ex* 
changing  the  fame^  d'te^'lh  tr  indireSily^  any  penfion^  fum  of 
moneys  or  other  benefit  whatfotver :  as  well  the  giver ^  as  the 
taker  ^  of  any  fuch  pinfton^  Jum   of  money  ^  or  other   benefit  ...    «, 

corruptly y  Jhall  lofe  double  the  value  $f  the  fum  fo  given ^  taken^ 
§r  had  \  half  to  the  queen^  and  half  to  him  that  Jhall  fue  for 
the  fame  in  any  of  her  majtflys  ccurts  of  record. 

Exchange  of  glebe  lands.     See  (IDIcbe  HatUnS^ 


Cjccommuuicatton^ 


I.  T^Xcommunication  is  an  ecciefiaftical  cenfure,  where-  what* 

*^  by  the  perfon  againft  whom  it  is  pronounced  is,  for 
the  time,  caft  out  of  the  communion  of  the  church. 
God.  6i^ 

2.  And  It  is  of  two  kinds,  the  lefler  and  the  greater :  Leffcr. 
TTie  leffer  excommunication  is,  the  depriving  the  offender 

of  the  ufe  of  the  facraments  and  divine  worfhip ;  and 
this  (entence  is  pafled  by  judges  ecciefiaftical,  on  fuch 
perfons  as  are  guilty  of  obftinacy  or  difobedience,  in  not 
appearing  upon  a  citation,  or  not  fubmitttng  to  penance, 
or  other  injunctions  of  the  court.    Johnf.  16S. 

3.  The  greater  excommunication  is  that  whereby  men  Greater. 
are  deprived,  not  only  of  the  facraments,  and  the  benefit 

of  diyine  offices^  but  of  the  fociety  aAd  converfation  of 
the  faithful.    Jchnf  168. 

R  a  If 
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If  a  perfon  be  excommunicated  generally ;  as  if  tbe 
judge  fay,  I  excommunicate  fuch  a  perjtn  \  this  (hall  be  un« 
derftood  of  the  greater  excommunication.     Lindw.  78. 
IpfolnAo*  4.  I'he  law  in  many  cafes  inflifteth  the  cenfure  of  ex- 

commuiJication  tpfo  fado  upon  oflFeoders ;  which  never* 
thelefs  is  not  intended  fo  as  to  condemn  any  perfon  with- 
out a  lawful  trial  for  his  offence :  but  he  muft  firft  be 
found  guilty  in  the  proper  court }  and  then  the  law  gives 
I    that  judgment  (^). 

And  there  are  divers  provincial  conftitutions,  by  which 
it  is  provided,  that  this  cenfure  (hall  not  be  pronoanced 
(in  ordmary  cafes)  without  previous  monition  or  notice 
to  the  parties,  which  alfo  is  agreeable  to  the  ancient  ca- 
non law.     Gibf.  1046.  1048.  (2) 
Body  conoratt       5'  ^  ^^y  corporate,  or  whole  fociety  together,  cannot 
cannot  be  ex.    be  excommunicated,  for  this  might  involve  the  innocent 
coauniBicacod.  ^'nh  the  guilty  ;  but  fuch  pcrfons  only  of  the  fociety  as 
are 'guilty  of  the  crime,   arc  to  be  excommunicated  Kve« 
rally.     Gibf  1048.  (tf) 
Xmanmlcsto      6.  By  a  conflitution  of  archbifhop  Stratford :  Excom* 
oTcbriftiai^on:.  ^""'^^^^  per  fens  Jball  be  inhibited  the  commerce  and  communion 
jnoAiM.  of  the  faithful  \  and  they  who  communicate  with  them  Jball  bo 

funijhedby  eccteftaflical  cenfure.     Lind.  266. 

Commerce]  That  is,  buying  or  felling,  or  other  inter- 
change  of  wares  or  merchandize.     Lind,  266. 

By  eccleftujiical  cenfure^  That  is,  by  the  leffer  excommu- 
nication, if  they  have  not  been  admoniChed  to  defift ;  and 
by  the  greater  excommunication,  if  they  have  been  admo- 
nifbed,  and  have  not  defifted.     Lind.  266. 

And  by  Art.  33.  That  perfov^  which  by  open  denunciation 
of  the  chufch  is  rightly  cut  cfffrom  the  unity  of  the  churtb^  and 
excommunicatid^  ought  to  be  taken^  ef  the  whole  multitudt  pf 
the  faithful^  as  an  heathen  and  publican  ;  until  he  be  openly 
reconciled  by  penance^  and  received  infp  the  church  by  a  judgt 
that  hath  authority  thereunto. 


{j)  Thus  by  5  and  6  Ed.  6.  e,  4.  §  2.  every  perfon  who 
/hall  fmite  or  lay  violent  hands  upon  another  in  any  churchy 
or  chorch-yard,  Oiall  be  deemed  ipfe  faQo  excommunicate  3 
yet  a  defendant  cannot  plead  excommunication  in  a  plaintiff 
without  (hewing  either  a  fentence  of  excommaoication  by  the 
ordinary^  or  a  con  virion  at  law.  See  CbutCf^,  X.  8.  and 
where  the canoniib  fpeakofan  excommunication  ipfofoQo^  they 
are  onanimous  that  a  declaratory  fentence  is  neceilkry.  Qii. 
Cod.  1049.   Vid.  IDeyribationj  imhe  motet. 

(«:)  Lind.  348.  (rr)  6^  5.  II.  e. 

And 


^jreommttntcdttott;  hs 

And  this  is  according  to  the  ancient  rule  of  the  church: 
And  it  was  further  ordaineii  by  many  other  ancient  con* 
fitutions  of  the  church,  that  if  a  perfon  excommunicated 
io  cue  city  or  didcefe  w,ent  to  another,, whoever  received 
kin  to  communion*  (hould  be  alfo  excommunicate ;  for 
which  reafon  no  ftranoers  were  to  be  received  to  commu- 
lion,  till  they  (hewed  their  letters  of  recommendation; 
And  the  fame  was  made  part  of  bur  englifli  conftitution^ 
in  the  council  of  London,  in  the  year  1126,  that  no 
ferfon  (hall  prefumeto  receive  tocommtmion  any  ftranger 
excommunicate;  and  if  any  (hall  knowingly  do  fo,  he 
bimfcrlf  (bail  be  deprived  of  chriftian  communiun^     Giif. 

IO49. 

7.  By  Can,  85.      The  churrhwardens    or    queftmeo  To  bt  kept o«t 
efpeciilly  (haK  ice  that  all   icrf^ns  excommunicated,   and  •^ the  ehafcli. 
lb  denounced,  be  kept  out  of  the  church. 

AnJ  if  a  clergyman  prefume  to  officiate,  after  he  is 
excommunicated,  the  canon  law  orders  him  to  be  de« 
prived.     Gibf.  1049.  {b) 

8.  In  the  ancient  church,  the  fentences  of  the  greater  t^  bt  pttUideff 
excommunication  were  folcmnly  promulged   four  times  in  denotmced  evt^ 
the  year;   with  candles   lighted,  beils  tolling,  the  crofs^"**"^' 
and  other  fnlemtiities.     Lind,  355. 

And  hy  Cdn.  65.  All  ordinaries  (hall,  in  their  feveral 
jurifoidions,  carrfully  fee  and  give  order,  that  as  well 
thofe  who  for  obflinate  rctufing  to  frequent  divine  fervice 
cftabiifhed  bv  pubiick  authority  within  this  realm  of  Ei^* 
land,  as  thofe  alfo  (efpecially  thofe  of  the  better  (brt  and 
condition)  who  for  not^r'ous  contumacy  or  other  notable 
crimes  (^and  lawfully  excttmmunicate,  (unlefs,  within  three 
snooths  immediately  after  the  faid  fentence  of  excommuni- 
cation  pronounced  againft  them,  they  reform  themfelveSf 
tnd  obtain  the  benefit  of  abfolution,)  be  every  fix  months 
cnfuing,  as  well  in  the  parifli  church  as  in  the  cathedral 
church  of  the  diocefe  in  which  they  remain,  by  the  mi* 
nifter  openly  in  time  of  divine  fervice  upon  fome  Sunday, 
denounced  and  declared  excommunicate,  that  others  may 
be  thereby  both  admoni(hed  to  refrain  their  company  and 
(bciety,  and  excited  the  rather  to  procure  out  a  writ  de 
excommunicato  capiendo,  thereby  to  bring  and  reduce 
ibem  into  due  order  and  obedience.  Likewife  the  regi(ter 
of  every  ecclefiaClical  court,  (hall  yearly  between  Michael- 
oias  and  Chriftmas,  duly  certify  the  archbi(bop  of  the 
province  of  all  and  fingular  the  premiilet  aforefaid* 

(A)  Jf.  c.  J7.  3  &  6. 

Si  I  9.  Where 


24^  Cjrcommunication* 

DifaMed  tn  ^  ^.  Where  a  man  is  excommunicate  by  theJaw  of  holy 

hiiai(iiiaaioiu  church,  and  he  fueth  an  a Aion  re^l  or  pcribnal,  the  de- 
fendant may  plead,  that  He  who  fueth  is  excommanicated  ; 
and  of  this  it  behoves  him  to  (hew  the  bifhop's  letters 
under  his  feal,  witneffing  the  excommunicationy  and  a(k 
judgment  if  he  (hall  be  anfwcred.  But  in  this  cafe,  if  the 
plaintiff  cannot  deny  it,  the  writ  fhall  not  abate,  but  the 
judgment  (hall  be,  that  the  defendant  (hill  go  quit  with- 
out day ;  becaufe  when  the  plaintiff  hath  purchafed  his 
letters  of  abfolution,  and  flie^ed  them  to  the  court,  he 
may  hav^  a  re-fummons  or  re-attachment  upon  his  original, 
according  to  the  nature  of  his  writ.     Litt.  (c&.  201.  (r) 

And  either  the  greater  or  lefler  excommunication  dif- 
ableth  the  party,     i  /f/?.  134. 

Yet  every  excommunication  difableth  not  the  party. 
Thus,  if  bailiffs  and  commons,  or  any  other  corporation 
aggregate  of  many,  bring  an  action  ;  excommunication 
in  the  bailiffs  (hall  not  difable  them,  fur  that  they  fue  and 
anfwer  by  attorney;  but  otnerwife  it  is  of  a  fole  corpo- 
ration,     i  Inji.  134. 

And  where  it  appeared  in  the  bill,  that  the  plaintiff  was 
a  recufant  convi£i,  and  fo  as  a  perfon  excommunicate  ; 
notwichflanding  which,  the  defeadant  had  anfvrered  him, 
and  then  prayed  a  prohibition,  the  court  told  him,  that  by 
aofwering  he  admitted  him  a  perfon  able,  and  it  was 
then  too  late  for  that  plea.  And  a  prohibition  was  denied. 
Gibf.  1050.     AV  SS. 

Norif  abifhop  be  defendant,  fliall  an  excommuni'^ation  by 
the  fame  bifhop  againft  the  plaint'fFdiCable  him    1  In/i.  1 34/ 

If  executors  or  adminiflrators  be  excommunicated,  they 
may  be  difabled  ;  becaufe  they  which  converfe  with  a  per* 
fon  excommunicate,  are  excommunicate  alfo.     i  laji,  134. 

It  is  intimated  by  Bradon,  that  a  commifTary  or  official 
in  this  cafe  may  teflify  the  excommunication ;  but  Li,t- 


(f)  ExrommMntcato  interdicitur  omnh  aQus  legitimut ;  ita  quod 
mgire  noH  potefty  nee  ali quern  eon*vinire,  licet  ipji  ab  iiits  poffit 
€%nveniri,  £ra3,  lib,  5.  f.  426.  b.  Flet.  lib*  6.  e,  3K.  bee 
alfo  Trollop^  cafe,  8  Rep.  68.  This  policy  Mr.  Juftice  Black- 
■ftone  has  iraced  to  the  ancient  cofloms  of  our  Britifh  anceAors 
asdefcribed  by  C;&{^ryde  BelL  Gall.  lib.  6.  by  which  thofe  who 
Nvere  interdided  by  the  druids  f/om  their  facrifices,  in  numer^ 
impiorum  ac  /ciUrai§rum  babetur :  ab  iis  omnes  decedunt  adi- 
turn  eoriim /ermonemque  defugiunt  nt  quid  ex  contagioue  incommodi 
meeipiant :  neque  iis  petentibuj  Jus  redditur,  nequi  bsxoj  ulhtt 
t^mmunicatitr.     3  CfM.  102. 
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tfcfon  in  the  paflage  above  recited  namefh  the  bffliop  onIf» 
And  Lord  Coke  faith ;  none  can  certify  excommunication 
but  only  the  bifliop,  unlefs  the  bilhop  b&  beyond  fea  or 
in  parts  remote ;  or  one  that  hath  ordinary  jurif4i^ion, 
and  is  immediate  officer  to  the  king's  cour<s ;  as  the  arch- 
detcoo  of  Richmond*  or  the  dean  and  chapter  in  time  of 
vacation.  But  in  ancient  time,  every  official  or  cummifTary 
might  teflify  excommunication  to  theking*s  ccurt$  and  for  / 

the  mifchief  that  enfued  thereupon  it  was  ordained  by  par« 
liament,  that  none  ihould  tcftify  excommunication,  but  the 
bifliop  only.     1  Infi.  1 34. 

Of  this  power,  as  retrained  to  the  bifbop,  Lindwood 
writeth  thus:  At  the  requeft  of  inferior  prelates,  the  king 
nfeth    not   to  write   for   the   taking  of  excommunicates. 
Wherefore,  if  any  be  excommunicated  by  a  perfon  inferior 
to  the  bilhop,  as  by  the  dean,  or  archdeacon :  the  Invoca- 
tion of  the  king's  majefty  ought  to  be  made  by  the  bifliop; 
kn  they  who  are  inferior  to  bi(hops  cannot  call  in  the  fecu- 
lar  arm,  but  the  biibops  ihall  execute  their  fentences  -,  and 
if  the  bifliops  will  not  do  this,  they  may  be  compelled  there* 
luto  by  the  archbifhop.     Lin  J.  350. 

10.  The  rule  of  the  canon  law  is  that  an  excommuni^Maynotbeprf. 
^aie  perfon  (ball  not  be  prcfcnted  to  a  benefice:  and  he ^ "****'" ■**•"•• 
^Rpbo  knowingly  fhall  prefent  an  excommunicate  perfon, 

Ihal)  be  fufpended  from  prefenting  to  any  benefice,  until 
ht  fliall  have  obtained  abfolution.     Gih/.  1050. 

1 1.  Neither  by  the  canon  law,  can  a  perfon  excommu-  Nor  bean  adv*. 
caie  be  an  advocate.     Gil/,  1050.  "^' 

12.  VVhilft  an  excommunicate  perfon  is  under  that  fen-  Nora witoeft. 
tence,  he  is  difabled  to  be  a  witnefs.     Swin,  109.  (d) 

J  3.  It  was  anciently  holden,  thatexrommunication  was  Whether  he  may 
a  good  caufe  of  challenge  againft  a  juror ;  yet  not  princi-^*  j"'^'' 
pal,  but  only  to  the  favour,  unlefs  the  record  of  the  judg- 
Dcnt  be  produced.     2  Hezui  ^l\i. 

14.  An  excommunicate  petfoD  may  have  itut  benefit  of  May  have  the 

clergy.      2  haw.  338.  ^benefii  of  clergy. 

15.  An  excommunicate  perfon  may  make  a  teftameotj  Whether  he  may 
vole/sbe  be  excummunicated  by  the  greater  excommunica-  "*^'^*  *  ^^^ 
tion.     Swin.  109.     G9J,  O.  £.  37.  "**"* 

16.  An  excommunicate  perfon  may  be  appointed  ex*  whether  be  nay 
fculor,  and  is  capable  of  a  legacy ;  yet  pending  the  ex- ''^  •*•*'■*•'• 
communication,  he  is  not  to  be  admitted,  by  the  ordinary, 

aor  ib^ll  commence  or  profecute  any  fuit  or  adtion  for  hta 
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teftalor't  fpodB :  yet  tfati  doth  not  null  bis-  CMcutor&ip, 
or  quite  dcftroy  the  a&ion,  but  only  rafpeiids  it  until  bi» 
abfolution.  GtJ.  O.  L.  37,  38.  Swuu  ^6^* 
Mil  iMt  hafc  1 7*  By  Can.  68.  If  the  miniffer  reftife  to  bury  WKf  corpt « 
iriAuA  barUl.  ^j^^ept  the  party  deceafed  were  denounced  excommunicated 
by  the  greater  excommunication,  for  (bme  grievous  and  no- 
torious crime,  and  no  man  able  to  tefiify  of  his  itpentance  : 
he  (hall  be  fufpeoded  by  the  bifliop  from  his  mioiftry  for 
the  fpace  of  three  months. 

But  by  the  rubrick  in  the  book  of  common  prayer,  7b$ 
burial  office  Jhall  net  be  ufedfer  any  that  die  excemmunicate. 
iTrit  df  ncom*      ig.  Upon  this  head,  it  is  proper  to  take  notice  of  a  con* 

the  ambiguous  fenfe  in  which  the  word  Significavit  is  ufcd; 
fometimes  to  denote  the  bifliop's  certificate  of  the  exoom* 
munication  into  the  court  of  chancery,  in  order  to  obtain 
tb:  writde  excommunicato  capiendo;  fometimes  to  denote 
that  writ  itfelf.  In  this  latter  fenfe  it  feemeth  more  pro^ 
perly  to  be  applied ;  the  writ  having  received  its  namv^ 
from  this  fame  word  in  the  beginning  of  it. 

By  the  law  and  cuftom  of  this  realm,  the  perfep  who  ro** 
,  maineth  forty  days  under  the  fen tence  of  excommunication^ 

ihall  at  the  requeft  of  his  proper  diocefan»  be  arrefied  and 
imprifoned  by  a  writ  of  de  excommunicato  capiendo  direAed 
to  the  iheriiFj  but  firfl  there  ought  to  be  a  certificate  from 
fuch  diocefan  under  his  epifcopal  feal,  fignifying  to  the  courc 
ot  chancery  the  contempt  of  the  party  to  holy  church. 
Lind.  350.     Swin*  109. 

Which  forty  days  are  to  be  accounted  sfter  the  midifler 
hath  publiihed  the  excommunication  in  the  church;  which 
is  done  by  virtue  of  an  inftrument  he  hath  for  that  pur- 
pofe,  under  the  feal  of  the  ecclefiaflical  court :  and  then  if 
the  pcrfon  excommunicated  doth  not  fubmit  within  forty 
days  after  the  faid  publication,  he  may  (after  fuch  certi* 
ficate  fo  made  asaforefaid)  be  arretted  upon  the  excomtnu- 
nicato  capiendo.     Swin.  109. 

.  But  tho'  the  bifhop  may  certify  not  only  an  excommu- 
nication made  by  himfelf,  but  alfo  an  excommunication 
made  by  his  commiflary  or  official  who  doth  it  in  his  righty 
and  by  his  archdeacon,  whofe  jurifdiSion  is  derived  from 
him  (in  which  cafe,  the  rule  in  the  regifler  is,  that  wheii' 
the  bifhop  fignifieth  an^  one  to^be  excommunicate  by  a«- 
tbdrity  of  the  archdeacon  or  official,  it  ought  always  to  bo 
faid  in  the  writ  to  be  by  the  authoiity  of  that  bifhop  or  him 
who  fo  ccrtifieth) ;  yet  he  may  not  certify  that  which 
hath  been  done  inanothcr  court :  and  therefore  a  certifi- 
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cal^  ihat  another  blOiop  hath  certified  hiin^  or  that  be  hath 
foea  a  Hmtcnce  of  excommunicatioD  made  by  another 
Ufliop,  is  of  no  force.    Gibf.  1050.     i  Infi.  134. 
.   hid  if  the  bifliop  make  a  wrong  certificate,  he  fluU 
be  liable  to  be  made  a  party,  and  to  pay  coftt.    Str,  1190. 

At  the  conrmion  law,  a  certificate  of  the  bifliop,  where- 
ttpoo  a  fignificavit  was  to  be  granted,  ought  to  expreft  the 
caufey  ai^  the  fuit  againft  him,  fpecially  in  the  certificate  % 
to  the  end  the  temporal  judges  may  fee,  whether  the  fpi- 
ritual  court  hath  cognisance  of  the  original  caufe,  and 
whether  the  excommunication  be  according  to  law ;  that 
if  it  be  otherwife,  they  may  write  to  them  to  abiolve  the 
ptftf.     2  Inft*  623. 

Forfince  it  doth  afi«d  the  liberty  of  a  man's  perfon^ 
dbcfcfiare  it  concerneth  a  temporal  intereft.     i  Hal^sHi/k 

409- 
'And  the  biihop  baring  certified  the  excommuntcatioa 

nsder  feal,  albeit  he  dieth,  yet  the  certificate  (hall  lenrew 

I  Im/9.  134. 

Lord  Coke  fays ;  the  writ  of  excommunicato  capiendo 
praceedeth  only  ex  gratia  regis.    2  Jn/l.  62  r. 

Oa  the  contrary!  Lindvi^od  faith,  this  writ  is  grant* 
aUeof  right,  exdebito.     Lift  J.  351. 

And  by  a  conftitution  of  archbifliop  Bomfiui^  delivered 
in  the  wonted  drain  of  that  archbifliop's  conftitutioos ;  If 
the  king  deny  the  accuftomed  writ  de  excommunicato  ca- 
piendo, his  cities,  caftles,  towns,  and  villages  within  that 
dioceiiiL  (hall  by  the  biOiop  be  put  under  an  interdldy  un» 
til  the  Tame  (hall  be  granted.     Lind.  351. 

Dr.  C^s  (with  more  moderation)  faith  concerning  this 
writ,  that  it  is  a  liberty  or  privilege  peculiar  to  the  church 
of  England,  above  all  the  realms  in  Chriftendom  that  he 
hath  lead  of,  that  altho'  the  affiftance  of  the  fecular  arm 
hath  ever  been  afforded  to  the  church  in  moft  other  chrif-  / 

tian  countries,  as  well  as  this,  yet  in  no  inftance  is  it 
perhaps  fe  farely  and  fo  efiedually  reached  out,  as  in  the 
cxecation  of  this  writ,  which  is  debitum  juftitiae,  and  not 
made  to  depend  upon  the  pleafure  of  the  prince.  For  thoT 
in  one  place  it  is  faid  by  the  king  in  the  regifter,  that  it 
proceedeth  on  his  grace ;  yet  a  note  in  the  fame  book 
upon  the  fame  words  teaches  us,  that  fuch  claufe  is  only 
uM  to  honour  of  the  king,  albeit  he  is  bound  to  grant 
it  de  jure :  and  it  is  exprefsly  faid  in  theaforefaid  writ,  and' 
in  dfwers  others,,  to  iffue. according  to  the  cuftom  of  ]^g- 
land ;  or  in  other  words,  according  to  the  common  law 
•f  the  icahiu    Of.  Jpoi.  8« 
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And  this  feems  to  be  agreeable  to  the  tenure  '•£  cIm 
Aacute  of  Articitli  cleri,  9  Ed*  ^.  Jh,  1.  e.  12.  where,  to 
the  complaint  of  tbe  dergy  in  this  i^ped^  the  king  maketh 
ainfwer ;  that  the  (aid  writ  was  never  yet  denied,  nor  Jliall 
be  hereafter.  i 

And  the  expreffion  in  the  fiatliteof  a  &  3  Ed.  6.  c.  13. 
concerning  tithes,  is,  that  the  biibop  may  nquiri  procefr 
of  excommunicato  capiendo. 

By  the  statute  of  the  5  EHx.  c,  23.  F^rafmuch  as  dhiri 
pirfons  grinding  in  many  great  crimes  and  effences^  affertaim* 
ing  merely  f  tbe  jurifuMen  and  diterminatim  of  tbe  euUfi^ 
q/lical  cewrts  and  judges  ef  ibis  realm^  ere  many  times  unpw» 
nijhed  fer  want  of  due  execution  of  the  writ  de  excommunK 
cato  capiendo  \  tbe  great  abufe  wbereof^  as  it  JbnJd  Jum^ 
iatbgrown^  for  tbat  tbe  faid  writ  is  not  retumabU  inia  amf 
court  tbat  might  have  the  judgment  of  the  well  executing  amd 
Jerving  the  faid  writ ;  but  hitherto  bath  been  left  only  ta  ibt 
Mifcretion  of  tbe  /beriffs  and  their  eUputitSy  by  xxAofe  negligencas 
and  defaults  for  the  mo  ft  fart  the  faid  writ  is  not  executed  irpr 
^an.  tbe  offenders  as  it  ought  to  be  \  by  reafon  whererf^  fuch 
offender i  he  greatly  tncouragtd  to  continue  thiir  finful  and  eri^ 
Mtsous  lifty  tO'the  difplea/ure  of  almighty  Gody  and -contempt 
of  the  ecclifiaftical  laws  of  this  realm  I   f.  i. 

Therefore  it  is  ena&ed^  that  every  writ  ^/'excommunieato 
capiendo,  that  fhall  be  granted  out  of  ibeWgh  court  of  tban^ 
ctry^  fhall  he  made  in  the  time  of  the  term  ;  and  returnable  im 
the  king*s  bench  in  the  term  ntxt  after  the  telle  of  the  farm 
•wurit ;  and  tbe  fume  writ  fbdi  be  made  to  contain  at  lea/L twenty 
days  between  the  tefie  and  the  return  thereof:  and  after  tbi 
fame  writ /ball  be  fo  made^  andfealed^  it  Jball  be  forthwith 
^brought  inta  the  court  of  kin£s  bench^  andf\here  in  prtfence  of 
'the  jufiices  Jball  he  opened  and  deliver  id  of  record  to  tbe  flsarifff 
ar  other  officer  to  whom  the  ftrving  arid  execution  ibereef  /ha li 
-appertain^  or  to  his  or  their  deputy  or  deputies :  and  if  after -^ 
.wards  it /ball  appear  to,  the  jujlicis.of  the  fame  courts  tbat  tba 
fame  writ  fo  delivered  of  record  be  not  duly  returned  before 
them  at  the  day  of  the  return  thereof y  or  that  any  other  default 
or  negligence  bath  been  ufed  or  had  in  the  not  wellferving  and 
executing  of  the  faid  writ,  the  faid  juflices  /hall  affefs.  fuch 
amerciament  upon  the  faid  fbtriff  or  other  officer  in  whtmfucb 
default  fhall  appear^  at  to  them  /hail /eem,wut^  the  fame  to 
be  efireaied  into  the  exchequer ^  ai^ther  amerciaments  have  been 
ufed,     f.  2. 

jfnd  the  fberiff'  or  other  officer  tr.wbom  fuch  writ  of  exconi<* 

'municato  capiendo,  or  other  procefs  by  virtue  of  this  a& 

/hall  be  dirtied,  /hall  not  in  any  wifit  he  compelled  ta  hring  the 
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isJf  tf  fntb  pirfeu  as  /ball  be  named  in  tbifaid  writ  tr  pro" 
irfs^  mxU  tbifaid  CQurt  $/  king*s  betub  at  tbe  day  cf  tbi  re» 
tmrm  tbinafy  hut  Jhall  onfy  rtturn  tbi  f ami  writ  and  fir  oafs 
tbiiber^  with  diclaration  briefy  bow  and  in  wbat  manner  bi 
baib  firvid  and  executid  tbi /ami.     f.  3. 

And  if  fucb  Jbiriff  or  §tber  officer  fball  return^  tbat  tbi 
forty  connat  he  found  witbin  his  hailiwick  ;  the  faid  juftias 
of  tbi  hinges  hencb  fball  award  a  wnt  ^capias  again/i  tbi 
firfm  namid  in  tbe  faid  writ  ^/excommunicato  capiendo  ; 
ritsnmabli  in  thi  fame  court  in  the  term  time^  within  two 
wumtbi  at  Uaft  after  tbe  tefte  thtreofs  ^'^^  ^  procUmation  t» 
hi  ionfaimd  in  tbe  faid  writ  of  capias,  that  the  Jberiff  or 
abir  officer  as  aforefaid^  in  tbe  full  county  court,  or  at  the 
affixiS  or  quarter  Jeffions  within  tbe  faid  county,  Jhall  make  open 
prmlamatiin  ten  days  at  leaji  before  the  return^  tbat  the  party 
mimed  in  the  faid  writ  /hali,  within  fix  days  next  after  fucb 
proelamation,  yield  bis  body  to  the  prifon  of  the  faid  fberiff  or 
kbir  fsub  officer,  then  to  remain  as  a  prifonevy  according  to 
tbi  tenor  and  tjfe&  of  thi  firji  writ  ^excommunicato  ca- 
piendo! upon  pain  of  forfeiture  of  lo\.  And  thereupon,  af' 
terfucb  proclamation  had,  and  the  faid  fix  days  pa/l  and  ex^ 
piredy  tki  laid  fieri ff  or  other  officer  fball  make  return  of  tlm 
fami  writ  of  capias  into  the  faid  court  of  king's  btnch^  of  all 
Aat  bi  batb  dom  in  thi  execution  thereof,  and  whether  the 
party  named  in  tbe  faid  writ  have  yielded  bis  body  to  prifon 
w  not,     f.  4.        ' 

And  if  upon  the  return  cf  the  faidjheriff  it  Jhall  appear ^ 
tbat  tbi  party  namid  in  the  Jame  writ  «/ capias  bath  not  yielded 
bis  tody  to  the  gaol  and  prifon  of  the  faid  fberiff  or  other  officer^ 
acemrdinz  to  the  efffG  of  the  fame  proclamation  ;  every  fuch 
Perjom  tbat  Jhall  jo  make  default^  fball  for  every  fucb  default 
ferfeit  to  the  king  j  o  1 ;  to  be  ejlreoted  into  the  exchequer ^  as 
fines  and  amerciaments  there  taxed  and  ojfejfed  ate  u)ed  to  bom 

Ami  thereupon  the  faid  juftices  of  the  king's  bench  Jhall  alfo  \ 

award  fortb  one  other  wnt  of  capias  agoinji  tbe  Jaid  per  fin 
tbat  fo  fball  be  returned  to  have  made  default,  with  Jucb  like 
prociamation  as  was  contained  in  the  fif/i  capias,  and  a  pain 
of '20\  to  be  mentioned  in  the  faidfecr,nri  writ  and  proclamationm 
And  tbe  fberiff  or  other  officer  to  whom  the  faid  fecond  writ 
if  capias  Jball  bi  jo  dire£ied^  Jhadferve  and  execute  the  jaid 
wriiy  in  fucb  like  manner  and  f-.rm  as  before  is  expreffed  for 
tbi  fifving  and  executing  of  the  faid  firfi  writ  of  capias. 
And  if  tbe  Jbiriff  or  other  officer  Jball  return  upon  the  faid 
fumed  capias,  thsst  he  bath  made  the  proclamation  according  to 
tiiiiaor .  emd  tffi^  of  tbe  fame  writ^  and  tbat  thi  party  hath 

not 
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Wti  fUldid  Us  hdf  t§  prifm  atcmUmg  t$  tht  tm&r  •ftbifiid 
frmhmatim }  tbtm  thi  faii  fartj  ihmt  Jkmil  fo  mmk§  drf^ali^ 
JbtMfvr  juth  bis  ctmumpi  and  (Ufamk  fttftit  U  ibe  kimg  mjmm 
if  20  I9  U  he  iftr^miid  imio  thg  ixcb^pur  ms  ffsrtftidm     L  h* 

And  iben  tbf  jaidj.fiicisJbjU  Bkimfifi  smardftrtb  §m  9tbtr 

writ  tf  capias  againfi  thi  faid  p^ty,  with  facb  Hit  prtch" 

maii^M  end  pain  •f  firfiiturg  as  was  amtaimd  i«  iht  /aid 

fie^nd  writ  t/'capras :  And  tbi  fiariff'Br  9tber  •ffiur  t$  tsfhtm 

tbi  faid  tbird  writ  ^capias  fia^l  f§  hi  direSed^  /baUfirxM 

anaUi  tbi  /aid  tbird  writ  «/*  capias,  injuch  like  wumiur 

farm  as  hifm  in  ibis  a£l  is  ixprtjfedfor  tbi  firvimg  assd  cxv* 

itaimg  if  tbi  fatd  firji  and  fa^^nd  writs  ^capias:  And  if 

Mfi  fb^riff  or  ubrr  •ffic^r  t9  wbtm  tbi  exicntitn  §f  tbi  faid 

Mrd  writ  /ball  apptrtaim^    d§  make  return  if  tbi  faid  tUrd 

Writ  tf/* capias,  that  tbi  party  upon  fuch  p^idamatiam  bmb  m$i 

yiilded  bis  hsdy  toprifn^  according  ti  tbt  tinmr  tbiriaf\  twry 

fmcb  party ^  fir  every  fucb  antcmpt  and  defank^  ^U  ltkt%KMfa 

Jarfeit  ti  tbi  king  fitbi"  20 1,  ti  hi  tftr rated  ht  nunmer  aftre^ 

faid     And  tbereupen  tbi  faidjujiices  if  tbi  king's  himcb/ball 

Ukiwiji  inward  firth  em  writ  tf/*  capias  ogainfl  tbi  faid  parfy^ 

witb  like  pnc/amUiiiij  and  liki  pain  if  fwrfntun  af  %cL 

And  alfo  tbi  faid  jufiicis  fball  baw  autbarity  infmitely4a  award 

ftuh  pncifs  if  c^^xts^  witb  fmcb  like  pnc^amattm  and  pahs  if 

firfiiture  if  20  I,  as  is  he  fen  limited^  ogaimfi  tbi  faid  party 

ibat  fo  /bail  maki  default  in  yiilding  ef  his  body  ti  tbi  pri/$m 

efthefhfriff\  u^.til  fuch  time  as  by  r  etum  if  fomi  if  the  faid 

writs  hefcre  the  faid  juflices^  it  fhall  appear^  that  tbi  faid 

forty  hath  fielded  himfelf  te  the  cufiody  rf  the  faid  JherfffF  er 

ether  officer^   according  a  the  ten9r  of  tne  faid  pnclam^iiu : 

and  the  party  upon  every  defuult  end  contimpt  hf  him  made 

agair./f  thi  frcclamation  if  any  if  the  faid  writs  fi  infinitily  te 

bi  awarded  againfi  bimy  /hall  incur  like  pain  and firftstttre  if 

20 1 9  ti  hi  elhtated  in  lite  manner,     f,   7, 

And  vhen  any  te^ [on  /h  At  jit  Id  his  hody  te  the  hands  ef  the 
flyer  iff  or  etler  'ffn^^  ^pon  cny  of  the  fakd  writs  i/' capias; 
be  /hall  remain  in  the  prifon  and  cujldy  if  thi  faid  fl>ertff  er 
ether  officer^  without  hail,  in  fucb  manner  and  frm  as  bi 
fiiould  h'.vi  dine  if  he  had  hein  apprehended  upen  the  writ  if 
CxcoiDinunicato  capiendo,     f.  8. 

And  if  any  fhe* iff  or  other  effcer  hy  wb^m  the  faid  writs  ef 
capias  er  any  of  them  fhall  he  returned  as  is  aforifaid^  eb 
tnake  an  i^ntrue  return  upon  ar,y  of  the  faid  writs^  that  the  party 
named  in  the  faid  wtit  bath  mt  yielded  bis  hody  upon  tbi  faid 
proclamatiinsy  cr  any  ofthem^  where  indad  tbi  party  did yiiU 
bimftlf  acarding  ti  the  efftS  of  the  fame  \  every  fucb  fberiff  er 
etber  officer^  fir  every  fucb  falfe  atsd  untrue  return^  fball  ftr^ 

fiit 
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fni  U  ibi  forty  grieved  ibefum  rf  40 1,  t9  hi  ticwmd  In  awf 
rf  tbi  king*$  C9uns  tf  record,     f.  9. 

Prenidid  ahoays^  that  in  Wales,  and  the  eeunties  palatine 
i^f  Lanctfter,  Chcfter,  Durham,  and  Ely,  and  in  the  cinqm 
ftrts^  being  jurifdiSiions  and  places  exempt^  where  the  king^s 
writ  drtb  not  run^  and  proce/s  of  capias  from  thence  not  rr- 
tnrmabli  into  the  king^s  bench ;  after  any  figni&cavit  being  of 
record  in  the  faid  court  of  chancery^  the  tener  of  fucb  fignifr- 
ca?it  by  mittimus  >%«//  he  fent  tofuch  of  the  head  offictrs  oftba 
faid  country  of  Wales,  counties  palatine^  and  places  exempt^ 
mtbin  whofo  jurtfdidtion  the  offenders  Jball  be  refiant\  that  h 
to  fay^  to  the  chancellor  or  chamberlain  for  the  faid  county 
palatine  ^Lancafter  and  Chefter,  and  for  the  cinque  ports  to 
tbi  lard  warden  of  the  fatne^  and  for  Wales  and  Ely  and  tbo 
eooaOy  palatini  ^Durham  to  the  chief  jufiice  or  juflices  then: 
and  tberiupon  every  of  the  faid  juflices  and  officers  to  whom  fucb 
ionuTi  of  fignificavit  u/iri ^mittimus  Jhail  be  diredfedand  do^ 
Mmred^  fiM  have  power  to  make  like  procefs  to  the  inferior 
qfficirs  to  whom  the  exicution  of  procefs  there  doth  appertain^ 
ritunmbli  before  the  juflices  there^  at  their  next  fejfions  or 
aturts^  two  months  at  the  leaft  after  the  tejle  of  every  fucb  pro^ 
€ifs  :  fo  always f  as  in  every  degree  they  /bail  proceed  in  their 
fiffiens  and  courts  againft  tbo  offenders  as  the  juflices  of  tbe  faid 
€ourt  ofkin£s  bench  are  limited  by  the  tenor  of  this  a£t  in  term 
times  to  do  and  iXicuti.     f.  1 1. 

ProvieUd  alfo^  that  any  perfon  at  the  time  of  esny  procefs  of 
capias  aferementioned  awarded^  being  in  prijon^  or  out  of  this 
realm  in  the  parts  beyond  the  fea^  or  within  age^  or  of  none* fane 
memory^  or  woman  covert^  fhall  not  incur  any  of  the  pains  or 
forfeitures  aforementioned^  which  fhall  grow  by  any  return  or  de^ 
fmtk  happenings  during  fuch  time  of  non-age^  imprifonment^ 
being  beyind  feUy  or  non-fane  memory ;  and  the  party  grieved 
may  plead  every  fucb  caufe  or  matter  in  bar  of  and  upon  the  dif^ 
trefs  or  other  procefs  that  fhall  be  made  for  levying  of  any  of  tbo 
faid  penns  or  forfeitures,     f.  12. 

And  if  the  offender  againft  whom  any  fuch  writ  ofcxcotti*^ 
mttiticaco  capiendo  Jbail  be  awarded,  j/baU  not  in  the  fame 
writ  have  afufficient  and  /awful  addition  ;  or  if  in  tbe  fignU 
ficaviC  it  be  not  contained^  fbat  the  excommunication  doth  pro^ 
cad  upon  feme  caufe  or  contempt  of  fome  original  matter  of  be* 
njjff  or  refujlng  to  have  bis  child  baptized,  or  to  receive  the 
My  communion  as  it  is  now  commonly  ufed  to  be  received  in  tbe 
merch  of  England,  or  to  come  to  divine  fervice  now  commonly 
oUidin  the  faid  church  of  England,  or  error  in  matters  of  re* 
upon  or  do£lrine  now  received  and  allowed  in  tbejaid  church 
rfEtkghsidf  meontineney,  ufvry^fimony,  perjury  in  the  ecclefi" 
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aftical  courts  pr  idolatry  :  that  tbtn  all  and  gvgrj  tbi  paims  mid 
forfeiiuTis  limited  againft  Jucb  ptr/ms  excommuiicaU  hj  this 
fiiUuti^  by  nafon  $f  juch  writ  §f  excommunicato  dfucodo 
wanting  fufficieat  additi$n^  or  offucb  fignifictvit  wamii»g  all 
ibe  laufti  aforementioned^  Jball  bo  utterly  void  in  law  ;  and^  by 
way  of  plea ^  to  be  allowed  to  the  party  grieved,     f.  13. 

If  the  addition  fbail  be  with  a  nuper  of  tbe  plact^  in  every 
fiich  cafe  at  the  awarding  oftbefirft  capias  with  prodcmatiou 
according  to  the  form  mentioned^  one  writ  of  pr^clamatvAi  (witb» 
out  any  pain  exprejfed)  fhall  be  awarded  into  the  county  where 
the  offender  fhall  be  mofl  commmly  refiant  at  tbe  tiau  oftta 
awarding  of  the  [aid  fir fl  capias  with  pain,  in  tbe  fame  writ 
of  proclamation^  to  be  returnable  the  day  of  tbe  return  of  the 
Jaidfirfl  capias  with  pain  and  proclamation  thereupon^  atfima 
one  fuib  time  eind  CQUrt^  as  is  prefcribod  for  the  proclamuion 
upon  thefaidfirjl  capias  with  pain  :  and  if  fucb  proclamati§M 
be  not  made  m  the  county  where  tbe  offender  fbedl  be  maft  c§m» 
mtnly  reftant  infuch  cafes  of  addition  of  nuper ;  every  fucb  of* 
fender fl)all fuftain  no  pain  cr  forfeiture  by  virtue  of  thisjiattote^ 
for  not  yielding  his  body  according  to  the  tenor  aforementioned ; 
any  thing  before  fpecifed^  and  to  the  contrary  hereof^  in  any 
wife  notwithftanding,     f.  14. 

S.  a.  //  fiali  be  forthwith  brought  into  tht  court  of  king*  s 
bcnchf  bfc]  It  hath  been  often  adjudged,  that  this  form  of 
taking  out  the  writ,  and  the  feveral  lUps  therein  (as  con* 
Cained  in  this  claufe  of  tbe  aS)  ought  to  be  precifely  pur- 
fued ;  and  for  default  thereof  many  perfons  have  been 
difcharged.     Gibf,  1056.  {e) 

Ints  the  court  of  king* s  bench"]  In  the  bifhop  of  St,  DavicTs 
cafe,  AL  1  An.  it  was  declared,  that  before  Uiis  ftatute* 
the  wiit  was  returnable  into  chancery  ;  and  there  the^- 
eiificavit  was  quafhed,  if  undue ;  but  now  tbe  judgment  of 
that,  by  this  (latute,  is  devolved  on  the  court  of  king's 
bench.     Farreji,  57. 

S.  4.  Capias]  The  penalties  of  this  z6t  being  inflified 
upon  none  but  thofe  who  are  excommunicated  for  fome  of 
the  caufes  fpecified  in  f.  13.  the  capias  accordingly  muft 
not  be  with  penalty  in  any  other  cafe :  or  if  it  iflue  fo  by 
miftake,  the  c'urt  will  grant  a  fuperfedeas  upon  motion : 
and  if  the  party  be  taken,  will  upon  pleading  (after  the 
habeas  corpus  is  granted  and  returned,  and  fo  the  matter 
is  judicially  before  them)  difcharge  him  from  the  penalties, 
tho'  not  fiom  the  impiifonment.   In  confideration  of  which 
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pkitdingt  and  the  trouble  and  charge  that  attends  it ;  it  is 
faid,  that  he  may  have  ^n  attachment  againft  the  plaintiiF* 
Giijf,  1056.      I  Saii,  294. 

&  8.  /£r  fiall  remain  in  the  cufloiy  of  the  /aid  Jh€riff\ 
7**.  J  An.  S/ippiT  and  Mafon.  The  pJaintifF  obtained  (en- 
tence  againft  the  defendant  for  210 1,  for  non  payment  o£ 
tithes  and  cofts.  The  defendant  for  non  payment  was 
^commnnicated,  and  arrefled  upon  an  excommunicato 
q^ndoy  and  the  (heriiF  let  him  efcape.  The  plaintiff 
brpught  a  rpccial  adtion  againft  the  iherifF;  and  had  a 
verdid  againft  him  for  the  aioK  It  was  moved  in  arrcfr 
^judgment)  that  the  action  would  not  lie.  But  by  the 
court  it  was  adjudged,  that  the  adion  well  lay:  and  they 
relied  much  upon  the  cafe,  where  it  was  held,  that  aa 
a£kion  lies  againft  the  flierifF  for  (ufFering  a  man  to  efcape, 
being  arrefted  upon  a  capias  iitlagatum  after  outlawry  upoa 
roefne  procefs.     £.  Rnym.  788. 

S.  8.  fyitb§ut  bail]  hy  the  ftatute  of  the  ^  Ed.  i.  c.  15. 
perfons»  excommunicate,  taken  at  the  requeft  of  the  biftiop» 
(ball  be  in  no  wife  rcptevifable,  by  the  common  writ,  nor 
without  writ. 

That  is  to  fay,  he  that  is  certified  into  the  cjiancery  by 
the  bifliop  to  be  excommunicated,  and  after  is  taken  by 
force  of  the  king's  writ  of  excommunicato  capiendo,  ia 
not  bailable^  for  in  ancient  time,  men  werq  excoipmunj* 
cated  only  for  herefies  propter  lepram  animsey  or- other, 
heinous  caufes  of  eccltrfiaftical  co^^nizance,  and  not:  for 
fmall  or  petty  caufes  ;  and  therefore  in  thofe  cafes  the  party 
was  not  bailable  by  the  ftierifF  or  gaoler  without  the  king's 
writ :  but  if  the  party  offered  fufHcient  caution  de  parendp 
mandatis  ecclefiae  in  forma  juris,  then  ftiould  the  party 
have  the  king's  writ  to  the  bifhop  to  accept  his  caution^ 
and  to  caufe  him  to  be  delivered.  And  if  the  bi(faop  will 
not  fend  to  the  (berift'to  deliver  him,  then  ftiall  he  hwve  a 
writ  out  of  the  chancery  to  the  flicrifF  for  his  delivery :  Or 
if  he  be  excommunicated  for  a  temporal  caufe,  or  for  a 
niatter  whereof  the  ecclefuftical  court  hath  no  cognizance  ^ 
be  ihall  be  delivered  by  the  king's  writ,  without  any  fatis^ 
faaion.     2  Injl.  188. 

And  where  it  is  (aid,  that  the  flieiifF  (hall  not  bail  them 
tf  tbi  common  writy  nor  zuithout  writ  \  this  is  to  be  under- 
flood,  that  the  flierift'  ftiall  not  replevy  them  by  the  com- 
mon writ  de  homine  leplegiando,  nor  without  writy  that 
IS,  ex  officio :  but  they  may  be  bailed  in  the  king's  bench, 
2  Jnjl.  189. 

*  .  3  S.I  J. 
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S*!].  SImU  nH  im  tbi  fame  writ  btnft  m  fyffiani  4md l0m^ 
fkldtUitiM]  M.  I  jh,  ^  and  Smtgwey.  The  defendant 
was  excommunicated  for  a  certain  caufe  of  jaftitacion  of 
flfiarriage,  and  taken  upon  a  capiu,  and  brooght  up  by 
htbeat  corput ;  and  exception  was  taken  to  cbe  writ,  chat 
therein  no  addition  was  given  to  the  defendant :  hot  the 
court  held,  that  for  any  of  the  caufes  mentioned  io  itit 
ftitote,  the  defandant's  addition  ought  to  be  in  the  writi 
but  that  in  other  cafes,  no  addition  is  neceflary.  i  S&ik^  2b4« 

S.  12-  If  in  tbi  fignificavit  it  h  n$t  cmtaimd^  &r.]  Bj 
Holt  dhief  juftice,  at  the  common  law,  the  caufe  had  no 
need  to  be  uewn  in  the  writ  of  excommunicato  capiendo; 
bat  it  was  fufficient  to  fay,  that  the  party  was  excommu- 
nicate for  manifeft  contumacy :  but  in  the  bilbop's  cer* 
tificate  it  ought  to  be  (hewn.  And  now  fince  the  flatute 
of  the  5  Eltx.  the  caufe  ought  to  be  flievm  in  the  wrk. 
Ld.  Raym.  619* 

M.ilJV.  K.  and  Powltr.     In  the  king's  bench.     On 
^  m  habeas  corpus  the  return  was,  that  Fowler  was  taken  and 

in  cuftody  by  a  writ  of  excommunicato  capiendo;  and  the 
excommunication  was  in  the  writ  recited  to  be,  for  certain 
caufes  of  fubtrafiion  of  tithes  or  other  ecclefiaftioai  rights^ 
And  becaufe  this  return  was  uncertain,  the  court  was 
mo^M  that  he  might  be  difcharged.  And  the  queftion  was, 
whether  this  return  was  uncertain  i  and  whether  that  en* 
certainty  would  vitiate  the  writ.  And  the  court  refolved, 
I.  That  the  return  was  uncertain  ;  for  that  the  9tber  rigbts 
might  be  fuch  matters  as  were  out  of  their  jurifdiAion,  and 
they  ought  to  (hew  the  matter  was  within  their  jurifdtdion ; 
for  of  that  the  king's  courts  areto  bejudgcF,  andfiot  they 
themfelves.  2*  The  caufe  of  excommunication  mufl  be  fet 
forth  in  the  writ.  At  common  law,  the  writ  de  excommuni* 
cato  capiendo  was  always  general,  for  contumacy ;  not  con* 
taining  a  fpecial  caufe.  And  the  writ  was  returnable  in 
diancery,  and  founded  on  a  certificate  of  the  biihop, 
which  certificate  fet  forth  the  caufe  before,  and  the  party 
could  not  be  difcharged  but  by  fuperfedeas  in  chancery, 
if  the  caufe  were  infufficient.  But  now  the  caufe  mvft 
be  fet  forth  in  the  writ  de  excommunicato  capiendo  it* 
folf,  becaufe  by  the  ftatute  of  the  5  tliz,  the  writ  is  made 
returnable  in  this  court,  which  would  be  to  no  purpofe, 
if  the  caufe  were  not  to  be  fet  forth  in  the  writ,  and  this 
court  judge  of  that  caufe.  The  court  held,  they  might 
difcharge  the  party,  upon  the  infufficiency  of  the  return. 
Before  the  5  £/iz.  there  were  no  difcbarges  in  this  court 

on 
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on  excommunicato  caplendo's,  but  where  a  man  was 
exa>inmunicated  pending  a  prohibition  ;  now,  the  cafe 
is  altered  j  for  this  court  may  quafh  the  writ  of  ex« 
cooimunicato  capiendo,  or  award  a  fuperfedeas  ;  becaufe 
this  court  are  judges  of  the  caufe,  and  have  it  before 
theqi,  and  the  party  cannot  go  into  chancery  for  a  fuper* 
fedeas  now,  becaufe  the  writ  is  returnable  here.  Accord- 
ing\y  the  writ  was  quafhed,  and  this  fpecial  entry  made 
on  the  habeas  corpus,  that  the  party  wa>  difc barged  be* 
caufe  Che  writ  dc  excommunicato  capiendo  was  qualhed* 
J  Saii.  293. 

M.  I  An.  ^  and  the  blfliop  of  St.  David's.  The 
defendant,  having  been  arretted  upon  an  excommunicato 
capiendo^  was  brought  into  court  by  habeas  corpus.  And 
upon  the  return  it  appeared,  that  he  was  excommunicated 
for  non  payment  of  cods,  in  which  he  was  condemr.ed 
by  commiffioners  delegate  in  a  artain  caufi  of  office  oc 
GorreAion,  at  the  promotion  of  Lucy.  And  this  oy  the 
court  was  held  10  be  ill ;  becaufe  it  did  not  ap-^ear,  thae 
thefe  cofts  were  adjudged  in  a  caufe  of  ecclefiaflical  cog* 
niiuince ;  and  it  is  plain,  fince  the  fiatute  of  the  5  kli%w» 
that  the  caufe  ought  to  appear  in  the  writ ;  for  otherwife 
how  can  this  court  make  judgment  of  the  federal  caufcs 
fpecified  in  that  ftatute,  in  order  to  award  feveral  pro« 
ccfles  with  penalties  ?  And  the  court  quafhed  the  writ  of 
excommunicato  capiendo,  and  difcharged  the  defendant. 
L.  Raym.  817. 

So,  in  the  court  of  chancery,  M.  10  G.  a.  K.  and 
Ejrt.  Two  fignificavits  were  qualhed,  being  only  faid  to 
be  in  a  caufe  which  came  by  appeal  concerning  a  matter 
merely  fpiritual.  For  by  lord  Talbot  \  we  arc  not  to 
lend  our  affiftance,  but  where  it  appears  clearly  they  have 
jurifdidlon,  and  are  not  to  truft  them  to  determine  what 
is  a  matter  merely  fpiritual :  in  Fowler's  cafe  it  was,  in 
caufes  of  ecclefiallical  rights,  and  held  not  fu£cient« 
5/r.    1067. 

19.  In  (he  faid  ftatute  of  the  5  £/7z.  c.  23.  there  is  a  AbfoiutWoanA 
fating   io  all  archbijhops  and  bijhopi  and  all  others  having  dikh^tit. 
amtbarity  iw  certify  any  per/on  excommunicated ^   the  like  au- 
thority  t§  accept  and  receive  the  fubmijfion  and  fatisfacjion 
of  the  faid  perfon  fo  excommunicated ^    in  manner  and  form 
oeretofon   ijidi    and  him   to  abjolve   ojid  reieafs^   ani  the 
fame   t$  Jignify^    as   heretofore  it   hath   been  acctijiomed^   to 
tbo  king's  tnajejiy  in  the  high  court  ofjj^n.ery ;  and  there  - 
upon   to  have  fuch  writs  for  the    deliverance    of  the  jaid 
ferftn  fo  abfolved    and  re  leafed  fr^m  the  Jhpijf's   cujUdy 
Vol.  II.  S  or 


^s  €xt6mmnnitatiml 

#r  prifsu^  as  btretBftrg  they  ir  anj  §/  ihem  hmi^  9r  tf  right 
^nght  §r  might  havt  bad ;  "tfwjr  tbtMg  its  this  ftaluii  U  thi 
cemi'ary  mtwithflanding.     f.  lo. 

■  In  which  c^fc,  if  due  caution  be  oflfeied  by  the  pirtf 
excommunicated,  and  admitted  by  the  biihop ;  then  die 
biihop  may  command  the  (hcriff  to  deliver  him  out  of 
piifon.     Gihf,   1063. 

The  language  of  the  writ?,  when  ihey  fpeak  of  ab* 
folving  and  delivering  an  excommunicate,  is,  fada  fatia- 
fadione,  aut  praedita  cautifine,  prout  moris  eft,  de  pa* 
lendo  mandatis  eccleftx  ;  that  is,  either  making  prefent 
fatisfadion  at  or  upon  his  abfolution,  or^  putting  in 
caution  that  he  will  hereafter  perform  that,  whic^  the 
bifcop  (bail  reafonabiy  and  accordirg  to  law  injoin  bim. 
Which  cautior^  in  the  civil  law,  is  cf  three  iorti:  i« 
Fide  jofibrb ;  as,  where  a  man  bindeth  hlmfelf  with  fure* 
ties  to  perform  fofr.ewhat.  2.  Pignoratitia,  or  reaKscaa* 
tio;  as  when  a  man  engageth  ^ocds,  or  mortgageth  lands, 
lor  the  performance.  3.  Juratoria ;  when  the  ptrtj 
which  is  to  perform  any  thing,  taketh  a  corporal  oath  to 
,      do  it.     Gikf.  1063.  (f) 

(/)  For  tbe  dc^oe  of  the  civil  law  on  the  fabjeft  of  ppt- 
ti&g  in  cautiofif,  fee  Juftinians  luft,  Uh.\.tit,  li.  with  the 
eommenrarie!  of  Finmus  and  Mulder.  Of  thefe  cautions  Biihop 
G'bron  obfervef,  that  the  lafl  of  (nem,  viz.  an  oath  de  fartnik 
jMwi  ttjtamd^  mandaus  eccltfiie  in  forma  juris ^  ii  that  which  is 
c/ten  accepted  by  crdinartes,  and  as  10  the  Cecood,  it  it  ex* 
piefily  iDcntiooed  in  theanciert  Regifler  (/•*  66  a  6j,)  and 
hath  always  teen  acknowledged,  in  the  temporal  courtSt  to 
be  good  in  law.  But  as  to  the  firil,  under  which  is  comprc- 
heoded  the  taking  of  a  hond,  for  performaoce  it  was  declared 
9  Ja>  I.  (1  Bulfi,  122.)  10  be  againft  law;  bat  as  that  was  a 
jiicgmcot  given  hj  tbt  ivay  onIy»  fo  when  the  fame  matter 
came  onder  ccDfioeraiion  again,  25  Car,  2*  Bf.  rf  Ex9m  T. 
S/ar,  (per  T.Rmym,  226.  s  Lev,  36.)  and  it  was  arged  that 
by  the  icncr  of  tke  wrir,  the  choice  oi  the  caution  is  left  to 
the  difcietion  of  the  ordinary,  and  chat  caution  by  obligatioo 
is  as  much  a  caution  as  either  of  the  other  two,  and  more  lor 
the  eafe  of  the  parry  ihan  a  pledge,  and  the  conftant  nfe  and 
praQice  of  tbe  eckltnaiiical  courts.  Upon  this  £fa/r  doubted 
whether  it  was  goqd  or  not ;  but  Wild  beld  ic  was  good,  fay- 
ing fuch  bonds  had  been  f;ei]uent,  and  that  ihey  had  been  al- 
lowed in  the  court  of  comoicn  pleas.  But  the  caufe  being 
moved  ag^io,  the  court  would  not  proceed  in  it,  becanfe  the 
excommunication  and  offence  were  taken  ofFby  the  king's  ge- 
neral pardon.     CW.  1063. 

If 


If  good  and  Aifficient  caution  is  offered  and  npt 
admiited,  then  a  writ^  to  the  bifiiop  is  provided  in  the 
regifier,  to  command  him  (afcer  having  taken  fuffiJenC 
caution)  to  order  the  perfon  to  be  delivered.   Gib/,  106^. 

And  if  the  bifhop  doth  not  deliver  him  upon  the  faid 
writ,  then  the  party  may  have  another  writ  to  the  ilierifF, 
to  command  him  to  apply  petfoniiJly  to  the  bifliop,  and 
adroonilh  htm  to  deliver  the  party  afcer  having  taken  Aif^ 
ficicnt  caution ;  and  if  the  bi&op  wi!l  not  do  the  fame 
in  prefence  of  the  (heiifFy  then  the  fteriff  to  deliver  him. 
Gibf.  1063.  {g) 

And  the  reafon  thereof  is,  for  that  by  the  excom« 
tamaication  the  party  is  difabied  to  fue  any  a^ion,  or 
lo  have  any  remedy  for  any  wrong  done  unto  him  fo 
long  ai^  he  Aiall  remain  excommunicate.  And  alfo  the 
party  grieved  may  have  his  a£tion  upon  his  cafe  agaioft 
the  biihop  1. 10  like  manner  as  he  may  when  the  bUhop 
doth  excommunicate  him  for  a  matter  which  be^ongeth 
not  .to  eccleftaftical  coj^rnisance.  Alfo  the  bifhop  in 
thofe  cafes  may  be  indi«3cd  at  the  fuit  of  the  king. 
2  hfl.  623. 

In  like  manner,  if  one  appear  in  the  fpiritual  court, 
and  is  excommunicated*  for  refufing  to  anfwer,  where  he 
is  not  boand  by  the  law  to  anfwer  (as,  for  inftr«nce, 
when  he  cannot  obtain  a  copy  of  the  libel)  ;  prohibition 
is  granted,  with  a  claufe  to  abfolve  and  deliver*  the  party. 
Gikf.  1 063.  {h) 

But  although,  in  cafe  the  party  excommunicated  reds 
in  the  fentence  given  againft  him,  there  is  no  legal  me<ins 
fbr  his  deliverance,  bur  fubmiEion  and  caution  as  is  afore-  * 
faid}  yet  if  ht  a fpiai  from  fuch  fciuence  to  a  fupcrior 
ccdefiaftical  judge,  this  puts  the  party  in  the  fame  flate 
thit  he  was  in  before  the  fentence  ^iven  ;  which  the  law 
orders,  by  reafon  of  the  prefent  douStfulnefs  whether  it 
was  valid  or  invalid.  Add  to  this,  rhat  by  appeal,  the 
judge  a  quo  doth  ceafe  to  be  his  judge  in  that  caufc  ;  and 
if  the  party  was  imprifoned,  and  were  to  continue  fo,  he 
irould  thereby  be  hindred  from  the  eiF<r^u:iI  profocutlon 
of  bis  appeal,  which  may  happen  to  prove  ju(l.  Where- 
fore, upon  allegation  in  behalf  of  the  party  agalnft  whom 
the  writ  is  gone  out,  that  he  hath  appealed,  and  upon 


[g)  Sec  tbcfc  writs  in  the  Rfgiftcr,  fo.  66,  et /tf,    Alfo  F. 
N»  B,  62.  b.  63.  and  3  Bl,  Com.  loi,  et  Jff. 
{b)  Siderf.  232*     12  Ref,  76. 

S  2  proof 


26o  ^jTCommunicatiotf* 

-groof  made  thereof  by  an  authentic  inftniment,  a  writ  of 

lupcrfedeas    (without   any  appearance   of  a  fcire   faciaa 

preceding)  is  provided  for  him  in  the  regifter.     Gikf.  1063* 

But    the  ufual   way   (efpccially   in    cafes   where  it  is 

doubtful  whether  objedioas  may  not  lie  agaioft  his  being 

delivered)  is,  the  iflfuing  a  fcire  facias,  to  warn  the  bilhop 

and  the  party  profecoting,  to  (hew  caufe  why  the  (heriff 

Ihould  not  furceafe  from  attaching  the  excommunicate^ 

or  why  be  Ihould  not  deliver  him,  if  he  be  In  prifon. 

And  if  the  bifliop  in  cafes  of  office,  and  the  profecutor 

in  cafes  of  inftance,  do  not  appear  in  chancery,  the  party 

is  delivered ;    but  if  they  appear,    and  not  the  party, 

then  a  re-atuchment  goes  forth  to  imprifon  him.     Gilf. 

1064.  (ij 

M.  1  An.  ^  and  the  bifliop  of  St.  DavUtu    The  de* 
fendant  was  taken  upon  a  writ  of  excommunicato  capi* 
endo,  and  being  in  cuftody  in  Newgate  prayed  a  habeas 
corpus,  and  was  brought  into  court  thereupon ;  and  it 
appeared  by  the  return,   that  the  writ  of  excommucicato 
capiendo  was  not  yet  returnable.     And  the  court  held, 
that  one  taken  on  a  writ  of   excommunicato  capiendo 
cannot  come  into  this  court  but  by  habeas  corpus ;   and 
if  he  be   brought   in  before  the  writ  is  returnable,    he 
(hall  not  be  allowed  to  plead  or  move  to  qua(h  the  writ. 
I  Salk.  294. 
Fx.  ca?.  fs>}U      But  in  the  cafe  of  JfT.  and  7%//^/,   H.^G.     After  the 
fuftfiMcd,        ^yji  IjjjJ  \y^^Q  opened  and  entered  of  record,  it  was  deli- 
vered out  in  order  to  take  up  the  defendant ;  and  before 
the  return,  the  defendant  moved  and  bad  it  fuperfeded  :  for 
the  couit  faid,  they  could  judge  of  it  by  the  entry;  and 
fince  it  appeared,  that  the  defendant  could  not  be  legally 
detained  upon  it  if  he  was  taken,  it  was  proper  to  fuper- 
fede  it,  to  pre\'ent  the  man's  being  reftrained  of  his  li- 
berty contrary  to  law ;   that  the   intent  of  the  (tatute, 
which  diredis  the   writ   to  be  delivered  in  open  court, 
was  to  apprize  the  court  of  the  nature  of  the  caufe; 
that  this    was    now  to    be    confidered   as  a    writ   that 
improvide  emanavit ;     and   they   were  not    to   wait   till 
the  return,  til!  all  the  inconveniencies  which  they  (houM 
have   prevented   by  not  ilTuing  the  writ  had  happened. 
Sir.  43.  (i) 

If 


a)  Rig-  f'  68,  69 

{k)  loMbJ,  350.  S.  C  The  writ  de  exc^m.  cap.  io  this  cafe 
waa  in  a  luit  /r«  c9TrtQitne  m9r»m  generally,  and  held  to  be 

ill 


If  a  peribn  be  excommunicated  by  divers  excommuni* 
cations,  for  divers  offences,  and  produceth  letters  of  ab- 
iblucion  from  onefentence;  he  fliall  not  be  difcharged, 
until  be  be  abfolved  from  them  all.     i  Infl,  134. 

If  after  a  perfon  is  excommunicate,  there  comes  a  ge- 
neral ad  of  pardon,  which  pardons  all  contemp1(s,  it 
feems  that  tlie  offence  is  taken  away,  without  any  formal 
abfolution.    2  Bac.  Abr.  326. 

Executor.    See  W&iMt. 
Exemptions.    See  )3ecultarsr» 


€mtitt. 


1.  ZpXORCIST^  is  one  of  the  five  inferior  orders  in  Exo«bift,  whit; 

^  the  church  of  Rome ;  whofe  office  it  is,  to  compel 
by  abjuration  evil  fpirits  tormenting  men,  in  the  name  of 
almighty  Gcd  to  come  out  of  them.    Giif,  99. 

2.  Can.  72.  No  miniffer  (hall,  without  the  licence  of  Licence  to  eior- 
the  bilhop  of  the  diocefe  under  his  hand  and  feal,  attempt  ^'^'^ 

upon  any  pretence  whatfoevA  either  of  pofleffion  or  ob- 
Ifeffion,  by  faffing  and  prayer^o  caff  out  any  devil  or  de- 
vils i  under  pain  of  the  imputation  of  impofture  or  cofe- 
nage,  and  depofition  from  the  miniffr^. 

3.  In  the  form  of  baptifm  in  the  liturgy  of  the  2  Ed,  6.  Excrnnptnth^ 
it  was  ordered  thus  ; «>^'« ""'  ^»P^''^" 

Then  let  the  prieft,  looking  upon  the  children,  fay, 
I  command  thee,  unclean  fpirit,  in  the  name  of  the  Fa- 


il! on  the  authority  of  Rex  v.  Gapp,  Pa/.  1  Geo.  which  was 
iuqmoJeim  ntgptio  pro  re/ormatione  et  correSIione  morum.  And  in  . 
Rix  V.  Manmingf  Str  76.  a  writ  de  excom,  cap,  was  quafti^'d,  , 
being  only  for  hoc  appearing  to  anfwer  certis  articults  anima 
Jiut/alutemm9rumq\  eorreSlionem  concernentibus.  In  thefe  and 
fimilar  ^afet,  to  ufe  the  expreilion  of  Mr.  Judice  Blackdone, 
the  coortt  of  Weftmioflcr-hall  exercife  a  parental  authority  in 
corrediog  the  excciTes  of  inferior  courts,  and  keeping  them 
wtthio  their  legal  bounds;  but  on  the  other  hand  they  niford 
them  a  parental  affiftance  in  reprefling  the  infolenceof  contu- 
snaeioas  delinqnents,  and  refcuing  their  jurifdi^ion  from  that 
coocenipt.  which  for  want  of  fufficient  compulfive  powers 
would  be  fare  to  attend  it.    Voi»  ^p,  loy 

S  3  iher, 
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ther^  of  the  San,  and  of  the  HolyGhoft,  tbtf  tkdu  eome 
out,  and  depart  from  (hcfd  infamt,  whom  our  Lbri  Jefui 
Chrift  hath  vouch£ifcd  to  call  to  hit  holv  baptirm,  to  bt 
ni2L6e  members  of  ^is  body  and  ^f  hh  holy  congregation ; 
therefore,  \hou  curfed  fpirit,  renFiembcr  tliy  fenienee^  re- 
member thy  judgment,  remember  the  day  to  be  at  hand, 
wberetn  thou  &alt  burn  in  fire  everlafting,  prepared  for 
thee  and  thy  angels ;  and  prefome  nor  htrbaftcr  fo  exer- 
cife  any  tyranny  towards  thcTe  infants,  whom  Chrift  hath 
bought  with  his  precious  blood  j  dud  by  this  his  holy  bap- 
lifm  callc4  (Q  bp  of  his  flock. 

Extortion.     Sec  JFftSf^ 
Faculty.    See  Dtfpmrattom 


^Fatttltp  court, 


np  H  E  faculty  court  belongeth  to  the  archbilhop  of  Cai 
^    terbury ;  and  Bis  officer  is  called  nnalltr  of  the  faciK.^ 
ties.     His  power  is,  to  gran^ifpenfations,  as  to  marry, 
cat  Se(h  on  days  prohibited,^  hold  two  or  more  benefit 
incompatible,  and  fuqh  like.     4  In/l»  2J7* 

Fairs  and  markets.     See  Cj^cj^^ 
Fads.     See  i^oUtiaptf. 
Feaft.     Seq  |^oIUiap0. 


iree0. 


|,  T>Y  the  2J  Ed.  3.  ft.  3.  c.  p.  Beeaufe  thi  kinfsjuji 
•*^  do  take  indlSiments  of  ordinaries  and  cf  their  nunifii 
1^  extortions  and  opprejfium^  aid  impeach  them  wiihiut 
ting  in  certain f  wherein^  cr  whereof^  or  in  what  manmr 
have  done  fxtortiony  the  king  mill ^  that  hisjufiicajballmifff 
hencefcrtb  ijnpeach  the  ordinaries^  nor  their  minifiers^  k 
Jucb  indiiiments  of  gentral  extortijns^or  opfrejfians^  uakfiH 


'Mi 
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Jcj^  mnd  put  in  artain,  in  what  tbingj  and  of  wbat^  and 
in  what  m^amerj  the  jaid  ordinaries^  or  their  minijlers  havi 
dtmi  $xt$Ttim%  or  opprejpons. 

In  the  33  EHx*  a  commiflTary,  regifter,  and  apparitor, 
were  indided  of  extortion ;  for  that  they,  by  colour  of  their 
officet,  had  received  lis  6d  for abfolution  :  and  exception 
was  taken  to  the  indi£lment,  that  by  this  ftatute  the  par- 
ticular offence  of  every  offender  ought  to  have  been  efpecially 
fet  down;  but  the  exception  was  not  allowed  \  bccaufe  they 
took  the  Aim  in  grofs,  and  the  parry  grieved  could  not  have 
notice  by  what  proportion  they  divided  it.     2  Leon.  268. 

Another  exception  in  the  fame  cafe  was,  becaufe  It  was 
not  (hewed  what  was  their  due  fee :  and  this  was  conceived 
to  be  a  good  caufe  of  exception  ;  for  if  no  fee  be  due,  the 
fame  ought  to  appear  in  the  indidment.  And  afterwards, 
the  opinion  of  the  court  was,  that  they  (hould  be  difcharged. 
2  Lionm  268* 

2.  Can,  135.  No  bilhop,  fuffragan,  chancellor,  com* 
miiFary,  archdeacon,  official,  nor  any  other  exercifing  ec^ 
clefiaftical  jurifdidion  whatfoever,  nor  any  regifter  of  any 
cctlefiadicai  courts,  nor  any  minifter  belonging  to  any  of 
the  faid  officers  or  courts,  (hall  hereafter  for  any  caufe  in- 
cident to  their  feveral  offices,  take  or  receive  any  other  of 
greater  fees,  than  fuch  as  were  certified  to  the  mo()  reverend 
father  in  God  John  late  archbifhop  of  Canterbury,  in  the 
year  of  our  Lord  IS979  ^^^  ^'^re  by  him  ratified  and  ap- 
proved ;  under  pain  that  every  fuch  judge,  officer,  or  mini-*  t 
iier  offending  herein,  (hall  be  fufpended  from  the  exer* 
cife  of  their  feveral  offices  for  the  fpace  of  fix  months  fat 
every  fuch  offence.  Always  provided,  that  if  any  queftion 
(hall  arife  concerning  the  certainty  of  (he  faid  fees,  or  any 
of  them;  then  thofe  fees  (hall  be  held  for  lawful,  which 
the  archbi(hop  of  Canterbury  for  the  time  being  (hall  un- 
der his  hand  approve:  except  ihe  Aacutes  of  this  realm 
before  made  do  in  any  particular  cafe  exprefs  fome  othet 
fees  to  be  due. 

One  of  the  articles  or  canons  ratified  in  the  year  1 584 
was,  that  no  other  nor  greater  fees  fhould  be  taken  for  any 
caufe,  by  any  bi(hop,ordinary,  archdeacon,  or  their  minifters, 
than  thofe  which  were  ufed  to  be  takeri  at  the  beginning  of 
the  queen's  reign  ;  and  that  a  table  of  all  fuch  fees  (hc«ild 
be  put  in  every  confiflory  before  the  feaft  of  St.  John 
Baptift  then  next  enfuing:  a  copy  whereo^,  figned  by  the 
oidinary,  was  to  be  tranfmitted  within  ih^  (aid  time  to  the 
irchbifhop.     Gibf.  1015. 

S  4  Whirh 


iH  fits. 

Which  faid  article  was  repeated  in  the  conflitutioos  of 
archbifbop.  WhirgiFt,  in  the  year  i  c^y  aforefaid  :  and  it  ii 
there  enjoined,  i.  'l^hat  the  table  which  is  |o  be  hung  up 
in  the  confiitoi  v  (hall  contain  Che  feveral  fumi  of  every  par- 
ticular fee,  wh'xh  moll  frequently  and  ufually,  from  the 
beginning  to  the  eighteenth  year  of  the  queen's  reign,  bad 
been  wont  to  be  taken,  as  well  by  the  judge,  as  by  all  ani 
every  of  the  officers  and  miniflcrs  of  the  fame  court* 
2.  That  an  authentic  copy  of  ihe  faid  tables  be  delivered 
by  every  judge  to  their  refpeclive  biihops,  to  be  prc- 
lerved  in  th^ir  archives.  3.  That  every  bi(hop  'tranf* 
mit  an  authentic  copy  written'  on  parchment,  to  the 
archbl(hop.     Giif  1015. 

3.  Can.  136.  The  regifters  belonging  to  every  ecdeG- 
aftical  judge,  (hall  place  two  tables,  ^ntaining  the  feveral 
rates  and  fums  of  all  the  faid  fees  ;  one  in  the  ufual  place  pf 
confiftory  where  the  court  is  kept,  anJ  the  other  in  his  re« 
giftry  ;  and  both  of  them  in  fuch  fort  as  eire^y  man  whom 
it  concerneth  may  without  difficulty  come  to  the  view  and 
perufal  thereof,  and  take  a  copy  of  chem;  the  fam^  tablet  to 
be  fet  up  before  the  fcr aft  of  the  nativity  next  enf^ing•  And  if 
gny  regifter  (hall  f  ;il  to  place  the  Tid  tables  according  to 
the  tenor  hereof,  he  (he  U  be  fufpended  from  the  execution 
of  his  (office,  until  he  caufe  the  fame  to  be  accordingly  done. 
And  the  faid  tables  being  once  fee  up,  if  he  (ball  at  any  time 
remove,  or  fufFcr  the  fame  to  be  removed,  hidden,  or  any  way 
hindred  from  fij;ht,  contrary  to  the  true  meaning  of  this  con- 
ilitution  ;  he  (hall,  for  vfyzx^  fuch  offence,  be  fufpended  from 
the  exerciic  of  .his  ofiice  for  the  fpace  of  fix  months. 

The  judge  of  every  ecclefiafticai  court  hath  an  undoubted 
right,  upon  proper  application  (by  petition)  from  any 
fuitor  in  the  faid  court,  to  tax  the  prod^or's  bill.  And 
the  method  ufuaily  pratStifed  is,  for  the  judge  to  refer  it  to 
the  regille'r,  dlreding  the  refpcdtive  parties  to  attend  hiin 
if  they  think  fit,  one  to  make  his  exceptions,  and  the  other 
to  jurtify  the  feveral  articles  or  items  of  his  hill;  and  th^ 
rigifter  ronrijk^  his  rcpoit  to  t^.e  judge,  who  thereupon  pro- 
ceeds 10  tax  the  bill.  Jf  the  rtgiiier  has  any  doubt,  tbc 
afEftancc  of  the  other  proiiors  may  be  required.  The  feet 
ajitdged  to  be  ^Ivcn  to  couniel,  if  denied  hy  the  client,  as 
alfo  his  demand  for  any  unuiual  or  extraordinary  articles 
which  do  not  appear  from  the  n'ocecdiig-  in  the  caufe, 
mud  be  cleared  up  to  the  fatisfcflion  of  the  judu;c,  either 
by  the  prodloj%  oath  ^'if  he  voluntarily  olr'trrt  it,  attd  ihere 
be  no  ailidavit  10  the  contrary),  or  by  revcipiii  and  vouchers 

tiOiT) 
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from  thofe  to  whom  the  money  is  alledged  to  be  paid^  or 
by  producinc;  letters  and  orders  from  his  client. 

4*  Dr«  Gibfon  fays.  Fees  having  been  demanded  by  proc* 
tors,  and  (upon  refufal  to  pay)  fuits  comme/iced  by  them 
in  the  fpiricual  coprts  againit  their  clients  j  prohibitioDi 
iiave  been  prayed  on  ipany  occafions :  forpe  qn  pretence 
that  the  thing  itfelf  is  properly  cognizable  in  the  temporal 
courcsi  for  which  they  might  bring  an  aSion  iipon  the  re- 
tainer, fot  work  and  labour  done  ;  and  others  upojf  furmife 
Af  cuftom.  And  thefum  and  fubftance  of  what  hath  ufually 
lieeo  refolved  upon  that  head,  was  delivered  by  Vaughan 
and  lyindham,  in  thp  cafe  of  Horton  and  ffli/pn  (i  Mod. 
167) ;  that  no  court  can  better  judge  of  the  fpes  that  have 
1)eco  due  and  ufual  in  the  fpiritual  court  than  themfelves^ 
and  that  therefore  the  fuit  for  fets  ^^s  mod  proper  for  that 
fourt;  unlefa  where  the  foundation  of  the  demand  Qioul4 
be  Cttftom,  and  it  Ihould  come  in  queftion  whether  the  cv(f- 
tom  was  (o  or  not:  and  in  that  refpeft  they  compared 
this  cafe  to  the  cafe  of  a  modus  for  tithes;  which  if  not  de- 
nied may  be  recovered  in  the  fpiritual  court;  but  if  denied, 
prohibition  gocth.     It  was  faid  by  Hale  chief  juftice,  in 
the  cafe  of  If^ih  and  HartfeU  (3  Kib.  Si6.)«  that  no  adioa 
upon  the  cafe  was  ever  brought  for  pro£tor's  fees,  ai^d  that 
therefore  they  may  be  fued  for  in  the  fpiritqal  court.    And 
tbo'  a  prohibition  was  granted  in  the  cafe  of  &ir  Edward 
Lak  (3  Keb.  203.),  that  was  not  becaufe  it  was  a  fuit  for 
feci,  but  becaufe  it  was  a  fuit  before  himfelf  for  his  own 
fas.    To  which  may  be  added,  what  was  faid  in  xhz  cafe 
of  Jtbnfin  and  Lfi  (5  Mod.  242. )f  that  rules  are  mide  in 
the  temporal  courts,  to  oblige  the  attornies  there  in  matters 
of  pridice  :  and  the  lilce  rules  are  made  in  the  ecclefialiical 
courts,  to  oblige  the  prodlors  and  minifters  there ;  fo  that 
they  muft  be  allowed  to  be  the  proper  judges  in  this  mat* 
icr.    Gih/.  1015. 

But  in  the  cafe  of  Gcflln  and  Ellifon,  H.  $  fl^.  A  pro« 
hibitjon  was  prayed  and  granted,  in  the  king's  bench^  to 
flay  a  fuit  m  the  archdeacon  of  Litchfield's  court,  againft 
churchwarddls,  for  a  fee  for  fvvearing  them,  and  taking 
prefentments ;  and  though  an  attempt  was  made  to  di(« 
charge  the  rule,  it  was  over- ruled:  and  it  was  infifted, 
that  BO  fees  could  be  due  but  by  cuftom,  or  for  work 
done;  in  which  caiSr,  a  quantum  meruit  lay.  1  ^alk. 
330. 

And  in  the  cafe  of  Pollard  and  Gercr.i^  A/.  13  TV.     A 
Qotion  was  m.de  in  the  court  of  kin^'»  bench  for  a  pro- 
hibition 
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hibttion  to  be  direded  to  the  court  of  t^.e  archdeacon  of 
Middlefcxi  to  ftay  a  fuit  there  by  Gerard  againft  the  {^hin- 
lifF  for  fees,  to  wit,  4  s  due  to  him  as  Trgifter,  from  PoU 
lard,   being  fctrorn  bisfore  him  churchwarden  ;  upon  fug« 
geftion,  that  the  office  of  rcgifter  is  a  temporal  office,  and 
all  profits  and  fees  due  to  it  fuable  at  common  ta^.     And 
a  rule  was  made  to  (hew  caufe  why  a  prohibition  (hou)d 
hot   be  granted.     And  on  flic  wing  caufe,    it  was  agr^d^ 
that  prohibitions  have  been  granted  in  this  court,  to  fta 
fuits  in  the  fpiritual  court  for  fees  due  to  the  proifors  \  ba 
In  this  cafe  (it  was  faid)  the  fpiritual  couit  may  make    ^ 
better  judgment,  whether  the  fees  in  demand  are  due  ar^^l 
reafonable:  beftdes  that  they  are  fo  finall,   that  it  woulci 
not  be  wotth  while  to.  bring  an  aflion  at  common  law  fc^r 
them;  and  in  fuch  cafe  this  court  will  not  d'ive  th- parry 
to  the  tedious  and  expenfive  remedy  of  an  ai^lion.    In  tliii 
court,    the  daor-kcepers  claim  fees  by  cuftom ;   and  feci 
are  due  to  the  marfhal,  cryer,  and  others,  at  the  afGzes; 
and  in  fuch  cafes,  if  the  parties  who  ou^ht  to  pay  the  fen 
refufe  to  do  it,  this  court  or  the  judge  of  affize  refpeflively 
exert  their    authority,    and   commit   perfons    rcfufmg  to 
pay  their  fees,  2nd  do  not  drive  the  party  grieved  to  rheir 
action  :    and  this  (it   was  faid)  is  the  contlant  pra3ic^« 
But   by  Holt  chief  jufticc ;  1  know  of  no  fuch  pradlice  : 
I  cannot  commit  a  man  for  not  paying  the  faid  fees;  if 
there   is   right,    there  is  remedy  :    indebitatus   afiumpfit 
V^ill  lie,  if  the  fee  is  certain;  if  uncertain,  quantum  me- 
ruit.   It  was  held  in  the  15  Cha.  2.  in  the  exchequer,  in 
a  cafe  reported  by  Hardrc»,  that  a  regifter  cannot  fue  fbf 
bis   fees    in  the  fpiritual  court :  therefore  in  this  cafe  a 
prohibition    (hall   be  granted  ;    and  if  the    parties  willf 
the    plaintiflT    (ball    declare    upon    it,    to   the    end  the 
inatrer  may  be  dttermined  more  judicially.      £.  A^* 

703- 

So,   in   GifforiTs  Q2i(t^   M.  I  An,  GifFord  was  liWW 

againft  in  the  ecclefiaftical  court  for  fees*:  and  Qpon  mo- 
tion a  prohibition  was  granted  ;  for  no  court  hath  a  power 
10  eftablifh  fees.  The  judge  of  a  court  may  think  then 
jeafonable;  but  that  is  not  bindings  But  if  on  a  quantufll 
meruit  a  jury  think  them  reafonabic,  then  they  becbo^ 
cfiabli(hed  fees,     i  Salk,  333. 

And  ill  the  cafe  of  Davie$  and  pyilliams^  T,  1724.  U^ 
exchequer :  Libel  in  the  fpiritual  court  for  pro^or'i  fi^ 
And  a  prohibition  was  granted  :  for,  by  the  court,  whero 
there  is  remedy  at  law,  the  fpiritual  court  ought  not  M 

proceedi 


prt>c^4  and  thb  cafe  depends  upon  a  contract  and  re* 
(iiner»  which  is  triable  at  law.     Bunb,  170.  (/) 

Finally,  Sir  William  Blackfione,  fpcaking  of  pecuoi* 
arj  caafes  cognisabfe  in  the  ccclefiaftical  courts,  arifing 
cither  from  the  with«hoIding  ccclefiaftical  dues,  or  the 
doing  or  negleding  rorric  a£l  relating  to  the  churchy 
whcreky  feme  damage  accrues  to  the  plaintiff,  fays^  for 
tbeijp  he  is  permitted  to  inftitute  a  fuit  in  the  fpiritual 
court.  But  care  muft  be  taken,  that  thefe  are  real  an4 
pot  imaginary  dues }  for  if  they  he  contrary  to  the  com* 
fDOD  hw,  a  prohibition  will  iflue  out  of  the  temporal 
courts  to  ftop  all  fuits  concerning  them.  As  where  a 
fee  was  demanded  by  the  minifter  of  the  pirifli  for  the 
baptifm  of  a  child,  which  was  adminiftered  in  another 
place  i  this,  however  authorised  by  the  canon,  is  con- 
tiiry  ao  common  right :  for  of  common  right  no  fee  ia 
due  to  the  minifter  even  for  pnformifig  fuch  branches  of 
his  duCy,  and  it  can  only  be  fupporied  by  a  fpecial  €uf» 
torn ;  but  no  cuftom  can  fupport  the  demand  of  1  lise^ 
without  perforifiing  them  at  all.     3  Black,  90. 

Arckbifliop  Whitdft's  table  of  fees,  fet  forth  in  the  yeir 
1|97;  taken  from  JyU  Panrg^  55 u 


CommiflSon  -—  — • 
Exemplification  — ^  ^^ 
Sigoificavit  -^        -» 

Letter  of  quietus  —  — 
Adminiftratien    where    the 

goods  exceed  40 1.  — 
Letters  to  collect  the  goods 

ofthedeceaied  —         — 
Se^eflration  of  the  profits 
Tuition  or  guardianfiiip  — 
Licence  to  folemnize  matri- 

iDony  without  banns  -— 
Sentence  —  —  — 
TranfmiffioQ  of  procefs  — - 


8.     d. 

Regifter, 
S.    d. 

Proc. 
tor. 

s«  d. 

cor. 

s*  d« 

10     0 

6      8 

10      0 

6    8 

10      0 

6    8 

10      0 

6    8 

10      0 

6    4 

6    8 

3    0 

6    8 
6    8 

3    4 
3    4 

6    8 
6    0 

3    4 
6    0 

6    0 

ai taxed  by 
the judge. 

i 

^  {/)  80  in  Piarfan  and  Camphn^  J^oug,  Rep*  629.  a  pfo- 
Ultttioe  was  graoced  to  a  fuu  io  the  fpirUual  court  by  an  ap« 
paritor  for  his  fees. 

4.  Licence 
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fttSi, 


8,     d. 


O 
O 

4 
4 
4 
4 


8 

o 


Licence  to  fue  out  of  the  ju- 

t'Mi&ion  —        —      5 

Letters  teftimonial  —      5 

Examination  of  procefs  >*—  3 
Interlocutory  decree  —  3 
Examination  of  any  account  3 
Acceptance  of  a  refignation  3 
Licence  to  a  preacher,  qu- 

rate  or  fchoolmafter      ««.      2     o 
licence  to  folemnise  matri- 
mony in  the  time  of  pro* 
hibition  of  banns  to  be 
pub)i(hed  —        ««       2     o 

For  exhibiting  of  any  proxy      2     o 
Letters  of  interdid  —20 

Cemmiffion  of  abfolution  — *•      2    o 
Inhibition  in  a  caufe  of  ma* 

trimony  •—        —       i 

Refpite  of  an  inventory    «—       i 
Letters  of  intimation  or  pro- 
clamation        —        —10 
Caveat  for  inftitution  or  ma- 
trimony •-*        —10 
Decree     —        —        —      o  10 
Produdion  of  the  party  prin- 
cipal    —        -r-        -T-      o    9 
ProdudioQ  of  the  firft  wit- 

nefs      — r        T-        r—       0    9 
■  of  every    oiher 

^ritnefs  —        — 

Purgation  —        — 

For  the  firft  compurgator 
For  every  of  the  reft         — 
For  interrogatories  admin i- 
flrcd     _        _        — 
Sufpenfion  —        -r- 

Abfolution  tfie^eof  — 

Excommunication  -— 

Abfolution  thereof  -* 

Certificate  of  abfolution  — 
Caveat  for  wills  and  admini- 
ftrations  —         — 

Citation   — -        —        — 


0 

4^ 

0 

0 

9 

0 

0 

9 

0 

0 

4; 

0 

0 

9 

0 

0 

8 

0 

0 

9 

0 

0 

8 

0 

0 

9 

0 

0 

8 

0 

0 

6 

0 

0 

5 

0 

Rctifter.  Ptetm 
tor. 

s.    d.  s.  d. 


5 
6 


I 

X 

I 
I 


o 
8 

8 

6 


4 
4 

4 
4 

8 


I    8 

0  10 

0    9 
0    9 


4i 
9 
9 
41 

9 
8 

9 
8 

9 
8 

6 
5 


3    4 


Difinifl 


fttg. 


i6^ 


Difmifion  of  any  caufe  of 
incontineace  and  ififtance 
after  contefiation  of  Aiit 

Admiffion  of  any  exhibit 

IVills  and  adminifirations 
according  to  zQs  of  par- 
liafDent  21  H.8.  c.  5. 

Ph)dor's  fee  on  proving  a 
will       —        ^        — 

To  the  apparitor  for  every 
tcftament  or  adminifira- 
iion  above  5 1    —        — 
Inftitution  with  a  mandate 
Writing  any  account       — - 
Letten  of  deacons  or  priefts 
orders  —        — 

Licence'of  nonrefideace 
Bond  —  —  — 
For  every  fearch  in  the  re- 
giftry  —  —  — 
Schedule  of  excommunica- 
tion —  —  — 
For  any  a3  —  — 
At  the  vifitation  :  For  cxhi- 

biting  deacon's  orders 

"— — -  prieft's  orders      — 

*"         inftitution  with  the 

mandate  —        — 

difpenfation         — 

exhibitingany  proxy 

at  the  time  of  vifitation 

— — —  for   exhibiting  any 

bill  of  dete£lion  at  the 

fame  time         —        — 

Copy  of  any  matter,  by  the 

regifter:     according     to 

quantity  —        -*r 

To  the  profior  for  counfel 

For  every  court  day         r- 

Scbedule  of  cofts  — 

Libel        —         —         — 

Drawing  fcntence  — 

Drawing  any  account      — 


Jndge.   Re|ifttr* 


S.     d* 


O     5 
O     4 


a.   d. 


6 
6 

3 

X 


0 

o 

0 
0 


0    5 
o    4 


8 
8 

4 

4 
o 


(Proc- 
tor 

S«    d. 


I      O 


6 
4 

4 
4 


0  4 

1  o 

2    o 


o    4 


2 


5 
3 

3 


Appatit* 
tor. 

s«    d« 


o    6 


O    6 


t. 


o    4 


o 

o 


I     o 


o 

4 


Drawino: 
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iTcesL 


.  |P«c- 


Dnwin^  any  perlbtal  an- 

fwcr        —  — 

For  any  othtr  procuratorial 

matter  —        ~ 

Execution  of  any  proce&  per 

mile  —  —  — 
DifmiSon  of  a  caufir  of  in- 

coQtiaency       —        — 


a.    d. 


s.    4. 


2  e 


2    i 


o    a 
o    3 


To  cbe  judge's  man  for  was  to  feal  every  thiag,  4d. 
Note,  There  were  no  ftamps  in  thofe  <Up* 

In  the  federal  diocefes  there  are  tables  of  feeSf  diffimH 
(as  it  feemeth)  in  the  feveral  cbarges»  in  proportion  ftoibf 
diflFereoce  of  times  wherein  tbey  have  been  efUbiUbrd. 
Thofe  which  have  in  them  the  purgation  fees»  are  probably 
aiKienter  than  the  ilatute  of  the  13  C  2.  by  whicb  fta*> 
tute  purgation  was  aboIi(hed.  And  the  older  tbey  are^ 
the  nearer  tbey  approach  to  this  ftaodard  of  arcbhiibop 
Whitgift.  But  confidering  the  cominual  and  larn  d^ 
creafe  in  the  value  of  money,  it  is  impoffiblc  to  nx  any 
certain  mesfure  which  will  continue  reafonable  for  any 
confiderable  time  ;  but  new  ftandards  ought  to  be  fixed  at 
certain  periods.  Money  in  the  latter  end  of  qiteen  £it« 
zabech's  reign,  was  more  than  double,  or  treble  the  vaittC 
of  what  it  is  at  prefent. 

Here  follows  a  table  of  fees  allowed  to  be  taken  by  the 
practitioners  in  dofiors  commoru,  as  fettled  by  a  jury* 
Nov.  19,  1734.  Taken  from  FUy<-r*%  pro<2or's  prance, 
p.  172.     [With  the  flamps  to  35  do.  3.  incluGve.] 

1*    u    d. 
RrsiAcri  feci,  Xo  the  rcgiftcr  for  the  copy  of  anfwers  (if  one 

(heet) 


For  every  other  ftcct 


Stamp  on  the  whole 


Tor  the  copy  of  a  fentence,  or  intexlocufory 

decree  (and  (lamp  2  s)  ■  ■ 

For  the  copy  of  any  common  record 


Attending  with  records  at  another  court,  the 

firft  day  ^  ■  ■ 

For  airery  other  attendance  ■ 


o 
o 
o 

o 
o 

I 
o 


4 

a 

a 

8 

4 

o 

10 


6 
o 
6 

8 

4 

o 


Poundage. 


fUS\ 


nt 


Poundage  for  money  brought  into  covrt,  per 

poupd  ■■■  m 

For  a  bond  in  a  caufe  of  legacy  ■ 

Scamp  -  —  

For  two  receipts  regiftring  (damps  according 

to  fum)         —  *  ■  ■  ■         ■   .     I 

Rcgiftcr's  attendances  *  ■    -         —__. 

For  the  fervice  of  a  procefs  within  the  bills  of 

cnortality  •         ■  * 

Serving  a' compulfory,  upon  the  firft  witnefs 

■  -  ■  '■  ■  upon  every  other 

Stamp  on  compoffory,  for  4  witnefies 

■  ■       ■  '  a  decree  for  anfwers,  upon  a  prodoc 

Stamp  ■ 

For  every  fentence  or  interlocutory 

Stamp  ■ 

Reporting  fecurities  ■  ■   ■  ■  ■ 

For  every  witnefs  fworn  in  court  »  ■  >■ 

F4r  cMng  a  peer  more  procerum  - 

For  the  copy  of  a  will  (fifteen  lines  and  fix 
words  in  a-(hect)  formerly  10  d,  now 

-  Stamp  on  every  Aich  flicet  »  ■■■■■ 

For  the  copy  of  an  adminiilration-bond 

btamp  '        ■  ■        ■ 

To  the  cleric  looking  it  up  • 

The  whole  fees  f  r  a  faculty  to  remove   a 

corpfe  ■  ■  ^     ■  ■    ■ 


for  buildinc^  a  vault 


For  a  fcqueftration  under  fcal,  and  Aamps 
Relaxing  the  fame 


Tq  the  officer  (if  in  London  2s  6d)  in  the 

coiintry  — ^ ^  ■      ■ 

Drawing  an  inftitution,  irandatc,  certificate^ 

and  letters  teftimonial       — —         

If  caution  is  given,  then  extraordinary  for  it 
Fas  for  inftitution  to  any  prebend  of  Canter-, 
bury  -=— 

Stamp  on  inftitution 
Every  collation  is 

^Stampon  collation 

Every  lefiurer  and  curate's  licence 

f  arilh  clerk's  I  icence  ■» 

Sexton's  licence  ■     ■  '    ■  -■   ■    ■■ 

Stamp  on  licences  (except  for  a  flipen- 

diary  curate) 

.5 


■  » 


L    8.  d. 


0 

0 

2 

0 

»3 

4  ' 

0 

7 

0 

0 
0 

0. 

3 
3 

2 

4 
6 

AppukM!i» 

6. 

0 

2 

6 

0 

I 

0 

0 

a 

6 

a 

I 

0 

0 

2 

6 

0 

2 

0 

0 

2 

0 

0 

2 

fr 

0 

0 

6 

0 

i 

0 

0 

0 

Toregttew 
11 

0 

0 

3 

0 

5 

0 

0 

2 

0 

0 

3 

4 

I 

1 

10 

6 

I 

0 

8 
8 

0 

*3 

4 

m 

0 

5 

0 

To  the  reelto* 

4 
0 

9 

6 

0 

8 

4 

8 

0 

0 

15 

0 

2 

18 

8 

6 

0 

0 

1 
1 
I 

19 

12 

4 

8     Pro^lor  and  rt« 

gifter. 

0 

15      0 

Whole 

i7«  '^  fttS, 


1.   s.  d. 

Whole  ftis  for  an  adminiftration  (urider  20 1) 

of  a  fatlor  in  the  king's  fervice        ■  070 

Probate  of  a  will  ditt§         —  ■  076 

For  an  adminiftration  under  5  1  in  other  cafes     O     7    O 
For  an  adminiftration  under  lol  in  other  cafes 

(including  bond  flamp  js  and  warrant  2$)     I   II     6 
Ditto  under  40 1  (including  the  above  ftamp^ 

and  108  on  adminiftration)  ■  1     5    O 

l^or  an  adminiftration  above  40 1  and  under 
jool  (including  the  fame  llamps  as  under 

40I)  ■■■■  -^^ %  14    6 

A  commiffioD  for  an  adminiftratioU}  inftruc- 
tions  and  return         ■■  • 

Stamp  on  commif&on 
■  on  bond  ■■     ■  ■■  > 

-^—    on  warrant  ■ 

For  a  probate  (under  20 1)  the  will  (hort 
Ditt9  above  20 1  (including  ftamp  as  on  admU 
niftration)  ■  ■ 

A  commiffion  for  a  will  (including  ftamp  5  s 
and  wsrranc  is)  ■  ■        ■  ■ 

Exemplification  of  a  will 
Exemplifying 

Ingrofting  (according  to  length.) 
Seal  ■ 


Stamp 

Jn  a  will  without  witnefs,  where  the  hand- 
writing is  to  be  proved  by  two  witnefles^ 
the  affidavit  (and  ftamp  2  s)  is  ■ 

Oaths      

Whole  fees  of  a  guardianfiiip  (if  you  have  a 
copy  attefted  by  the  regifter)  are 
Stamps  "*■  ■ 

If  not^  you  dedud  7s  8d;  remains 

Stamp  ■  ■  ' 

Expence  of  having  an  original  will  attended 
with  at  aflizes  ■  ■■ .  ■      ■ 

Searching  and  looking  up  the  original 

Secord  keeper's  fee  ■ 

Affidavit  (and  ftamps  2  s)         — 

Oath  and  record  keeper's  attendance       ■ 

Copy  of  the  will  to  lie  in  the  room  of  the 
original,  and  ftamps,  (according  to  the 
length) 

Collating  by  notaries        — —  ■  > 


I    10 

0 

0    5 

0 

0    7 

0 

0    I 

0 

X     4 

10 

«  »4 

0 

I  17 

4 

0  10 

4 

0    I 

0 

0    7 

2 

I    0 

Q 

0    8 

8 

0    5 

4 

1     I 

0 

0    4 

0 

0  13 

4 

0    a 

0 

0    3 

4 

0    a 

0 

0    8 

8 

0    4 

S 

0    5 

V 

Jlece^ 

fittt  ttnita  and  ttntt^s^  ^n 

Receipts  '  ■  ■  .     ■  o    i    8 

Record  keeper -s  fee  attending  at  affixes  ptr 

day  — —  — -  ■  I     I     o 

Attending  on  delivering  out  the  original    — —  068 

Regifter*s  fees  on  delivery  *  i     O    O 

For  a  proxy  to  appear  for  plaintiff  or  defend* 

ant  (and  ftamp  68.)         '■■     ■         ■  O  12     4 

Drawing  a  declaration  inftead  of  an  inventory  068 

Stamp  — —  ■  o    a    6 

Oath  and  attendance         *-t*~  ■  044 

A  marriage  licence  (flamp  on  licence  5  s, 

bond  y 8.  warrant  it.)  '  I  14    6 

For  a  fequefiration  or  renunciation  of  admini- 

ftradon        ■  ^—  ■  068 

Stamp  -TTT*  ..  ■     ■  o    a    o 

For  the  firft  term  fee  in  cauf<.s  ■  050 

For  every  other  term  fee      .     ■  ■  .  O     3    4 

Every  judicial  attendance     - — —         ■  ■  o     3 

Extrajudicial  attendance      ■  ■  6    6 

For  every  a^  fped  in  court,  in  term     ■  018 

put  of  court  T— —  ■        ■  o    a    4 

Scamp  on  all  notarial  attefiations  o    a    o 

Fence  of  the  churchyard.    See  €XflXCt% 
Jpighting  in  the  church  or  churchyard.   See  Cdim& 
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iFitfi  fruits  anH  ttnOfS. 

I.  Firft  fruits  and  tenths  given  to  the  fope. 

II.  Firft  fruits  and  tenths  annexed  to  the  crown. 

III.  Concerning  the  manner  of  payment  of  firft  fruits 
and  tenths. 

IV.  Firft  fruits  and  tenths  appropriated  to  the  augm 
mentation  ofjmall  livings. 

I.  Firft  fruits  and  tenths  given  to  the  pope. 

1.     j^NNdTESy    primitide^    or  fr/f  frmtu    was   the  rira  irolti, 

•"  value  of  every  fpiritual  living  by  the  year,  which 
the  pope,  claiming  the  difpofition  of  all  eccleftaftxal  liv- 
ings within  chridendom,   referved  out  of  every  living. 

ia  C#.  45. 
Vol.  II.  •  T  What 
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Whit  pope  firft  impofed  firft  fruits  hiftoruns  do  oot 
agree,     4  Inft,  i  lo.  (m) 

In  the  34  Ed^  1.  at  a  pariiameiic  held  at  Cirliflet  gicat 
complaint  was  made  of  intolerable  oppreS'j^s  of  charcfaes 
and  monAftrries  by  William  Tefta  (called  M  Ja  Tefta) 
and  the  legate  of  the  pope,  and  principjJIjr  conccrniog 
iirfl  fruits  ;  at  whi<  h  pariiameot  the  king  b?  the  iflent  of 
his  barons  denied  the  payment  of  firft  fmiia  of  fpiricual 
promotions  within  England,  which  were  founded  by  bii 
progenitors  and  the  nobles  and  others  of  the  rea!m,  for 
the  fervice  of  God,  alms,  and  hofphalicr-  Aao  to  thia 
eflfcd  he  writ  to  the  pope;  and  thereupon  the  pope  re* 
linqtiifhrd  hi<  demand  of  firft  fruits  of  abbcTS:  in  which 
parliimcnt  the  firft  fruits  for  two  years  were  granted  to 
the  ktnp,     I  a  C#.  49. 

In  the- 50  £^'..3.  the  commons  complain  atnongft  other 
grievances  from  the  court  of  Rome,  thit  the  pope's  coW 


(m)  Mr.  Hume  in  kii  hifiory  of  Edward  1.  fays,  '<  the  le> 
vyiag  of  firft  fruits  wtt  alio  a  new  device^  begon  io  this  reiga, 
by  which  hit  holiners  ihruft  bit  fingers  very  frequeaily  into 
the  purfeiof  1  he. faith ful :  cod  the  king  fecmt  to  have  un- 
warily given  way  to  it.'*  Mr.  juftice  Blackftone,  difcourfing 
of  firft.fruiti  and  tenths,  4W.  1.  /.  283.  fays.  **  chey  were 
originally  a  part  of  the  papal  ufurpations  over  the  clergy  of 
thtfc  kingdoms,  firA  introdaced  by  Panduiph,  the  pope*a  ie» 
gate,  during  the  rergns  of  king  John  and  Henry  the  third,  in 
the  fiC  of  Norwich,  and  afterwards  attempted  to  be  made  unl- 
vcrfal  by  the  popes  Clement  the  fifth,  and  John  the  twenty. fe* 
cond,  about  the  begioniogof  the  14th  century.  Tae  firft  fruict, 
primitia,  or  sntatti^  were  the  ^tik  year's  whole  profits  of  the 
fpiritual  preferment,  according  to  a  rate  or  'ualor  made  under 
the  direAton  of  pope  Innocent  the  fburth.  by  Walter  bilhop  of 
Norwich,  in  38  //.  3.  and  afterwards  advanced  in  value  by 
commifiion  from' pope  Nicholas  thethird.  A.D.  1292.  lO  Ed,  u 
Which  valuation  cf  pope  Nicholas  is  ftill  preferved  io  the  ex- 
chrquer.  (3  Imfl,  154.)  The  tenths,  or  dtcima^  were  the  tenth 
part  of  the  annual  profit  of  each  living  by  the  fame  valuation." 
When  the  fird  fruits  and  tenths  were  transferred  to  the  king  at 
the  head  of  the  church  by  26  Htn.  8.  e,  3.  confirmed  by  1  £/r«« 
r.  4.  commiflioners  were  appointed  in  each  diocefe  to  make  a 
new  valor  hitieficiorum,  by  which  the  clergy  are  at  prefent  rated. 
Thi^  is  commonly  c;.Iled  the  king*s  hooks,  and  a  traofcript  of 
it  h  ^w'txi  in  Kdtcn's  Thefaurus,  and  Bacon's  Liber  Regir, 
I  Bl,  Com  ,285.  with  the  note  of  Mr.  Chhftian.  The  reaioo 
alledgcd  by  the  canonilh  for  the  exadion  of  thffe  firft  fruits 
by  the  pope,  was  fro  conjer<vando  deetnti  fiatu  fuo^  ut  fus  dm* 
mum  curam  babtt  de  communi  alatur.  God,  Rep,  Cam,  337*  See 
ihc  cafe  of  firft  fruits  and  tenths,  12  Rep.  45. 

7  leaor 


fixVtftnits  aitb  tmt^s,  375 

le£tor  that  year  (a  thing  never  before  done)  had  taken 
the  firft  fruics  of  every  heneBce  whereof  he  had  made  pro- 
vtfion  or  collation  ;  whereat  he  was  ufed  to  take  firft 
fruiu  only  of  benefices  vacant  in  the  court  of  Rome. 
-D'ff^  P-  a.  c.  15. 

In  truth  this  tribute  or  revenue  of  firft  fruits  was  gra* 
tlutlly  by  little  and  little  impofed  by  the  biibop  of  Rome, 
on  iuch  vacant  benefices  as  himfelf  conferred  and  beftowed; 
and  this  was  often  complained  of  as  a  very  great  griev« 
ance ;  fo  that  id  the  council  at  Vienna,  Clement  the  fifth 
who  was  made  pope  in  the  year  1305,  forbade  the  receiv- 
ing thereof,  and  ordered  the  fame  to  be  laid  afide,  and 
that  the  twentieth  part  of  the  facerdotal  revenues  (fiould 
inftead  thereof  be  annually  paid  to  the  bilhop  of  Rome: 
but  this  not  taking  efFet^,  the  pope  fo  retained  the  faid 
aonates  to  bis  exchequer,  as  that  it  long  remained  one  of 
Che  moft  confiderable  parts  of  his  revenue.     G^d,  Rip.  337. 

2.  T/nths^  decima^  are  the  tenth  part  of  the  yearly  va-Ttntha* 
lueof  all  ecclefiaftical  livings*  .  4  Inft,  120,  121. 

Thefe  tenths  the  pope  (after  the  example  of  the  high 
prieft  among  the  Jews,  who  had  of  the  Levites  a  tenth 
part  of  the  tithes)  claimed  as  due  to  himfelf  by  divine 
Tight.  And  this  portion  or  tribute  was  by  ordinance 
yielded  to  the  pope  in  the  20  Ed.  i.  and  a  valuation  then 
made  of  the  ecclefiaftical  livings  within  this  realm,  to  the 
end  the  pop::  might  know  and  be  anfwered  of  that  yearly 
revenue;  fo  ^s  the  ecclcfiaftical  livings  chargeable  with 
the  tenth  (which  was  called  fpiritual)  to  the  pope,  were 
not  chargeable  with  the  temporal  tenths  or  fifteenths  . 
granted  to  the  king  in  parliament,  left  they  (hould  be 
doubly  charged  :  but  their  poflef&nns  acquired  after  that 
taxation  were  liable  to  the  temporal  tenths  or  fifteenths, 
becaufe  they  were  not  charged  to  the  other.  So  as  the 
tenths  of  ecclefiiiiftical  livings  were  not  yielded  to  the 
pope  de  jure  after  the  example  of  the  high  pried  among 
the  Jews,  for  then  he  (hould  have  had  the  tenchs  of  all 
eccleliadic^l  livings  whenfocver  they  were  acquired,  but 
he  contented  himfelf  with  what  he  had  got,  and  never 
djimed  more:  and  that  he  might  the  better  keep  and 
enjoy  that  which  he  had  got,  the  popes  did  often  after 
grant  the  fame  for  certain  terms  to  divers  of  the  kings  of 
England,  as  by  our  niftories  doih  appear.  2  Inji.  627,  628. 

IL  Pirfi  fruits  and  tenths  annexed  to  the  crown. 

I.  By  the  25  H,  8.  r.  20.     No  perfon  fliall  be  pre*  Takia  frags  ih^V 
fentcd  and  nominated  or  commended  10  the  biOiop  of  pope*  ^ - 

T  2  Rome, 


-\ 
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RooCf  for  the  office  of  an  ardibilhop  or  bifliop,  oor  (cod 
nm  procitre  cfierc  lor  any  buHi  breevcs  p«]ls  qk  ocber 
thiogs  requifite  for  an  archbUhop  or  biQiop,  not  fliall  pay 
any  (lurs  of  raorcy  for  annates,  fiift  fruits,  oor  othcrwik 
for  expedition  of  any  fuch  bulls  breevcs  or  palli  %  but  the 
fame  fliall  utterly  ce^fe,  and  no  longer  be  ufed  witbin  this 
realm.  /  3. 
Gifcattthc  2*  And  by  tbe  26  H.  8.  r.  3.     The  king  his  beirs  and 

kisfi  fucceflbrs,  kings  of  this  realm,  Ihall  have  from  time  to  tine 

to  endore  for  ever,  cf  every  perfon  who  fliall  be  namioaitd 
.  eleded  prefeded  prefcnttj  collated  or  by  any  otber  means 

'/  appointed  to  have  any  archbifhopiick,  biflioprick,  abbacy, 

monaftery,  priory,  college,  hofpiial,  archdeaconry,  deanry^ 
provoflfliip  prebend,  parfonage,  vicarage,  chauntery,  free 
cbaprl,  or  other  dignity  benefice  or  promo:ion  fpiritual,  of 
what  name  nature  or  quality  foever  they  be,  or  to  wbofe 
foundation  patronage  or  gift  foever  they  belong,  the  firft 
fruits  revenues  and  profits  thereof  for  one  year.    /.  2. 

And  he  fliall  alfo  yearly  have  united  to  hit  imperial 
crown  for  ever,  one  yearly  rent  or  pention  amouncing  to 
tbe  value  of  the  tenth  part  of  all  tbe  revenues,  rcoti,  fvm8» 
tythes,  oflenngs,  emokimems,  and  of  ail  other  profits  at 
well  called  fpiritoal  as  temporal,  belonging  to  any  artb'- 
bifiioprick,  biflioprick,  abbacy,  monaftery,  priory,  arch* 
deaconry,  deanry,  hofpital,  college,  houfe  collegiate,  pre* 
bend,  cathedral  church,  coventual  church,  parfonage, 
vicarage,  chauntery,  frte  chapel,  or  other,  benefice  or 
promotion  fpirttual,  of  what  name  nature  or  quality  fuever 
they  be,  within  any  diocefe  of  this  realm  or  in  Wales.  /  9. 

Ill,  Concerning  tbe  manner  of  payment  of  tbe  firft 

fruits  and  tenths. 

Compeaodifif         I.  Every  per fon,  before  any  aSual  or  real  pofTcffion  or 
for  and  payment  meddling  With  the  profits  of  his  benefice,  (hall  pay  or  com* 
offiiftfiuiti.     p^y^j  forthcfirfl  fruits  to  the  king's  ufc,  at  reafooablc 
days,  and  upon  good  fureties.     26  H,  8.  c.  3./  2. 

And  the  chancellor  of  England  and  maftcr  of  the  rolls, 
jointly  and  feverally,  or  fuch  other  perfohs  as  the  kingfliaU 
depute  by  commiffion  under  the  great  feal,  (hall  have  power 
to  examine  and  fearch  for  the  true  value  of  fuch  firft  fruits, 
and  to  compound  for  the  fame,  and  to  limit  reafonable 
days  of  payment  thereof  upon  good  furety  by  writing  obli* 
^atory :  and  if  compofition  be  made  for  the  fame  be- 
fore the  lord  chancellor  or  mailer  of  the  rolls,  then  tbe 
writings  obligatory  or  money  taken  for  the  fame  ftiall  be 
delivered  to  theclcik  of  the  hanapcr  for  the  king's ufe  j  And 

if 
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if  compofition  be  made  before  any  oiber  perfons  fo  deputed 
by  cbe  king  as  aforefaid,  then  the  iame  Ihall  be  delivered 
to  the  Ireaiurer  of  the  chamber  or  eifewbere  as  tbc  king  by 
commii&on  under  the  great  fieal  (ball  appoint.    /.  3* 

W  hofe  acquittance  refpedively  ihaJl  be  a  fufficient  dif- 
cbarge.    /  4. 

And  fuch  writings  obligatory  (hall  be  of  the  fame  tffcSt 
u- writings  obligatory  made  by  9ny  lay  perfon  by  authority 
of  the  ftatute  of  the  ftaple;  and  upon  certificate  thereof 
into  the  chancery,  like  pr^cefs  and  execution  (ball  be 
thereupon  bad,  as  upon  ceitificate  of  writings  obligatory  of 
the  flatute  of  the  ft^ple.    /  4. 

And  the  fum  of  8d  (over  and  above  the  (lamps)  (ball 
be  paid  for  fuch  wiiting  obligatory,  and  no  more ;  and  4d 
for  an  acquittance.    /»  4. 

And  one  bond  only  (hall  be  given  for  the  feveral  pay- 
ments.    2  &  3  y//f.  r.  1 1 .  /  6. 

And  perfons  fo  deputed  as  aforefaid  (hall  every  fix  months 
deliver  to  the  treafurer  of  the  chamber,  or  elfewhere  to  fucb 
other  commiifioners  as  the  king  (hall  appoint,  as  wdi  all 
fvcb  money  as  all  fuch  fpecialties  and  bonds,  by  indenture 
to  be  made  between  them:  and  if  any  fuch  perfon  fo  de* 
puted,  his  heirs  executors  or  adminiftrators,  (hall  conceal 
or  embezil  a/iy  of  the  faid  fpecialties  or  bonds,  and  do  not 
deliver  them  according  to  the  tenor  (if  this  aA ;  he  (hall 
forfeit  his  office,  and  make  fine  and  ranfom  at  the  king's 
will.     26  //.  8.  cl  3  /  4* 

1.  And  if  any  perfon  (hall  enter  into  the  pofTciCon  or  penalty  on  not 
meddle  with  the  profits  of  his  fpiritual  promotion  before  p>yi'g  or  com- 
be  hath  paid  or  compounded  as  aforefaid,  and  be  coovid  poaotfiog. 
thereof  by  prefentment  vcrdidl  confeifion  or  witnefs,  be* 
bre  the  faid  lord  chancellor  pr  fuch  other  as  (hA\  have  au- 
thority by  commiffion  to  compound  for  the  fame;  he  fliall 
be  accepted  and  taken  an  intruder  upon  the  king's  pofleffion, 
lUid  (ball  forfeit  double  value.     26  H  8.  c.  3.  /.  5. 

3,  And  in  order  to  afcertain  the  valuation,  it  was  ^n- y^i^^  1,^^  ^^ ^ 
sAed  hy  the  faid  ftatute  of  the  26  H,  8.  ^.3.  that  thechan-  afccrtaioec'. 
etlk)r  of  England  (bould  have  po^H^er  to  dire<£t  into  every 
dtocefe  commiffions  in  the  kind's  name  under  his  great  fral, 
•s  well  to  the  at chbilbop  or  bifhop  as  to  fuch  other  perfons 
as  the  king  (hould  appoint,  commanding  them  to  examine 
and  enquire  of  the  true  yearly  values  of  all  the  manors  lands 
tenements  hereditaments  rents  tyhtrs  oif*  rings  emoluments 
•ad  all  other  profits  as  well  fpiritual  as  temporal  appertain- 
ing to  any  fuch  henetice  or  pron'Oiion  ;  with  a  claute  to  be 
piotained  in  every  luch  commiiiion,  that  thty  (hould  de- 
dirfl  and  allow  thefe  deduA^ons  following  and  none  other, 

T  3  that 
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thit  it  to  bf,  the  rents  refolute  Co  the  chief  lords,  snd  all 
othennnual  and  perpetual  rents  and  charges  which  a  of 
fpiritual  perfon  is  bound  yearly  lo  pay  to  any  perfop,  or  to 
give  yearly  in  alms  by  reafon  of  any  foundation  or  ordi* 
nance,  and  all  fees  for  ftewards  receiTers  bailiflfs  and  au- 
ditors, and  fynods  and  proxies ;  and  with  another  claufe  to 
be  contained  in  their  conimiflion,  that  they  fbould  certify 
under  their  feals,  at  fuch  days  as  (hould  be  limited  by  the 
faid  commiffionf ,  as  well  the  whole  and  entire  value  as  the 
deductions  cforcfaid.    /.  io,li. 

And  furthermore,  all  fees  which  any  archbifhop  bifliop 
or  other  prelate  of  the  church  is  bound  yearly  to  pay  to 
any  chancellor,  mafter  of  the  rolls,  juftices,  Qiertffs^  or 
other  cfficers,  or  miniflers  of  record,  for  temporal  juitice 
to  be  done  or  miniftred  within  their  diocefe  or  jurifdic* 
tions,  were  to  be  dcduded  by  the  commiffooen  ia  their 
valuation.  /.  30. 
Ia  wkat  dioccfe  4.  And  every  archbffhc>prick  biCbcprick  and  other  be- 
to  be  laictf.  Defice  and  promotion  above  fpecified,  (hall  be  fever«Hy  and 
diflinAly  rated  in  the  proper  diocefe  where  they  be,  where- 
Icever  their  pofleffions  or  profits  (hall  happen  to  lie,  26  /f.8« 

4.  2*  /.  12. 

Year  wbea  to        5*  The  year  in  which  the  iirft  fruits  (hall  be  paid,  (ball 

«•■»*■««•        begin  and  be  accounted  immediately  after  the  avoidance  ; 

and  the  profits  belonging  to  any  archdeaconry,  deanry, 

prebend,  parfonage,  vicarage,  or  other  fpiritual  promotion, 

benefice,  dignity,  or  office  during  the  vacation  (chaun* 

teries  only  excepted),  (hall  go  to  the  fuccefibr  towards  the 

payment  thereof.     28  /^.  8.  r.  1 1./  3. 

Tocvoibeat  dy.        6.  By  the  26  H,  8.   c.  3.      A  perfon  prefentcd  or  col- 

^  lated  to  a  parfonage  or  vicarage,  not  exceeding  eight  m^rka 

a  year  (that  is,  according  to  the  valuation  then  to  be  made)« 

was  not  to  pay  fird  fruits  except  he  lived  three  years  after 

his  admiffion ;  and  in  the  comjofition  there  was  to  be  a 

claufc,  that  if  the  incumbent  died  wit<iin  three  )ears,  the 

obligation  (houl.!  be  void.    /.  27. 

And  by  the  i  Ei.  c.  4.  If  an  incumbent  live  to  the 
end  of  half  a  year  next  after  the  avoidar.ce,  fo  as  he  hjth 
received  or  without  fraud  might  lawfully  have  received  the 
rent*"  and  profits  of  that  half  year,  and  before  the  end  of  the 
next  b;)U  year  (hall  die  or  be  lawfully  evi6)ed  ren-oved  or 
put  out  by  iuJ^ment  at  common  law  without  fraud  ;  he 
his  heirs  executors  admini(l;ators  and  fureties  (hall  be 
charged  but  only  with  a  »ourfh  part  of  the  firll  fruits,  any 
hr  nd  or  othc  marter  to  the  ctnirarv  nojwithftandine.  And 
if  he  live  lot  ont-  uhole  year  next  after  fuch  av.idance, 
anu  before  the  end  of  half  a  year  then  next  tollowing  fiia^l 

die 
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die  or  be  removed  as  aforefaid ;  he  fhall  be  charged  but 
with  half  of  the  firft  fruits.  And  if  he  live  to  the  end  of 
one  whole  year  and  an  half,  and  btfor^  the  end  of  fix 
months  then  next  following  (hall  fo  die  or  be  removed; 
he  (hall  be  charged  but  only  with  three  parti>  of  the  firft 
fruits.  And  if  he  (hall  live  to  the  end  of  two  whole  year5| 
and  not  be  lawfully  eyid^d  removed  or  put  out  as  aforlP* 
faid;  he  (hall  pay  the  whole.    /.  30,  31,  32,  33. 

7.  Every  ari:hbi{hop  and  bi(hv)p  (hall have  four  years  al-  whMn  what 
loWed  him,  when  he  (hall  compound  for  the  fame,  for  the  'ime archbiAopt 
payment  of  his  firll  fruits,  which  (hall  commence  from  the^JJ***"**^**** 
time  of  reftitution  of  his  temporalties;  and  in  every  year 

he  (hall  pay  one  fourth  part ;  an^^  if  he  die  or  be  removed 
before  the  four  years  be  expired,  he  (hall  be  difcharged  of  f 
(o  much  as  did  not  become  due  or  pi)abit:  at  or  before  trie 
time  of  his  death  or  removal,  in  like  manner  as  the  heirs 
executors  and  adminiArators  of  redors  and  vicars  (hall  be 
difcharged.     6  An.  ciT^f'S' 

8.  Deans,  archdeacons,  prebendaries,  and  other  digtii- Deanf,  arHidca* 
taries,  (hall  compound  for  their  firft  fruits  in  like  manner^.""**  prcbenda. 
ap  re^ors  and  yicar? :  and  in  cafe  of  death  or  removal  with-  ""•  *"*^  '«P*y» 
in  the  time  ufually  allowed  to  rc^lors  and  vicars  for  pay* 

inent  of  their  firft  frgits,  they  (ball  he  in  the  like  condition, 
pnd  have  (he  fame  benefit  as  is  allowed  to  redors  and  vi* 
cars,     b  An,  c.  27.  /  6. 

g.  And  whereas  by  the  26  //•  8.  e.  3.  there  was  no  pro-  Te nthi  to  be de« 
vifion  for  deduction  of  thetcnihe  of  that  fame  year  for  which  ^oaedoatoftHt 
the  firft  fruits  were  due  to  be  paid,  whereby  there  bec;ime    '    '"*"* 
a  double  charge;  therefore  by  the  27  //.  8.  c.  8.  it  is  en* 
aded  as  follows :  viz.  for  reformation  thereof,  the  king's 
highnefs,  for  the  entire  and  hearty  love  that  his  ^race  bear* 
eth  to  the  prelates  and    other  incumbents  chargeable  to 
the  payment  of  (he  tenth  and  firft  fruits,  of  his  excellent 
goodnefs  is  pleafed  and  contented  that  it  he  enacted  ;  that 
at  the  compofition,  allowance  and  deduction  Oiall  be  made 
of  the  tenth  part  out  of  the  fit  ft  fruits,  which  tenth  (hall 
be  paid  to  thf^ing  for  that  firft  year.    f.  i,  2,  3. 

|0.  And  aH^rants  made  to  the  univerfiries  or  anv  col-  Crantiof  a- 
]^e  or  hall  therein,  and  to  the  college  of  Eaton  and  Win-  emption  from 
chefter,  by  any  kings  of  this  realm  or  by  adt  of  parliament,  j^^^^^^itt  and 
for  the  difcharge  of  firft  fruits  and  tenths,  (hall  remain  in  null  '^***""* 
fprce.     I  EL  c.  4.  /.  34. 

ir.  By   the  1    £/•  c  4.  Vicarages   not  exceeding  the  what IiTingtar« 
yearly  value  of   10  1,  after  the  rate  and  value  upon  the  re-  ax^'Tpted tronn 
cords  and  books  of  the  rates  and  values  for  the  firft  fruits  ^,^^^*["J," 
4Qd  tenths  remaining  in   the  exchequer  (according  to  the  Taiuauon^  fht 
?alua(ion  made  in  the  26   ^«  80>  sind  parfonages  not  kiog*i  bodu. 

T  \  exceeding 
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exceeding  the  like  yearly  value  of  ten  mirks  ;— fhall  be 
difcharged  of  firft  fruits.    /  29. 

And  the  rejifon  why  vicarages  not  exceeding  10 1  fliould 
be  freed  of  this  cbar^iie,  and  parfonagea  of  ten  marks  fli6iild 
pay,  was  becaufe  the  vicarages  in  times  of  popery*  and 
when  the  valuation  was  taken,  had  a  great  income  by 
voluntary  offerings,  which  falling  (o  little  or  rtothing  upon 
the  diflfolution  of  monafieries,  this  favour  was  afforded 
them  in  their  firft  fruits.     Deggi^  p.  2.  c.  !$• 
V1uillf{n>"M      12*  And  by  the  5  An,  c.  24.  All  ecclefiaftical  beneficci 
ocmpcea  fram   ^^ith  cure  of  fouls,  not  exceeding  the  clear  yearly  value 
temhlT^^^-  ®^  S^ '  ^y  ^^^  «"P^<>ved  valuation  of  the  fame,  (hall  be  dit 
iof  coiheircktf  cbaiged  for  ever  from  the  fir  ft  fruits  and  tenths.    /.  i. 
ycafjj  value.  gyt  this  (hall  not  difcharge  any  benefices  with  cure  of 

fouls^  the  tenths  whereof  were  granted  away  by  any  of  her 
majefty's  predeceflors  in  perpetuity,  f,  3.  That  is  to 
fay,  it  (hall  not  difcharge  them  of  fucn  ttnibs^  but  if  fuch 
livint^s  do  not  exceed  the  faid  clear  yearly  value  of  50 1  hf 
the  faid  improved  valuation,  they  (hall  be  difcharged  for 
'  ever  from  firjl  fruits.    6  An.  c.  27.  f.  i. 

Alfo  this  fliall  not  diminilh  any  annual  fum  ftipend  pen- 
(ion  or  annuity  heretofore  granted  to  any  perfon,  body  po« 
litick  or  corporate,  and  charged  upon  the  faid  revenuei 
of  firft  fruits  and  tenths  or  any  part  thereof ;  but  in  cali^ 
it  (hall  fo  happen,  that  by  difcharging  fuch  fmall  livings, 
the  firft  fruits  and  tenths  which  (hall  hereafter  be  col- 
lefied  in  any  diocefe  or  diocefes  (hall  not  be  fufficient  to 
pay  fuch  annual  fums  as  they  now  ftand  charged  with, 
then  the  whole  revenues  of  the  fiift  fruits  and  trnths 
thr:)ughout  the  kingdom  (ball  be  liable  to  make  good  fuch 
deficiency,  during  the  continuance  of  fuch  grants.  5  jfn. 
€.  24./.  6. 

And  for  afcertaining  the  faid  clear  yearly  value,  the  bi- 
{bops  of  every  diocefe  or  guardians  of  the  fpiritualties  (fede 
vacaiite),  and  the  ordinaries  of  peculiars  and  places  ot  ex- 
empt jurifdidlion,  were  required  by  the  faid  a£t  of  5  /tnm 
c.  24.  as  well  by  the  oaths  of  witnefTes,  ^*Dy  other  law- 
ful means,  to  inform  themfelves  of  the  clear  improved 
yearly  value  of  every  benefice  with  cure  of  fouls  within 
their  refpeclive  jurifdic^ions,  the  clear  improved  >  early 
value  whereof  did  not  then  exceed  50 1  and  were  to  cer- 
tify the  fame  under  hand  and  feal  into  the  exchequer ; 
which  certificate  bemg  made  and  filed  in  the  faid  court, 
was  to  afcertain  the  clear  yearly  value  of  fuch  benefices  to 
be  difcharged.  /  2. 
8(.  George*!  j  ^,  Alfo  the  dean  and  canons  of  the  free  chapel  of 

^^^mfSiA^ St.  George  within  the  caftlc  of  Windfor,  and  all  the  pof- 

feflions 
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tisBMi  thereof,  (ball  be  difcharged  of  tenthi  and  fif ft  friiitf.  ftom  firii  fr«itt 
1  £L  €.  4.  /.  35.  "^  «««*»•• 

14.  Alfo,  nothing  herein   (htll    charge   any  hofpical  Holpitaii  •■< 
or  the  pofleffions  thereof  employed  for  the  relief  of  podf  fch©oU«»p?t4 
people,    or  any  fchool,   or   the  pofleffioAs  or  ^^noH  J|^i^,jJ[*^ 
thereof,  with  the  payment  of  tenths  or  firft  fruits,     i  £1. 

€.  4.  /  40. 

15.  By  the  16  H.  8.  c.  17.  Farmers  and  kfleesof  any  Ltflorcopayfirt 
manors,  iordfiiips,  linds,  parfonagesi  vicarages^  portions  fniti  an' tMdw 
of  tithes  or  other  profits  or  commodities  belonging  toi**|*^  tWIrf* 
any  archbiflbop,  bidiop,  or  other  prelate  or  fpiritual  perfon^ 

or  fpiritual  body  corporate  or  politick,  (hall  be  difcbargiNl 
of  firft  fruits  or  tenths ;  but  the  le/Tors  and  owners  (hall 
pay  the  fame, 

16.  There  (hall  be  one  colledpr  or  retreiver  of  theCoilcAoraf  tht 
perpetual  jrearly  tenth?,  who  (hail  be  ntmiinated  and  ap*  tcnUu. 
pointed  by  the  king,  by  letters  patents  under  the  great  feaU 

3C.  €.  10./.  2. 

And  immediately  after  fuch  noihination  and  appoint* 
Dent,  and  beTore  he  takes  upon  him  the  elcecution  of  hil 
office,  he  (hall  take  his  corporal  oath  for  the  due  and 
faithful  execution  of  his  faid  offiice,  before  feven  of  mort 
of  the  governors  of  the  bounty  of  queen  Anne  for  xht 
augmentation  of  fmall  livings  (as  is  hereafter  mentioned) 
in  a  grneral  court.     A/« 

And  he  (hall  likewife  give  fecurity  to  the  faid  corpora- 
tioti,  or  to  fuch  perion  or  perfons  as  they  in  (heir  gene* 
tal  court  (hall  appoint,  for  his  true  and  juft  accounting 
(or,  and  payment  of  all  and  every  fum  and  fums  of  money 
which  he  (hall  receive  by  virtue  of  his  faid  office,  and  for 
the  due  and  faithful  execution  and  difcharge  of  his  faid 
cffice,  as  the  governors,  at  a  general  court  at  any  time 
before  his  taking  upon  him  the  execution  of  his  office^ 
ihall  order  and  dired.     Id, 

17.  And   he  (hall  keep  his  oflSce  in  fnme  convenient  wbcre  he  ftiH 
place  Within  Londoft  or  Weftminfter;  and  (ball  give  at-  keep  hit  office* 
tendance  for  receipt  of  the  tenths,  at  fuch  times  as  the  faid  J^^^**  *" 
governors  in  their  court  (hall  direfl,  between  Dec.  25, 

and  Ap«  30,  yearly:  of  which  times  and  place,  due  no- 
lice  Ihall  be  given  by  the  governors  in  the  gazette  yearly 
one  Week  at  leaft  before  Dec.  25 ;  whereof  every  perfoA 
conterned  (hall  be  obliged  to  take  notice,  without  any  fur- 
ther notice  by  way  of  fummons  demand  or  otherwife.  ^O* 
t.  JO.  /  2. 

18.  By  the  26  //.  8.  r.  3.  The  faid  tenths  are  to  be-  Timei  of  piyw 
c<Miie  due  yearly  at  the  fcaft  of  the  nativity  of  our  Lord  meac  of  the 
God.   /p.  ,  "»«"»•• 

And 
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And  by  the  3  G.  c.  jr.  If  jsjT  pcrfon  chargei  with  the 
pa>fficnc  of  ur.'h^  Iha'!  no:  ray  o'  cuU  lender  the  fuiie 
yrarK  bef^^rc  :hc  latt  cay  r,:  Ap^ii  t'i.icceedirg  t^e  feill  of 
tbr  ffiati^ \x^  whereon  the  f:-  e  ihi  t  bccoore  due  ;  then  a^oa 
cenificatr  herco*  m  ct  u«  the  c:![<ci^r  or  receiver,  oa  or 
b:fo:c  the  6rt(  (^21  or  Jji  e  fo^r,viiig.  he  fbaU  be  allowed 
cron  his  account  a! I  fu  h  Turns  as  int  perfcns  againft  wh^->in 
fuch  ccr:it)cate«(ha  I  be  made  fii  -  uM  or  ought  ru  have  paid. 
And  to  every  fuch  caf*,  the  ueai'jrer  chinccilor  an-J  barons 
of  the  exch.qjcr  tha.i  ilTje  up^^n  every  fuch  certificate  f^^ch 
proccfs  as  to  'hem  (hal  fcem  pr.per  and  rea.baable,  againft 
every  fjch  perfon  ajainft  whom  t'uch  ccrt:£care  fliall  be 
made  his  execu;or>  or  adminitlracors*  wfacrecj  the  fame 
may  be  rrulv  le^i-.^  and  p^id  to  the  Aid  co[reclor  or  receiver. 
And  zstx"^  fum  fo  levied  and  paid  the  o->Hec!or  or  receiver 
ihall  bring  ro  account,  and  charge  bimreif  there*  lib  io  bis 
next  account.    /.  3. 

fOTfcitmen  '^'   ^>"  *^^  26  //  8.  r    3.  and  2  ^  3  Ei.   6.  r.  20. 

Doo-piyacai  ofpcrfoiis  making  dr^aui't  io  piymenc  were  to  bede::ri%ed  of 

cntiu.  iheir  benefice  \  and  the  rea'-on  of  ihi&  fevere  penalty   was, 

becaufe  upon  the  reform^tticn   many  clergymen  fcrupied 

and  denied  to  pay  ihcfe  tenths  to  the  king,  being  ;a>  thej 

fuppofed '  a  duty  proprri  ■  due  to  the  pope.  Diz-e.  p.  2.  c.  15. 

But  now  by  the  3  G   r.   10.    perions  making  default  of 

payment  (ha:I  forfeit  d  ubie  value  of  the  tenths.     /  2. 

Tenths  ich Iff e      20.   Bv  t^.c  26  H.  8.  c.  3    th<*  bifliop^  were  charged  to 

•pen  eifc'j-of,  colle£l  the  tenths,   and  upon  thrjr  cemticate  into  the  ex* 

in"iu*cceJic"'   chequer  on  nonpaymer.t  by  rny  incumbent,  procef^   was 

to  b^  ifiued  out  of  the  fu  '  court  a.aiiift  'uch  ir.ciiinbenc, 

his  executors   and   admmifira  nr>  ;  or   for   infufficiency   of 

them,  ajainft  the  fucce (Tors  0=    fuch   incumbent.    -A^^hereby 

the  kng  ii.ight  be  t:ulv  arTw-rtd  a-d  paid     f,  18. 

And  bv  the  27  H  8.  c,  8.  in  C4fcs  wheict>y  the  fuc- 
ceflor  (hall  be  charge  h  e  to  'Kc  payment  of  tent'^.s  unpaid 
in  the  tim.^  r<r  life  o\  h  s  predcceflbr,  he  may  d.ftrain  uch 
goods  of  hi«  prececefTor  as  {bill  be  ufirin  the  rremilles,  and 
ictain  the  fii^rie  till  the  prtdcceHbr  if  he  be  a]ii.e,  and  if 
he  be  dead  ti  I  his  executc^rs  or  adminiftrators  tball  pay  the 
fame;  and  if  the  fame  iha!)  not  be  paid  in  twelve  days, 
then  \  c  mav  caufe  me  good-  to  be  «ppraifed  by  two  or  three 
jndifFcrent  perfons  in  be  iworn  f.>r  the  famr  j  and  accord- 
ing to  t^e  fameappra^fini:  may  fell  fo  much  iherccf  as  (hall 
pay  the  fame  and  ahb  the  rcafonablc  colh  th^t  (ball  be 
fpent  by  the  occafi  n  o^  diilrain  ng  and  appraifu^g  the 
iame  ;  and  if  no  fuch  dillrefs  can  be  found,  then  fuch  pre- 
dccefl'nr  it  he  be  alive  ai  d  if  he  be  dead  h  s  executors  or 
admini(iratc:s  may  be  compelled  to  the  payment  therec/ 


by  bill  in  chancery,  or  by  adion  or  plaint  of  debt  at  com* 
men  lav^.   yi  4. 

But  by  the  3  G.  c.  lo.  the  biOiops  are  difcharged  from 
the  faid  coDedion ;  neverthelefs  all  former  ftatutei  for  the 
impofing  charging  afleffingand  levying  and  the  true  anfwer- 
ing  and  payment  of  the  firft  fruits  and  tenths*  not  altered 
by  the  faid  (latute  of  the  3  G.  (ball  continue  in  force.  /  4. 

21.  And  by  the  7  Ed.  6.  c.  4.  If  any  promotion  fpi- Cife  of  tcatkt 
ritual  (hould  chance  to.  be  or  remain  in  fuch  fort  void,*^^  *^^^  ** 
that  no  incumbent  could  be  conveniently  provided,  thc"***""^"^ 
biihops  were  to  certify  the  fame  fpecially :  in  which  cafe 

it  is  enaSed,  that  the  king  may  levy  and  take  all  the  glebe 
lands  tithes  iflues  or  profits  of  fuch  benefice,  until  he  bo 
paid  the  whole  arrearages  of  the  tenth «.    f,  4. 

22.  In  cathedral  churches  and  colleges,  every  diftindl  Memben of  ca« 
head  and  member  (hall  pay  according  to  his  own  refpec-  |*>«^**«»"^«^ 
tivc  falary,  and  not  for  any  others.  26  H.  8.  c,  3./  25, 26.  f^Trau.^*'^ 

23*  The  collefior  (hall  give  acquittances  under  his  hand  coHeaorto  give 
to  the  perfons  paying  the  fjme,  which  (hall  be  a  fufiicient  Ac^oUuucet. 
difcharge ;  for  every  of  which  acquittances  (ball  be  paid 
the  fum  of  6d  and  notnore.     3  G.  r,  lO.  /.  2. 

24*  And  he  (ball  pay  the  fame  yearly  into  the  exche^  To  pay  the 
quer,   before  or  on  the  laft  day  of  May.     7  Ed.  6.  c.  4.  '«nthtintoth« 

3  C.    €.  10.  /.  2.  icht^ucr. 

25.  And  fuch  collector  and  receiver,  his  lands  and  tene-  Hiseftue 
ments,  (hall  (land  charged  for  the  true  payment  of  fuch  chargeable. 
fums  as  he  (ball  receive.  34  i^  35  //•  8.  c.  2.  13  EL  c.  4* 

14  El  c*  7.     27  El.  c.  3.     3  G.  c.  \o.  f.  2. 

26.  And  no  officer  of  the  exchequer  (hall  take  of  any  Faffing  hnac* 
iuch  colledor  or  receiver  any  reward  for  making  his  ac-  counu. 
count  or  quietus  eft  in  the  exchequer;  on  pain  of  forfeiting 

his  office,  and  making  fine  at  the  king's  will.     26  //.  8. 

€•  3-  /.  20.      3  G.   f.  10.  /  2. 

IV.  Firji  fruits  and  tenths  appropriated  to  the  aug^ 

mentation  of  fmall  livings. 

I.  By  the  2  &r  3  An.  c.  11.     It  (hdtl  be  lawful  for  the  Power  to  ofta- 
queen,  by  her  letters  patents  under  the  great  feal,  to  in-  **?'*  *  w***.*" 

^  ri-  r  /l.ll._-  tioo,  Wl4  fettle 

corporate  fuch  perfons  as  (!ie  inall  therem  nominate  or  ap-  thereoa the firft 
point,  to  be  one  body  politick  and  corporate,  Co  have  a  fniitt  and 
common  feal  and  perpetual  fucceifion,  and  alfo  at  her  ma-  <^^** 
jcfty's  will  and  pleafure,  by  the  fame  or  any  other  letters 
patents,  tt>  grant  limit  or  fettle  to  or  upon  the  faid  corpo- 
ration and  their  fucceflTors  for  ever,  all  the  revenue  of  Arft 
fruits  and  yearly  perpetual  tenths  of  all  d.gmties  offices 
benefices  and  promotions  fpiritual,  to  be  appt^  and  dif- 

pofed 
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pofcd  of  for  the  augmentacioa  of  the  uMuateiMBce  of  fijcb 
parfons  vicars  curates  and  minifters  officiatioflr  in  any 
church  or  chapel  where  the  litargy  and  rites  of  the  chiuch 
of  England  as  now  by  law  eSaMiOied  (hall  be  ufrd  and  ob« 
'fenred;  with  fuch  lawful  powers  authorities  direfiions 
limitations  and  appointments,  and  under  fuch  rules  and  re» 
firtdion^*  and  in  fuch  manner  and  form  as  (hall  be  there* 
in  expreffcd.    /  i. 

But  this  (hall  not  cSeA  any  grant  exchange  aKenatimi 
or  incnmbrance  heretofore  made  of  or  upon  the  faid  rewc* 
Aues  of  iirft  fruits  and  tenths :  but  the  fame»  dnrii^  the 
continuance  of  fuch  grant  exchange  alienation  or  incnm- 
hrancc,  (hall  remain  in  fuch  force  as  if  this  a£l  had  not 
been  made,    f,  3. 
Fewer fei^*tW       2.  And  by  the  faid  ftatute  of  the  l&  ]  An^   r.  ir. 
UnthBhtM  on  £very  perfon  having  in  his  own  right  any  eftaieor  intereft 
utiufll  *^'''   ***  poflffcflion  reverfion  or  contingency  in  any  lands,  or  pro*- 
perty  in  any  goods,  (hall  have  power  by  diced  inrolled  in 
fu-^h  manner  and  within  fuch  time  as  is  direfied  by  the 
ftyf/.  8.  €.  1 6.  forinrollment  of  bargains  and  (ales;  or  by  his 
lafl  will  or  teftament  in  writing,  to  give  and  grant  to  and 
veft  in  the  faid  corporation  and  their  fuccefibrs  all  liich 
his  eftate  intereft  or  property,  or  any  part  thereof,  towards 
the  augmentation  of  the  main'enance  of  fuch  minifters  as 
afbrefaid  officiating  in  fuch  church  or  chapiel  where  the  li- 
turgy and  rights  of  the  faid  church  (hall  be  To  ufed  or  cb* 
fervcd  as  aforelaid,  and  having  no  fettled  competent  pro- 
vtH  jn  belonging  to  the  fame ;  and  to  be   for  that  pur- 
poie  apf5iieJ,  according  to  the  dire^ion  of  the  faid  benefac- 
tor by  fuch  deed  or  will ;  and  in  default  of  fuch  direAion, 
in  fuch  manner  as  by  her  majtfty's  letters  patents  (hall 
be  appointed  as  afurefaid.     And  fuch  corporation  and  their 
fuccefl'ors  fnall  have   full  capacity  and  ability  to  purchafe 
receive   t«kc  hold  and   enjoy  for  the  purpofes  aforefaid, 
■S  well  from  fuch  perfons  as  (hall  be  fo  charitably  difpofed 
to  give  the  fame,  as  from  all  other  perfons  as  (ball  be  will- 
ing to  fell  cr  aliene  to  the  faid  corporation  any  manors 
lands  tenements  goods  or    chattels,  without  any  licence 
or  writ  of  ad  qucd  damnum;  the  flatute  of  monmain, 
or  any  other  Oatute  or  law  noiwiihftanding.  — —  But  this 
not    to  en:ible  any    pet  Ton   within  age,  or  of  ni>n-faiie 
memory,  or  woman  coven  (without  her  hufband),  to  make 
any  fuh  alienation.    /.  4,  5* 

But  b\  the  Q  G.  1.  c.  36  From  and  after  June  24, 
1736,  no  manors  land**  tenements  rents  advowfops  or  other 
hereditaments  corporeal  or  mcorporeal,  nor  any  fum  of 
money  goods  chattels  (locks  in  the  public  funds  fecurities 

*     8  for 
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for  money  or  any  other  perfonal  cftate,  to  be  laid  out  or 
difpofed  of  in  the  purchafeof  any  lands  tenements  or  here- 
ditunentf,  (hall  be  given  granted  aliened  limired  releafed 
transferred  afligocd  or  appointed  or  any  ways  conveyed 
or  fettled  to  or  upon  any  perfon  body  politick  or  corporate 
or  otherwUr,  for  any  efface  or  intereft  Mrbatfoever,  or  any 
ways  charged  or  incumored  by  any  perfon,  in  truft  or  for 
the  benefit  of  any  charitable  ufes ;  uolefs  fuch  gift  convey* 
ante  appointment  or  fettlement  of  ftich  lands  tenementa 
or  hereditaments  fums  of  money  or  perfonal  eftate  (other 
than  ftodcs  in  the  publick  funds)  be  and  be  made  by  deed 
indented  fealed  and  delivered  in  the  prefenoe  of  t vo  or  more  * 
cvcdible  witneiles,  twelve  kalendar  months  at  leaft  beforo 
the  death  of  fuch  donor  or  grantor,  and  be  inrojled  in  Uia 
-.  ctaocery  within  fix  kalendar  months  next  after  the  execu- 
^''tion  thereof ;  and  unlefs  f«ch  flocks  be  transferred  in  the 
pnWick  books  ufiially  kept  for  the  transfer  of  ilocks,  fix 
kalendar  months  at  leaft  before  the  death  of  (uch  donor  or 
grantor  1  and  unlefs  the  fame  be  made  to  take  effe€t  in 
poflefion  for  the  charitable  ufe  intended,  immediately  from 
the  making  thereof,  and  be  without  any  power  of  revoca- 
tioa  fcier^ration  truft  condition  limitation  daufe  or  agrec- 
■lent  whatfiiever,  for  the  benefit  of  the  donor  or  grantor  or 
€f  any  perfon  claiming  under  him.    /  i . 

3.  in  purfuance  whereof,  the  queen  by  letters  patents,  Lcttert^fcmw  .^ 
Waring  date  Nov.  3.  in  the  third  year  of  her  reign,  in-  <^i»««P»*'»** 
corporated  the  acchbUhops,  bifliopa,  deans,  fpeaker  of  the 
houfe  of  commons,  mafter  of  the  rolls,  privy  councillors, 
lieutenants  and  euflidis  rotulcrum  of  the  counties,  the 
judges,  the  queen's  ferjeants  at  law,  attorney  and  folici* 
tor  general,  advocate  general,  chancellors  and  viccchan- 
oellon  of  the  two  univerfities,  mayor  and  aldermen  of' 
London,  and  mayors  of  the  refpedive  cities,  for  the  time 
being,  according  to  the  purport  of  the  faid  ftatute  (unto 
whom,  by  a  fupplemental  charter  bearing  date  Mar.  ^, 
in  the  12th  year  of  her  majefty's  reign,  were  added,  the 
oCcers  of  the  hoard  of  green  cloth,  the  queen's  counM 
learneil  in  the  law,  and  the  four  clerks  of  the  privy  coun- 
cil), to  be  a  body  corporate,  by  the  name  of  tht  govirnsrs 
0flig  bounty  9f  queen  Anne^  /#r  the  mgmeniatiin  ef  the  wuirn* 
teemneM  of  ibe  pc§r  clergy:  and  thereby  gramed  to  them 
the  faid  revenue  of  the  firft  froits  and  teoths  for  the  pur* 
yofet  aforefaid,  under  the  rules  and  diredions  to  be  efta« 
Uibcd  porfoaot  to  the  faid  letters  patent,  together  with 
ffaeTe  following  diredtons  ;  that  is  to  fay.  That  they  fhall 
faep  four  general  courts  at  leaft  in  every  year,  at  fome 
ONiMoknt  f  lacewilhio  London  and  Weflminfticr  (notice 

being 


iZ6  jptrd  ftnits  mh  ttt^s, 

being  in  that  behalf  firft  given  in  the  gaz(ette»  or  otfafeK 
wife,  14.  days  before) ;  the  faid  courts  tu  be  in  the  months 
of  Marchy  June,  September^  and  December :  that  the 
faid  governors  or  fo  many  of  them  as  (ball  aflemble,  not 
Jefs  than  feven  in  number  at  any  one  meeting  (whereof, 
by  the  aforefaid  fapplemental  charter,  a  privy  councillor^ 
b'fliop,  judges  or  one  of  the  queen's  council  to  be  one), 
fliall  be  a  general  court)  and  difpatch  buiinefs  by  ma- 
jority of  votes :  with  power  to  appoint  committees,  for 
the  eafier  difpatch  of  bufinefs. 

And  to  draw  up  rules  and  orders  for  the  better  rale 
and  government  of  the  faid  corporation  and  members 
thereof;  and  receiving,  accounting  for  and  managing  the 
faid  revenues;  and  for  difpofing  of  the  fame,  abd  of  fuch 
other  gifts  and  benevolences  as  (hall  be  given  to  them  for 
the  purpofes  aforefaid :  which  being  approved  altered  or 
amended  by  the  crown,  and  fo  fignified  under  the  great 
feal,  to  be  the  rules  whereby  the  governors  (hall  manage  the 
faid  revenue,  and  fuch  other  gifts  and  benevolences  whereof 
the  donors  (hall  not  particularly  dire£l  the  application. 

And  that  they  (ball  inform- them felves  of  the  true  yearly 
value  of  the  maintenance  of  every  fuch  parfon  vicar  curate 
iind  mini(ler  officiating  in  any  fuch  church  or  chapel  as 
aforefaid,  for  whom  a  maintenance  of  the  yearly  value 
of  80  I  is  not  fufficiently  provided ;  and  the  difiances  oF 
fuch  churches  and  chapels  from  London  ;  and  which  of 
them  are  in  towns  corporate  or  market  towns,  and  which 
not;  and  how  they  are  fupplied  with  preaching minifters; 
and  where  the  incumbents  have  more  than  one  living. 

And  that  they  fhall  have  a  fecrecary  and  treafurer,  and 
fuch  inferior  officers  fubftitutes  and  fervants  as  they  (hall 
think  fit ;  to  be  chofen  by  a  majority  of  votes  at  a  gene* 
ral  court,  and  to  continue  during  the  pleafure  of  the  faid 
governors:  the  fecretary  and  treafurer  to  be  firft  fworn 
At  a  general  court,  for  the  due  and  faithful  execution  of 
their  offices;  and  the  treafurer  to  give  fecurity  for  his 
faithful  accounting  for  the  monies  he  (hall  receive  by  vir- 
tue of  the  faid  office. 

And  with  power  to  admit  into  their  faid  corporation 
aH  fuch  perfons  who  (hall  be  proufly  difpofed  to  contri- 
bute towards  fuch  augmentation  as  the  faid  governora 
in  a  general  court  (hall  think  (it. 

And  that  they  (ball  caule  to  be  entered  in  a  book  to  be  kept 
for  that  purpofe,  the  names  of  all  the  contributors  with 
their  feveral  contributions ;  to  the  end  a  perpetual  me- 
morial may  be  had  thereof,  and  whereby  the  treafurer 
may  be  charged  with  the  more  certainty  in  his  account. 

And 
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And  by  the  i  G.  ft*  2.  c.  10.  The  courts  and  commit- 
tees of  the  faid  governors  (hall  have  power  to  adminifter  an 
oath  to  fuch  perfons  as  (hall  give  them  information  or  be 
examined  concerning  any  thing  relating  to  the  execution 
of  their  truft.    /•  19- 

4*  And  in  purfuance  of  the  faid  letters  patents,  the  fol-  \^^^^f^ 
loving  rules  and  orders  have  been  e(labli(hed  :  viz.  ^^^  ^^  ^ 

(1)  That  the  augmentaTions  to  be  made  by  the  faid  ktten pamut* 
corporation  (ball  be  by  the  WdV  of  purcbafe,  and  not  by 
the  way  of  pcniion, 

(1)  That  the  flated  fum  to  be  allowed  to  each  cure 
which  (hall  be  augmented  be  200l»  to  be  invcfted  in  a 
purchafe«  at  the  expence  of  the  corporation. 

(3)  That  as  foon  as  all  the  cures  not  exceeding  10  1 
per  annum^  which  are  fitly  qualified,  (hall  have  received 
cur  bounty  of  aoo  I ;  the  governors  (hall  then  proceed  to 
rjgment  thofe  cures  that  do  not  exceed  20  1  per  annum  | 
and  (ball  augment  no  other  till  thofe  have  all  received 
our  bounty  of  200 1:  except  in  the  cafes,  and  according 
to  the  limitations  hereafter  named.  And  that  from  and 
after  fuch  time  as  all  the  cures  not  exceedini:;  10  I  a  year, 
trhich  are  fitly  qualified,  (hall  have  received  our  bount/ 
of  2CO  I ;  the  like  rules,  orders,  and  diredions  (hall  be 
from  thenceforth  by  the  (jLOVcrnors  obferved  and  kept,  in 
relation  to  cures  not  exceedmg  20  I  a  year,  as  are  now  in 
force  and  0U:iht  to  be  by  tnrm  obferved  and  kept,  in  rela« 
lion  to  cures  not  exceeding  tola  year. 

(4)  That  in  order  to  encourage  benefadions  from 
others,  and  thereby  the  fooner  to  compleat  the  good  in* 
fended  by  our  bounty  ;  .the  governors  may  give  the  fum  of 
200I  to  cures  not  exceeding  45  I  a  >ear,  where  any  perfons 
wid  give  the  fame  or  a  greater  fum,  or  the  value  thereof 
in  hnds,  tithes,  or  rent  charges. 

(5)  That  the  governors  (hall  every  year,  between 
ChriAmas  and  Eatter,  caufe  the  account  of  what  money 
fhey  have  to  diftribute  that  year  to  be  audited ;  and  when 
they  kiK>^  the  fum,  publiclc  no:ice  (hall  be  given  in  tho 

Szettc  or  fuch  other  way  as  (hall  be  judged  proper,  that 
cy  have  fuch  a  fum  to  diftribute  in  fo  many  (hares,  and 
that  they  will  be  ready  to  apply  thofe  (hares  to  fuch  cures 
as  want  the  fame  and  are  by  the  rules  of  the  corporation 
qualified  to  receive  them,  where  any  perfons  will  add  the 
like  or  greater  fum  to  it,  or  the  value  in  land  or  tithes,  kx  ;• 

Any  fuch  particular  cure. 

(6)  That  if  feveral  benefat^lors  offer  themfclves,  the  go* 
vcroon  ihall  firft  comply  with  thofe  that  offer  mod. 

9  (7)  Where 
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(7)  Where  the  Timiis  oflfpr^  by  ocber  beoefiUSors  «re 
equal,  the  gpycroofi  ihall  alwayi  prefer  the  ponrer  living. 

(8)  Where  checurcff  to  be  augneoced  are  of  equal  vai* 
lee,  and  the  hrnrfaftioas  offipred  by  ochqrf  arc  equal » |ber^ 
they  (ball  be  preferred  that  firft  offer, 

(9)  Provided  nevtnbeleG,  that  the  preference  fliall  be  fo 
far  given  to  cuiei  doc  exceeding  20 1  a  year ;  that  the  gover* 
non  (hall  not  apply  above  pne  third  part  of  the  money  they 
have  to  diftribute  that  year,  to  cures  exceeding  that  v^ue. 

(10)  Where  the  governors  have  expcAed  till  MicbaeL* 
BUS  what  beoefafiors  will  offer  theii|(i;lves»  then  no  more 
propofals  (hall  be  vcceived  for  that  ye^;  but  if  any  inooey 
remain  after  that  to  be  difpofed  pf,  in  the  firft  place  two 
or  Biore  of  the  cures  in  the  gift  of  the  crown,  pot  ejt- 
ceeding  10 1  a  year,  (hall  be.cboicD  by  lot,  to  be  aiigoieotcd 
preferably  to  all  others;  the  prccife  nuo^r  of  thefe  to  be 
fettled  by  a  general  court,  when  an  cxafi  lift  of  them  ihall 
be  brought  in  to  die  fEoveroors. 

(11)  As  for  what  (hall  remain  of  the  money  to  be  dif- 
pofed of  after  that,  a  lift  (hall  be  uken  of  all  the  cures  ip 
the  church  of  Eoglaud  not  exceeding  10 1  a  y^r;  and  (b 
many  of  them  be  diofen  by  lot,  as  there  (hall  remain  fiuiis 
of  200 1  for  their  augmeounon. 

(11)  Provided,  that  when  all  the  cures  not  exceedhig 
20 1  a  year,  which  are  fitly  qualified,  (hall  be  fo  aug- 
mented; the  goveraora  (hall  then  proceed  to  augment 
thofe  of  greater  value,  according  to  fuch  rules,  as  (ball  at 
any  time  hereafter  be jpropoTed  by  them,  and  approved  by 
us,  oerbeirs  or  £Licce(Iors,  under  our^  or  their  fign  manual. 

(13)  That  all  charitable  gifts,  in  real  or  perfonal 
cftates,  made  to  the  corporation,  (hall  be  ftridly  applied 
according  lo  the  particular  direjlion  of  the  donor  or  donors 
thereof,  where  the  donor  (hall  give  partioilar  diredion  for 
the  difpofition  thereof:  and  where  the  gift  (hall  be  gene* 
rally  to  the  corporation,  without  any  fuch  particular  di- 
sedion,  the  (ame  (hall  be  applied  as  the  reft  of  the  fund  or 
flock  of  the  corporation  is  to  be  applied. 

(14)  Thst  a  hook  (ball  be  kept,  wherein  (hall  be  en- 
tered all  the  fubfcriptions,  contributions,  gifts,  devifes  or 
appointments,  made  or  given,  of  any  monies,  or  of  any 
real  or  peribnal  eftate  wbatfoever,  to  the  charity  mentioned 
in  the  charter,  and  the  names  of  the  donors  thereof,  with 
the  partkulsirs  of  the  matters  fo  given ;  the  (ame  book  to 
be  kept  by  the  fecretary  of  the  corporation. 

(15)  That  a  memorial  of  the  benefadions  and  aug- 
mentations made  to  each  cure  (hall,  at  the  charge  of  the 
corporation!  be  fet  up  in  writing  on  a  ftone  to  be  fixed  in 

the 
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the  church' of  the  cure  fo  to  be  increafed,  there  to  remain 
in  perpetual  memory  thereof. 

(16)  When  the  treafurer  (hall  have  received  any  Turn  of 
ilnoney,  for  the  ufe  of  the  corporation,  be  fhall,  at  the  next 
general  court  to  be  holden  after  fuch  receipt,  lay  an  account 
thereof  before  the  governors :  who  may  order  and  dired 
the  fame  to  be  placed  out,  for  the  improvement  thereof, 
tipon  fome  publick  fund  or  other  fecurity,  till  they  have  an 
opportunity  of  laying  it  out  in  proper  purchafcs,  for  the 
augmentation  of  cures. 

(17)  That  the  treafurer  do  account  annually  before  fuch  ^ 
a  committee  of  the  governors,  as  (hall  be  appointed  by  a 

general  court  of  the  faid  corporation;  who  (hall  audit 
and  ftace  the  fame:  and  the  faid  account  (hall  be  entered 
in  a  book  to  be  kept  for  that  purpofe,  and  (hall  be  laid 
before  the  next  general  court  after  fuch  (tating  i  the  fame 
to  be  there  re-examined  and  determined. 

(18)  The  perfons  whofe  cures  (ball  be  augmented,  (ball 
pay  no  manner  of  fee  or  gratification  to  any  of  the  officers 
or  (ervants  of  this  corporation. 

And  by  the  i  G.  ft.  2.  r.  10.  it  is  enaAed,  that  all  fuch 
rules  and  orders  as  (hall  from  time  to  time  be  by  the  gover* 
nors  agreed  upon,  prepared,  and  propofed  to  the  king,  ac- 
cording to  the  true  intent  of  the  (aid  letters  patent  and  by 
hint  approved  under  hxsftgn  manual^  (hall  be  as  good  as  if 
they  were  cftab)i(bed  under  \hc  great  fiai,     f.  3. 

5.  By  the  5  jtn,  c,  24.  Ail  benefices  with  cure  of  fouls,  ArcertainTo«  the 
not  exceeding  the  clear  improved  yearly  value  of  50  I  (as  J'**"***®"  ^ 
hath  been  faid)  are  difcharged  from  firft  fruits  and  tenths  ;  tuga^nted. 
and  the  bi(bops  and  guardians  of  the  fpiritualcies  fede  va* 
came  were  to  inform  themfelves  of  the  values  of  all  fuch 
benefices. 

And  by  the  i  G.  Ji.  2,  r.  10.  The  bifhops  of  every 
diocefe,  and  the  guardians  of  the  fpiritualties  fedevacante, 
are  impowered  and  required,  from  time  to  tine,  as  they 
(hall  fee  occafion,  as  well  by  the  oath  of  two  or  more 
witnefles  (which  they  or  others  commidioned  by  them  un- 
der their  bands  and  feals  are  impowered  to  adminifler)  as 
by  all  other  lawful  ways  and  means,  to  inform  themfelves 
of  the  clear  improved  yearly  value  of  every  benefice  with 
cure  of  fouls,  living,  tfnd  curacy  within  their  feveral  dio- 
cetet,  or  within  any  peculiars  or  places  of  exempt  jurif- 
difiion,  within  the  limits  of  their  refpe£tive  diocefes,  or 
adjoining  and  contiguous  thereunto,  altho'  the  fame  be 
exempt  from  the  jurifdldlion  of  any  bifhop  in  other  cafes, 
'  Vol.  II.  U  and 
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akid  how  fuch  yearly  values  arife,  with  the  other  dreuiiK* 
fiances  thereof;  and  the  fame,  or  fuch  of  them  whereof 
they  (ball  have  fully  informed  themfelres,  from  time  to 
time,  with  all  convenient  fpeed  to  certify  under  their  Jiands 
and  feals,  or  feals  of  their  refpedlive  officesi  to  the  gorer- 
nors  of  the  bounty.    /•  i . 

Provided^  that  where  by  certificates  returned  Into  the 
exchequer  by  the  5  Jn,  c.  24.  the  yearly  yalue  of  any 
livings '  not  exceeding  the  clear  yearly  value  of  50 1  are 
particularly  and  duly  exprefTed  and  fpecified,  fuch  certifi- 
cates (hall  afcertain  the  yearly  value  of  fuch  livings,  io  or* 
der  to  their  being  augmented ;  and  no  new  or  difierent 
valuation  theieof  (hall  be  returned  to  the  faid  governors 
by  this  afl.^  /.  2. 
Agreemcot  with     6*  All  agreements  with  benefadlors,  with  the  confeoc 
tencfaaurt  iw  ^^^  approbation  of  the  governors,  touching  the  patronage 
"®"'*^'*     '  or  right  of  prefentation,  or  nomination  to  fuch  augmented 
cure,  made  for  the  benefit  of  fuch  benefaSor,  his  heirs  or 
fucceflbrs,  by  the  king  under  his  fign  manual,  or  by  any 
bodies  politick  or  corporate,  or  by  any  perfon  of  the  age 
of  twenty  one  years,  having  an  eftate  of  inheritance  in  fee 
fimple  or  fee  tail  in  his  own  right,  or  in  the  right  of  his 
church,  or  of  his  wife,  or  jointly  with  his  wife  made  be* 
fore  coverture  or  after,  or  having  an  e(tate  for  life  or  for 
years  determinable  upon  his  own  life,  with  remainder  in 
fee  fimple  or  fee  tail  to  any  {(Tueof  his  own  body,  in  fuch 
patronage  or  right  of  prefentation,  or  nomination  in  pof- 
feflion,  reverfion,  or  remainder,  fhal)  be  good  and  cflTec^ 
tual  in  the  law ;  and  the  advowfon,  patronage,  and  right 
of  prefentation  and  nomination  to  fuch  augmented  churches 
and  chapels,  (hall  be  vefled  in  fuch  benefadlors,  their  heirs 
and  fuccefTors,  or  the  faid  bodies  politick  and  corporate, 
and  their  fucceflors,  or  the  faid  refpediive  perfons  as  afore* 
faid,  as  fully  as  if  the  fame  had  been  granted  by  the  king 
under  his  great  feal,  and  as  if  fuch  bodies  politick  or  CQf- 
porate  had  been  free  from  any  reftraint,  and  as  if  filA 
other  perfon  fo  agreeing  had  been  fole  feized  in  their  owa 
right  of  fuch  advowfon,  patronage,  right  of  prefentatiolf 
and  nomination  in  fee  fimple,  and  had  granted  the  fane 
to  fuch  benefadors,  their  heirs  and  fucceflbrs  refpedivc^i 
according  to  fuch  agreements,     i  G.Ji.  2.  c.  lo.  /  8. . 

And  the  agreements  of  guardians  on  the  behalf  of  infaqti 
or  idiots,  (hall  be  efFedlual  as  if  the  faid  infants  or  idioli 
had  been  of  full  age  and  found  mind|  and  had  ibeofchici  ' 
entered  into  fuch  agreements.    /.  9. 

9  u 


But  in  cafe  of  fuch  agreement  by  any  parfon  or  vicar,  the 
fame  ihall  be  with  the  confenc  and  approbation  of  his  pa- 
tron and  ordinary.    /  10. 

And  in  cafe  of  fuch  agreement  made  by  any  perfonfeized 
in  right  of  his  wife,  the  wifs  (hall  bs  a  party  to  the  agree* 
meot,  and  feal  and  execute  the  fame.    /.  1 1 • 

And  fuch  agreements  with  benefadors  fo  made  at 
aforefaid,  (hall  be  as  effedual  for  the  fupplying  cures  va- 
cant at  the  time  of  fuch  augmentation  made  or  propofed, 
as  for  the  advowfon  or  nomination  to  future  vacancies* 
/.  II. 

7.  And  where  it  fliall  fall  to  the  lot  of  any  donative,  Agi«eiiit»e«!cll 
curacy,  or  chapelry  to  receive  an  augmentation,  accord-  p*troiM  ind 
ing  to  the  rules  eftabliflied  or  to  be  eftablifted ;  it  fhall  be  Jl!l5"  2^,fcof 
lawful  for  the  governors,  before  they  make  the  augmen-  •ugmentitioa 
tation,  to  treat  and  agree  with  the  patron  of  any  donative,  ^^  '^ 
impropriator  of  any  re£lory  impropriated  without  endow- 
meot  of  any  vicarage,  or  parfon,  or  vicar  of  any  mother 
church,  for  a  perpetual,  yearly  or  other  payment  or  allow- 
ance to  the  mini(!er  or  curate  of  fuch  augmented  dona- 
tive, curacy,  or  chapelry,  and  his  fucceflbrs,  and  for  charg- 
ing with  and  fubje^ing  the  impropriate  te&ory  or  the 
mother  church  or    vicarage  the:eunto»  in    fuch  manner 
and  with  fuch  remedies  as  (hall  be  thought  fit:  and  fuch 
agreements  made  with  the  king  under  his  fign  manual,  or 
v^ith  ^ny  bodies  politick  or  corporate,  or  any  other  perfon 
having  any  eftate  or  intereft  in  pofTcdion  rcverfion  or  re- 
mainder in  any  fuch  impropriate  re£lory  in  his  own  right 
fit  in  ^he  right  of  his  church  or  of  his  wife,  or  with  the 
guardian  of  any  perfon  having  fuch  eftate  or   intereft,  or 
wirh  any  parfon  or  vicar  of  any  mother  church,  fhall  be  as 
efFedu'al  with  refpe^  to  fuch  charges,  as  agreements  made 
with  the  king  or  with  the  fameperfons  or  bodies  politick  or 
corporate  touching  the  patronage  or  right  of  prefentation  or 
nominauon.     And  if  fuch    impropriator  other  than   the 
king,  and  fuch  parfon  or  vicar,  will  not  or  (hall  not  make 
fuch  agreement  with  the  faid  governors ;  the  fdid  gover- 
nors may  refufe  fuch  augmentation,  and  apply  the  money 
arifing  from  the  bounty  which  ought  to  have  been  employ- 
ed therein,  for  augmenting  fome  other  cure,  according  to 
the  rules  then  in  force.    /.  i6. 

I  im  And  whereas  the  augmentation  is  intended  forthe  main-  Capftrity  of  auf 
fenance,  not  only  of  parfons  and  vicars,  but  alfo  of  curates  "'ft^'^fof  »«- 
and  other  minilters  officiating  in    churches  or  chapels ;  ^ntatioa*  *"^ 
therefore,  for  the  preventing  of  all  doubts  touching  the  ca* 
pacity  of  fuch  miniflers  who  are  to  receive  the  benefit  of 
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fucb  augmentation ;  it  is  enaded,  that  when  any  part  or 
portion  of'  the  firft  fruits  or  tenths  (hall  be  annually  or 
otherwife  applied  or  difpofed  of  towSfds  Che  maintenance 
of  any  minifter  officiating  in  any  church  or  chapel  as  afore- 
faid,  fuch  part  or  portion  ihall  from  thenceforth  for  ever 
be  in  the  like  manner  continued  to  the  minifter  from  time 
to  time  fo  officiating  in  the  fame  church  or  cbapel :  and 
every  fuch  minifter,  whether  parfon,  vicar;  curate*  or  other 
minifler  for  the  time  being,  fo  officiating  in  fuch  church 
or  chapel,  (hall  enjoy  the  fame  for  ever.  5  jffi.  c.  24.  /.  4. 
9.  And  to  the  end  that  churches  and  chapels  may  at 
all  times  be  capable  of  receiving  augmentations ;  if  the  go- 
vernors (hall,  by  any  deed  or  inftrument  in  writing  under 
their  common  feal,  allot  or  apply  to  any  church  or  chapet 
any  lands,  tithes,  or  hereditaments  ariitng  from  the  faid 
bounty,  or  from  private  contribution  or  benefadion,  and 
ihall  declare  that  the  fame  (hall  be  for  ever  annexed  to  fuch 
church  or  chapel ;  then  fuch  lands,  tithes,  and  heredita- 
ments (hall  from  thenceforth  be  held  and  enjoyed,  and  go 
in  fucceffion  with  fucb  church  and  chapel  for  ever :  and 
fuch  augmentation  fo  made  (ball  be  good  and  eflfefiual 
to  all  intents  and  purpofes,  whether  fuch  church  or  chapel 
for  which  fuch  augmentation  is  intended,  be  then  Full  or 
vacant  of  an  incumbent  or  minifter  ;  provided,  fuch  deed 
or   inftrument  be  inrolled   in   the  chancery,   within    (ix 
months  after  the  day  of  the  date  thereof.     1  G.  Jl,  2. 
c,  iO.f.  21. 

10.  And  all  churches,  curacies,  or  chapels  which  fhali 
nentea  fttil  be  be  augmented  by  the  governors  of  the  bounty,  (hall  be  from 
perpetua  cures.  ^^^   ^^^^   ^f    ^^^^    augmentation     perpetual    cures    and 

benefices;  and  the  minifters  duly  nominated  and  licenfed 
thereunto,  and  their  fuccefTors  refped^ively,  (hall  be  in  law 
bodies  politick  and  corporate,  and  (hall  have,  perpetual 
fucceffion  by  fuch  name  and  names  as  in  the  grant  of 
fuch  augmentation  (hall  be  mentioned,  and  (hall  have  a 
legal  capacity,  and  be  enabled  to  take  in  perpetui;y  to 
them  and  their  fuccefTors,  all  fuch  lands,  tenements,  tithes, ' 
and  hereditaments,  as  (hall  be  granted  unto  or  purchafed 
for  them  refpediively  by  the  faid  governors,  or  other  per- 
fons  contributing  with  the  faid  governors  as  bencfadlors. 
And  the  impropriators  or  patrons  of  any  augmented 
churches  or  donatives  for  the  time  heing,  and  their  heirs, 
and  the  redors  and  vicars  of  the  mother  churches  where- 
to any  fuch  augmented  curacy  or  chapel  doth  appertain, 
and  their  fuccefTors,  ftiail  be  utterly  excluded  from  having 
or  receiving  uircflly  or  indircflly  any  profit  or  benefit  by 

fuch 
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i'uch  augmentation,  and  (ball  pay  and  allow  to  the  mini- 
sters officiating  in  any  fuch  augmented  church  and  chapel 
reTpefiivdy,  fuch  annual  and  other  penfions,  falaries,  and 
allowances,  which  by  ancient  cuftom  or  otherwife  of  right, 
and  not  of  bounty,  ought  to  be  by  them  refpe£iive)y  paid  ^ 

and  allowed,  and  which  they  might  by  due  courfe  of  law, 
before  the  making  of  this  adt,  have  been  compelled  to  pay 
or  allow,  and  fuch  other  yearly  fum  or  allowance  as  fliall 
be  agreed  upon  (tf  any  (hall  be)  between  the  faid  gover- 
nors and  fuch  patron  or  impropriator  upon  making  the 
augmentation,  and  the  fame  (hall  be  petiediy  vefted  in  the 
minifters  officiating  in  fuch  augmented  church  or  chapel 
refpcAively,  and  their  fuccefibrs.     i  G.^.  2.  c.  lo,  f.  4, 

Provided,  that  no  fuch  re£tor  or  vicar  of  fuch  mother 
church,  or  any  other  ecdcfiaftical  perfon  having  cure  of 
ibuls  within  the  parifh  or  place  where  fuch  augmented 
church  or  chapel  (hall  be  fituate,  (ball  hereby  be  deveftcrd 
or  difcharged  from  the  fame ;  but  the  cure  of  fouls,  with 
all  other  parochial  rites  and  duties,  (fuch  augmentation 
and  allowances  to  the  augmented  church  or  chapel  as 
aforcfaid  only  excepted,)  (hall  remain  in  the  fame  ftate 
plight  and  manner  as  before  the  making  of  this  ad.    f,  5. 

ir.  And  if  fuch  augmented  cures  be  fufFered  to  remain  And  lapfetber. 
void  for  fix  months,  without  a  nomination  within  that  of  any  iooir, 
time  of  a  fit  perfon  to  ferve  the  fame  (by  the  perfon  having 
right  of  nomination)  to  be  licenfcd  for  that  purpofe; 
the  fame  (ball  lapfe  to  the  bifhop  or  other  ordinary,  and 
from  him  to  the  metropolitan,  and  from  the  metropolitan 
to  the  crown,  according  to  the  courfe  of  law  ufed  in  cafes 
of  prefentatlve  livings:  and  the  right  of  nomination  to  fuch 
augmented  cure  may  be  granted  or  recovered,  and  the  in- 
cumbency thereof  (hall  ceafe  and  be  determined,  in  like 
manner  as  in  a  vicarage  prefentative.  iG.ft  2>  c  10./.  6. 
Providrd,  that  if  the  perfon  intitled  to  nominate  in 
fuch  augmented  cure  (hall  fuflTer  lapfe  to  incur,  but  (hall 
nominate  before  advantage  taken  thereof;  fuch  nomina- 
tion  (ball  be  as  effcdual  as  if  made  within  fix  months, 
altho'  fo  much  time  be  eUpfed  as  that  the  title  of  lapfe  bo 
tefted  in  the  crown,    /  7. 

11.  All  donatives  exempt  from  ecclefiaftical  jurifdidion,  DonatlvN  b<Hr 
and  augmented  by  virtue  of  the  powers  given  by  this  a<^,  ^ffcQtd  t^  the 
fball  be  fubjea  to  the  vifitation  and  jurifdidion  of  the  bi-  •"«•««•««. 
fhop  of  the  diocefe.     i  G^Jl*  2.  c,  10./  14. 

But  no  donative  (hall  be  augmented  without  the  con- 
fent  of  the  patron  ia  writing  uiider  his  hand  and  feal/ 

/  IJ. 

U  3  13.  It 
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Bxcbafifiiigof       13.  It  (hill  bc  lawful,  with  the  concurrence  of  the  go- 

landi  fettled  bf  vernors,  and  the  incumbent,  patron,  and  ordinvy  of  any 

t^  c^aQgrncou-  jygnricntcd  living  or  cure,  to  exchange  all  or  any  part  of 

the  eftate  fettled  for  the  augmentation  thereof,  or  any  other 

eftate  in  lands  or  tithes,  of  equal  or  greater  value,  to  he 

conveyed  to  the  fame  ufes.     i  G»  fi.  a.  r.  lo.  /.  1 3. 

k***o7di^        14..  By  the  i  G.  ft.  2.  c.  10.   All  the  augmentations 

Buutert  rtiating  Certificates  agreements  and  exchanges  10  be  made  by  vir* 

iothcMigiiica-  tue  of  this  ad,  (hall  be  carefully  examined  and  entend  Ir 

'*^'**'  ft  book  to  be  provided  and  kept  by  the  governors  for  that 

purpofe :  which  faid  entries  being  approved  at  a  court  of 

the  faid  governors,  and  attefted  by  the  governors  then  pre- 

fent,  (hall  be  taken  to  be  as  records ;  and  the  true  copies 

thereof,  or  of  the  faid  entries,  being  proved  by  one  witnef% 

ifaall  be  fufficient  evidence  in  law,  touching  the  matters 

contained  therein  or  relating  thereto.    /  20. 

The  number  of  livings  capable  of  augmentation  hath 
been  certified  as  follows:  1071  livings  not  exceeding  10  1 
a  year,  which  may  be  augmented  (by  the  bouncy  alone) 
fix  times,  purfuant  to  the  prefent  rules  of  the  governors^ 
which  will  make  64,26  augmentations;  1467  livings  above 
10 1  and  not  exceeding  20 1  a  year,  may  be  augmented 
four  times  each,  which  will  make  5868  augmentations! 
1 126  livings  above  20 1  and  not  exceeding  30 1  a  year,  may 
be  augmented  three  times  each,  which  will  make  3378 
augmentations;  104Q  livings  above  30 1  and  not  exceed- 
ing 40 1  a  year,  may  be  augmented  twice  each,  which  will 
make  2098  augmentations;  884  livings  above 40 1  and  not 
exceeding  50 1  a  year,  may  be  each  once  augmented,  which 
will  make  884  augmentacions.  So  that  in  the  whole  there 
are  5597  livings  certified  under50 1  a  year, which  will  require 
(by  the  bounty  alone)  18654  augmentations,  before  they 
will  be  advanced  to  50 1  a  year  each.  And  thereupon,  com- 
puting the  clear  amount  of  the  bounty  to  make  fifty*fivo 
augmentations  yearly,  it  will  be  339  years  from  the  yeac 
1714  (which  was  the  firfi  year  in  which  any  augmenta- 
tions were  made)  before  all  the  faid  livings  can  exceed 
50I  a  year.  And  if  it  be  computed,  that  half  of  fucb 
augmentations  may  be  made  in  conjunAion  with  other 
benefactors  (which  is  improbable)  it  will  require  226 
years  before  all  the  livings  already  certified  will  exceed 
50 1  a  year  (n). 


(•)  See  on  this  fubjed  a  note  of  Mr.  Chrifliao  to  ^  Bh 
C$m.  385. 

The 
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The  form  of  a  deed  of  g!fc  of  money,  to  be  executed  by 
the  donor  %  as  the  fame  hath  been  fettled,  and  generally 
ufed,  fince  the  mortmain  a£t  of  the  9  G.  2.  c.  36. 

THIS  INDENTURE  made  tbe  ■  day  rf 

*«— —  ik  the  year  ef§ur  Lerd  ■  Between  A.  o. 

tfC.  in  tbe  county  efD.  ■■  cf  the  one  part ;  and  tbe  g^ 

pgmein  §f  the  hnnty  $f  queen  Anne  fer  the  augnuntathn  eftbe 
mmntenana  of  the  peer  clergy^  of  the  other  part  \  IVitneffetb^ 
tbM  thefaid  A.  B.  hath  givin  and  granted^  and  by  ibtfe  pre* 
feeets  ehtb  give  and  grants  unto  the  /aid  governors^  thefumof 
•  ■  to  be  by  them  difpofed  of  and  laid  out^  for  a  perpetual 

mugmentation  of  the  [vicarage]  of  £•  in  the  county  of  F.  and 
diotife  of  G.  purfuant  to  the  rules  and  orders  made  and  efla^ 
blifiidundtr  tbe  great  feal  ^ Great  Britain/^r  the  difpejition 

of  tbe /aid  bounty.     IVmhfaidfum  of thefaid  A,  B, 

dM  hereby  covenant  andpromife  to  and  with  the  faid  governors^ 
ta  pay  forthwith  into  the  revenue  of  the  faid  governors^  to  take 
effe^  in  pofftffionfor  the  ufe  and  purpofe  aforefaid^  immediately 
from  tbe  making  hereof    ^In  witnefy  &c. 

Note,'  this  deed  muft  be  ingrofied  upon  a  five  (billing 
flamp ;  and  when  executed,  muft  be  acknowledged  by  the 
donor,  before  a  mafler,  or  mafter  extraordinary,  in  chan- 
cery I  and  afterwards  inroiled  in  chancery.  And  if  the 
donor  dies  within  12  calendar  months  after  the  execution 
of  fuch  deed,  the  gift  will  be  void.— -Nor  is  any  living 
capable  (by  the  prefent  rules)  of  being  augmented,  which 
exceeds  45  1.  a  yean— The  money  given  muft  be  aAually 
paid  into  the  governors  hafids,  as  foon  as  may  be  after  the 
execution  of  fuch  deed  or  gift. 

Where  any  augmentation  is  intended  with  lands  or 
iitbes  i  fuch  lands  or  tithes  muft  be  immediately  conveyed, 
by  deed  of  bargain  and  fale,  to  be  executed  in  manner 
aforefaid,  and  inroiled  in  chancery,  according  to  the  faid 

Form  of  an  inftrument,  now  ufually  executed  by  the  go* 
vemors,  when  any  benefactor  defires  it. 

ly^r  H  E  R  E  A  S    A.B.ofC.  in  the  county  ofD. 
^^    bath  by  bis  deed  indented^  tearing  date  the  — 


Jay  of  lafl  paft^  duly  attefled  and  inroiled  in  bis  majeftys 

high  court  of  chancery^  given  and  granted  unto  tbe  governors 
^  0e  bounty  of  queen  Anne  for  the  augmentation  of  tbe  main'* 

U  4  ttnance 
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iiHOiut  tftbi  p§$r  eUrgy^  tbi  fmm  ^100 1  fir  thi  augmimo' 
tisn  $fuH  [vicirage]  •/  E.  in  tht  immy  rf  F.  0md  dm§fk  9f 
G.  Hvw  tht  faidgrotmn'M  i%  henkf  prmni/^  U  gm  ihsJUfom 
•f  20d1  9Ut  §f  tbeir  rtffimui^  t§  hi  midii  ihiTiUs  tbt  wh§U  U 
hi  difpofid  of^  and  laid  put ^  fir  thi  perpettud  Migmpttatitn  §f 
thi /aid  [vicarage]  rf  £.  purfuam  u  theralis  mmd  mrdmri  jMirff 


mtd.iftMfiHdundir  thi  gnat  fealif  Great  Briuiii,  iir  ik 
diftrihutiim  ^f  tbi  faid  hotinty.  Prmridsd  aiumjfS  tout  jhi 
Jsid  gift  Mni  grant  hi  madi  ampUaJt  and  ifftSntd^  ncctr^ng 
t§  thijftatuti  madi  in  thi  ninth  jior  if  thi  nign  if  Us  Jati 
majiftf  king  Gtprge  thi  fuond^  imdtulid^  An  ^d  to  reftraio 
the  difpofittoA  of  landsy  wherebj  the  (ame  become  unali- 
enable. In  tuitmfi  whiraf  thi  /aid  gMVirn^rs  bavi  can/id 
tbiir  commen  fial  to  hi  btriunto    affixed  this   '  tlay 

■  in  thi yiar  if  eur  Ltrd  ■' 


I.  A  T  firft  baptifm  was  adminiftred  publicUy,  as  qc^ 
'^  cafion  ferved,  by  rivers :  afterwarda  %\^c  baptiftry 
was  built  at  the  entrance  of  the  church,  or  very  iiear  it  \ 
Which  had  a  large  bafon  in  it,  that  held  the  perfqns  to  bo 
baptized,  and  they  went  down  by  (ieps  into  it.  After*- 
wardsy  when  immerfion  came  to  be  difufed,  fonts  weie  fet 
up  at  the  entrance  of  churches,     i  Still.  146. 

2.  Edm.  There  Jballbt  a  font  of  Jlam  ir  ither  competent 
material  in  every  churchy  which  Jf>aU  be  decently  covered  and 
iept^  and  not  converted  to  other  ufei.  And  thi  p)ater^  wberiin 
tbi  child /ball  he  baptized^  Jhall  mt  be  ktpt  above /even  days  in 
the /ant.     Lind.  241. 

Or  other  competent  material]  In  which  the  child  may  be 
dipped.     Id. 

3.  Edm.  The  fonts  fiall  be  kept  locked  tip^  fir  fear  offvr* 
eery.     Lind.  247. 

For  fear  of  Jorcery]  This  was  fome  vulgar  fuperfiition, 
which  Lindwood  fays,  it  is  better  to  fay  nothing  of,  than 
to  expUin.     Id.* 

4.  By  the  rubrick  of  the  2  Ed.  6.  it  was  ordered,  that 
the  water  in  the  font  (boutd  be  changed  once  in  every 
month  at  the  leaiL 

And  on  changing  the  water,  there  was  a  new  benedic- 
tion of  iu 

8  5.  By 


,  X.^  B^.caD.  8 1*  According  to  a  firmer  c$nftitutt9H  io§  much 
Mfjlii&idin  many  piaas^  there  Jbali  be  a  fent  ef  ftone  in  every 
£hmrcb  and  cbapel  where  bi^ptifm  is  to  be  mniftred^  thifame  t^ 
hefetin  the  ancient  mfual  placet :  in  which  only  font  the  mnifieir 
fintU  bapeize  pMbUckty. 

Former  confiitutiosn]  That  is,  ampngft  tbe  canons  m^ido, 
intbe  year  1571. 

FornicatioDt    See  i^tUteTir. 


^pi^^^^^^^^^^ 


T.    . 


General  council.    See  ^pmllf 
Gilbenine  monks.    See  ^miaffericft 
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y.ppVERY   churcji  of  common  right  ii  imitled  to-^^^^^^v^t^ 

^  houfb  and  glebe.     And  the  aiBgning  of  tbe&  ^t*^'^***^ 
the  firft,  was  of  fuch  abfokitc  neceffity,  that  without  them 
110  church  could  be  regularly  confecraccd.     Gibf.  661.  {0) 

2.  The 


{§)  The  houfe  and  glebe  are  both  comprehended  ander  the 
word  mam/e,  of  which  the  rule  of  the  canon  law  \%,  fancitum 
oft  Mt  umicwque  eccUfia  unus  manfus  imteger  ah/qut  ullo/er<tutio 
tribmatur.  S film,  in 'verb,  X.  ^>  39*  !•  i«/W.  254.  By  the 
17  G.  3.  r.  5X.  intituled,  *'  An  ad  to  promote  the  rcddeoce  of 
the  parochial  clergy/'  &c.  explained  by  the  21  Geo.  3.  c*  64. 
it  if  provided  that  the  incumbent  of  any  ecclefialUcil  living 
whercoo  there  19  no  houfe^  or  the  houfe  is  fo  ruinous  that  one 
year's  rent  will  not  fuffice  to  repair  it,  may,  with  the  confent 
of  the  ordinary  and  patron,  borrow  a  fum  o^  money  not  ex- 
ceeding two  years  produce  of  fuch  living,  for  the  purpofe  of 
'repairing  the  old  hoafe,  or  building  a  new  one,  and  may  mort- 
gage tbe  glebe,  tithes^  and  other  profits  of  the  living,  for 
twesty-five  years,  or  until  the  money  fo  borrowed,  with  inte« 
left  and  coils*  (hall  be  repaid.  To  efFedl  this  repayment,  the 
iecumbent  (hall  befides  intereft,  if  refident,  pay  to  the  mort- 
gagee fire  per  cent,  if  non-reiident  ten  per  cent,  per  annual 
o(  the  principal  fum.  If  the  living  exceed  m  clear  yearly  value 

iooI» 
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Oiekbiaf  aie      7.  The  fee  fimple  of  the  gkbe  is  in  Afmui\  fraoi 

in  abejsKr,      |||^  French  ^tf^/r,  Co  expcA :  that  is^  it  it  only  in  the  k* 

membrancct  cxpedacioo^  and  intendoient  of  liw.     i  Iw/tm 

342.  {p) 

And  this  was  provided  by  the  wifdom  of  the  hw»  for 
that  the  ptrfon  and  vicar  Inve  the  cure  of  feult»  and  are 
bound  to  celebrate  divine  fervice,  and  adminiikr  the  Aera- 
ments :  and  therefore  no  aA  of  the  prcdeoefibr  fliall  make 
a  difcontiniiance,  to  take  away  the  entry  of  the  fucceflbr^ 
and  to  drive  him  to  a  real  adion,  whereby  he  might  be  de« 
fiitute  in  the  mean  time,    i  Inft*  341. 

FrctiMia  thereof     J.  After  induction,  the  freehold  of  the  glebie  is  in  the 

btbepir^    p^on.    (?!*/.  661. 

rtc  HOC  iiiai-        4*  But  yet  he  may  not  alienate  the  fame :  Concerning 

^^^  which,  it  was  of  antient  time  ordained  by  a  conflitution 

of  archhiibop  LawgtM  as  followed!  i  Being  wUUwg  /•  pr^ 
vitUftr  the  indimmties  of  cburcbes^  wi  da  ifiablijb  ^  the  «»• 
tbority  of  this  pTifent  toutui/^  thai  no  abbots  prior^  arcbdooiott^ 
dian  or  other  having  any  parfonage  or  dignity^  nor  any  infe^ 
rioreUrkfiallprefumitofeU^  mortgpge^  infeoff' 6t  novo,  or 
in  any'  other  manner  aliinaU  (vithout  obferving  the  form  of 
the  ianon)  the  poffijjions  or  revenues  of  the  dignity  or  church 
committed  to  them,  to  their  kimfelk  or  friendi^  or  t^  any  otboj^ 
wbat/oevor.     And  ifaayomfbaUpfeJumo  to  do  cMraty  here-' 
uMio^  the  /amo  Jball  be  void\   and  he  who  fo  prefumoth  fialt 
be  deprived  by  bis  fupericr  of  the  parfonage  or  church  which 
he  hath  injured^  unlefs  within  a  time  to  be  appointed  by  his 
fuperior,  he  Jhall  re/lore  at  his  own  exptnce  without  damage  to 
the  churchy  that  which  he  Jhall  have  alienated.   And  moreover^ 
he  who  Jhall  receive  any  eccleftajiical  goeds^  and  after  admoni'- 
iion  Jhdl  prejume  to  detain  the  fame ^  Jhall  be  excommunicated^ 
and  not  abfohed  until  be  Jhall  make  rcflitution^     An4  alfo  the 
greater  prelates  Jhall  ebjerye  the  Jome.     Lind^  149. 

Infeoffdc  novo]  That  is,  fo  as  that  the  grantee  fhali 
take  to  himfelf,  and  his  fuccefllbrs,  the  fruits  and  profits  of 
the  thing  granted  in  fee,  the  eftate  remaining  in  the 
grantor.     Lind.  149.^— -This  was  before  the  ftatute  of 


100 1>  and  there  be  no  houfe  on  it,  or  it  be  ruinous,  and  the 
incumbent  (hall  not  think  fit  to  lay  out  one  year's  income  ii| 
repairing  it,  nor  make  application  for  the  benefit  of  this  ad» 
and  fhall  not  reiide  daring  20  weeks  within  any  year,  the  pa- 
tron and  ordinary  may  mortgage  the  living  withoot  him,  for 
the  above  porpofes.     See  tit.  ]Dtla|n'Dat{on0« 

{p)  See  9betance. 
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^uid  imptons  tirrarumt  which  prohibits  all  fuch  granti  ia 
general. 

Wtthaut  ohftrvlng  the  form  9f  the  a^nok]  That  is,  the 
bifliop  might  not  do  the  f4me  without  confent  of  the  chap* 
tfit ;  nor  other  ecclefiafticks,'  without  the  confent  of  the 
bilhop.     1  Infi.  144.     3  Co,  75,  (f) 

Greater  prelates]  That  is,  greater  than  the  abbot :  and 
fo  this  conftitution  extendeth  alio  to  the  hilhops.  Lind, 
150. 

And  by  the  (latute  of  the  13  Ed.  i.  ft,  i.  c.  4x,  Our 
lard  ibi  king  bath  erd^aned^  (hat  if  abbots^  priors^  keefers  of 
bofpitali  and  other  religious  houfts  founded  by  him  or  by  his  fro* 
genitors^  do  from  henafortb  aliens  the  lands  given  to  their 
beufet  by  him  or  by  his  progenitors ;  the  landjhall  be  taken  into 
the  lung's  hands^  and  boldfn  at  his  will^  and  the  purehafar 
fiall  loje  his  recovery  as  Will  of  the  lands  as  of  the  money 
that  be  paid.  And  if  the  houfe  were  founded  by  an  early  ba^ 
rem  or  other  perfon  \  for  the  lands  fo  aliened^  he  from  whom 
or  from  whofe  ancejlor  the  land  fo  aliened  was  given  ^  Jhall  hava 
a  writ  to  recover  the  fame  land  in  demefne.  In  like  manner 
for  lands  given  for  the  maintenance  of  a  chantry ^  or  of  a  light 
im  a  cburch  or  chapel^  or  other  alms  to  bt  maintained^  if  tbg 
land  given  be  aliened:  but  if  the  landfo  given  for  a  chantry^ 
light  9  fufttnance  of  poor  people^  or  other  alms  to  be  maintained 
or  doue^  be  not  aliened^  but  fuch  alms  is  withdrawn  by  iha 
fpace  of  two  years  ;  an  a^ionjhall  lie  for  the  donor  or  his  heirs ^ 
/•  dem'snd  the  landfo  given  in  demefnej  as  it  is  ordained  in 
the  Jiatute  of  Gloucefter  for  lands  leafed  to  do^  or  to  render 
tbejourth  part  of  the  value  of  the  land^  or  more, 

if  abbots^  priorsj  keepers  of  hofpitals  and  other  religious 
hiufisi  Seeing  this  zGt  beginneth  with  abbots,  and  con* 
cludeih  with  other  religious  houfes;  bifliops  are  not  com- 
prehended within  thefe  words*  for  they  are  fuperior  to  ab« 
bott,  and  thefe  words  Uther  rdigious  houfes]  ihall  extend 
to  houfes  inferior  to  them   that  were  mentioned  before 

Or  other  alms  to  be  maintained]  This  latter  claufe  ex- 
tendeth to  lands  or  tenements  given  to  any  ecdefiaftical 
perfoo  %  that  is,  either  religious,  as  abbots,  or  priors ;  or 
fecular,  as  parfons  of  churches  or  others,  for  the  finding 
of  a  chantry  prieft,  or  of  a  light,  or  any  other  charity  or 
idmt-deeds,  or  when  a  chantry  is  incorporated,  and  lands 
given  for  maintenance  of  the  fame.     2  Inji.  459, 


(a)  $ee  |Uafe0« 

And 


30O  iBMt  IdJSM. 


And  this  branch  being  general,  the  fame  extendeth  it 
^ell  Co  bi(hops  and  all  other  fecular  perfont  or  ecclefiafti- 
cal  as  religious,  confiding  of  one  fole  perfon  or  aggregate 
of  many.     2  Injl.  459. 

Statute  0/  Gloucefter]  Which  is  that  of  the  6  Ed.  r. 
/•  4«  which  ordaineih,  that  if  a  man  let  his  land  to  farm, 
or  to  find  eftovers,  in  meat  or  in  cloth,  amounting  to  the 
fourth  part  of  the  very  value  of  the  land,  and  he  which 
holdech  the  land  fo  charged  letteth  it  lie  frefh,  fo  that  the 
party  can  find  no  diftrefs  there  by  the  fpace  of  two  or 
three  years  to  compel  the  farmer  to  render  or  to  do  as  is 
contained  in  the  writing  or  leafe ;  the  two  years  being 
palled,  the  Uffot  (hall  have  an  aflion  to  demand  the  land 
in  demefne  by  a  writ  out  of  the  chancery. 

Yet  ftill,  they  might  have  aliened,  tbo*  not  of  them* 
felves,  yet  with  proper  confent  as  aforefaid :  for  at  the 
common  law,  if  the  bilbop  with  the  aflent  of  his  chapter, 
or  the  ibbot  with  the  aflent  of  his  convent,  and  the  like, 
had  aliened  the  land,  the  eftate  of  the  alienet  could  not 
have  been  avoided ;  for  they  having  a  fee  fimple,  were 
Bot  reftrained  from  alienation.  But  now,  by  the  ftatutes 
of  the  I  Eiiz.  c.  19.  and  13  Eliz,  r.  io»  all  gifts,  grams, 
feoffments,  conveyances  or  other  eftates,  if  they  be  con- 
trary to  the  tenor  of  the  faid  ads  refpeAively,  (hall  be 
utterly  void  and  of  none  cfleft;  notwirhflanding  any  con« 
fcnt  or  confirmation  whatfoever.     2  In/f.  457. 

For  by  the  1  Eliz,  c.  19.  with  regard  to  bifbops,  it  is 
cnad^ed,  that  aii  giftSy  grants^  fioffmentiy  fines^  or  ether 
conveyancis  or  iftatti^  to  he  had  made  done  or  fyffered^  by  any 
archbijhop  or  bijhop^  of  any  honours^  cables,  manors^  lands^ 
UmmintSy  or  other  hereditaments^  being  parcel  of  the  foffej^ 
pom  of  his  archbijhoprick  or  bljhopricky  or  belonging  to  thtjamty 
to  any  perfon  or  perfons^  bodies  politick  or  corporate^  whergby 
any  ejiate  fbould  or  may  fafs  from  the  fame  archbijhop  or  hi* 
Jbop^  or  any  of  them  \  other  than  for  the  term  of  twenty^one 
'yearSf  or  three  lives ^  from  fucb  time  as  any  fuch  teafe  grant 
or  ajf 'trance  Jhall  bigin^  and  whereupon ^  the  old  accuflomed 
yearly  rent  or  more  Jhall  be  refer  ved  and  payable  yearly  during 
the  faid  term  of  tvuentymone  years  or  three  Uves^^^Jhall  be  ut» 
terfy  void  and  of  none  effeSi^ 

And  by  the  13  El.  c,  10.  with  regard  to  all  other  fpi* 
ritual  perfons  and  corporations,  it  is  enacted  as  followeth : 
For  that  long  and  unreafonabU  leafes  made  by  colleges^  deans 
and  chapters^  parfons^  vicars^  and  other  having  fpifitual pro- 
motions^ be  the  chief ejl  caufes  of  the  dilapidations  and  the  de<  ay 
tf  all Jpiritual  livings  and  hofpitalityy  and  the  tatfr  impoverijh» 

ing 
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MMg  $f  all  fuccejfors  incumbents  in  the  fame ;  it  is  enaHed^  that 
mU  ha/iSy  Vf^h  g^^^^s^  feoffments^  conveyances^  or  other 
qftatn  to  he  made  had  done  or  fuffered^  by  any  mafter  and 
fellows  of  any  college^  dean  and  chapter  of  any  cathedral  or  eel* 
legiate  church,  mafter  or  guardian  of  any  hofpital,  parfon^  v/- 
rtfr,  w  any  other  having  any  fpiritual  or  ecclefiojlical  living 
or  any  houfes  lands  tithes  tenements  or  other  hereditaments^ 
heing  parcel  of  the  pojfeffions  of  any  fuch  college  cathedral  chunb 
€httpel  hofpital  parfonnge  vicarage  or  other  fpiritual  promotion^ 
or  emy  ways  appertaining  or  belonging  to  tbejame,  to  any  per* 
fm  or  perfoKs  bodies  politick  or  corporate  (other  than  for 
the  term  of  one  and  twenty  years^  or  three  lives,  from 
the  time  that  any  fuch  leafe  or  grant  Jhall  be  made  or  grants 
td^  whereupon  the  accuftcmed  yearly  rent  or  more  fi>all  he 
reftrvid  and  payable  during  the  f did  term)  Jhall  be  utterly  void 
end  of  none  effe^. 

.  So  that  now  they  may  not  alienate,  altho'  with  confent 
as  aforefaid,  for  longer  terrn  than  twenty-one  years  or 
three  lives. 

5.  Nor  by  the  fame  rule  may  they  exchange,  though  £scluji|e, 
they  do  it  with  liice  confent ;  as  it  was  laid  down  in  7«r- 
th€r*%  cafe,  71  40  EUz.  where  the  parfon  exchanged  bis 
glebe  land,  and  died  ;  and  though  the  fucceflbr,  by  entring 
into  the  exchanged  lands  and  taking  the  profits  did  binS 
himfelf  for  his  own  time  (being  made  before  the  13  £//z.) 
it  was  declared,  that  no  fuch  exchange  fince  the  13  Eli%^ 
could  be  ^ood.  Yet  in  the  chancery  reports  5  C  in  the 
cafe  of  Morgan  and  Clerk,  we  find  a  decree  made  to  con- 
firm an  exchange  of  glebe  for  other  Jand^.  Gibf  661. 
But  this  is  ufually  done  by  a£l  of  parliament. 

But  as  exchanges  in  either  of  the  ways  abovementioned 
cannot  be  made  without  confiderable  expence,  it  hath 
been  fometimes  pra£tifed  (efpecially  in  laying  together 
iitnall  quantities  of  land  for  the  fake  of  indofurc  and  im- 
provement} for  the  incumbent  to  make  an  exchange  during 
hU  own  time,  in  which  his  fucceflbrs  alfo  will  find  the 
&me  advantage  ;  until  by  length  of  time  all  remembrancci' 
where  the  lands  formerly  lay  (hall  be  worn  out:  which 
although  it  doth  not  operate  to  efFe£l  a  legal  title,  yet  na 
perfon  being  grieved  thereby,  will  probably  never  be  in» 
quired  into  and  difannulled. 

And  by  the  i  G.  fi.  2.  c.  lo.  where  a  benefice  hathr 
been  augmented  by  the  governors  of  queen  Anne's  bounty, 
it  Ihall  be  lawful,  with  the  concurrence  of  the  faid  go* 
TeroorS)  and  the  incumbent,  patron,  and  ordinary,  to 
C^haoge  all  or  any  part  of  the  (flate  ict^Ied  for  the  aug- 

mentatioft 
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mentation  thereof,  for  any  other  eflate  in  lands  or  tith^l 
of  equal  or  greater  value, 
^aflctt  (^^  So  alfo  they  may  not  comihit  wafte,  by  felling  wood, 

or  the  nice  i  and  if  they  do,  a  prohtliition  will  be  granted^ 
for  which  there  is  a  writ  irt  the  regifter.     Gibf.  66i.  (r) 
But  it  hath  been  adjudged,  that  the  digging  of  mines 
in   glebe  lands  is  Hot  wafte,  and   accordingly,    when  a 
prohibition  was  prayed  in   the   t5  C  ^.  by  the  earl  of 
Rutland,  it  was  denied ;  for  laid  the  court.  If  this  wertf 
accounted  wade,  no  mines  that  are  in  glebe  lands  could  ever 
be  opened,     i  Ltv,  167.     i  Sid.  152. 
Titlief  of  glebe       7.  Qlcbc  lands  in  the  hands  of  the  parfbn  Ihall  not  pay 
'  ti^.he  to  the  vicar,  though  endowed  generally  of  the  tithes 

of  all  lands  Within  the  parifh ;  nor  being  in  the  hands  of 
the  vicar  (hall  they  pay  tithe  to  the  parfon:  and  this  is  ac- 
cording to  the  known  maxim  of  the  canon  law,  that  the 
church  (hall  not  pay  tithes  to  the  church.  But  if  the 
vicar  be  fpecially  endowed  of  the  fmall  tithes  of  the  glebe 
lands  of  the  parfonage,  then  he  (hall  have  them,  though 
they  are  in  the  hands  of  the  appropriator,  Gih/.  66 1  • 
Dig, p.  2.  c.  2.  (i) 

If  a  parfon  leafe  his  glebe  lands,  and  do  not  alfo  grant 
the  tithes  thereof,  the  tenant  (ball  pay  the  tithes  thereof  id 
the  parfob.     Dig.  p.  2.  c.  2.     1  Rblts  Abr.  655. 

And  if  a  parfon  lets  his  ref)ory,  referving  the  glebe 
lands  \  he  (hall  pay  the  tithes  thereof  to  his  leiTee.  Gibf^ 
66t. 

ncumbent  8.  By  the  28  tt.  8.  C.  II.      If  ohy   incumbent  Jhall  die^ 

'l"B*  and  befon  his  death  hath  caufed  any  cf  his  glebe  lands  to  he 

manured  and f own  at  his  proper  cofts  and  charges  tuish  ar.y  corn 
or  grain  \  infuch  cafe  every  fuch  incumbent  may  make  his  ttjia* 
ment  of  all  the  profits  of  the  corn  growing  upon  the  faid  glehi 
lands  fo  manur id  and  fown.     f.  6. 

But  if  his  fucceiTor  is  induded  before  the  feverance 
thereof  from  the  ground,  the  fucceflbr  (hall  have  the  tith^ 
thereof;  for  although  the  executor  rcprefent  the  perfon  of 
the  tefiator,  yec  he  cannot  reprefent  him  as  parfon,  inaf* 
much  as  another  is  indu£led.     i  Kolts  Abr,  655. 


(r)  Or  an  iDJunfllon  from  chancery.  See  3D(laptT)atton0» 
In  the  note. 

(j)  Moorif  457.  479.  910.  Sa*v,  3.  1  Bro^wnL  69.  Crt. 
Ehx.  479.  578.  No*vum  genus  exaHionit  eft  ut  clerici  a  cltricis 
decimas  exigant,  cum  nufquam  in  lege  domini  hoc  legamus  ;  nen 
tuim  Uvita  a  leviiis  decimas  accifi£e  Itguntur.    X,  30.  2. 

Otherwife, 


Otberwife,  if  the  parfon  dieth  after  feverance  ff^>m  the 
ground,  and  before  tne  corn  it  carried  off;  in  this  cafe, 
the  fucceflbr  fball  have  no  tithe :  becaufe,  tho*  it  was  not 
ftt  out,  yet  a  right  to  it  w»  vefted  in  the  deceafed  parfea 
'  hf  the  feverance  from  the  ground.  The  fame  is  true  in 
ckfe  of  deprivation,  or  reiignation,  after  glebe  fown : .  the 
fucceflbr  fliall  have  the  tithe,  if  the  corn  was  not  fevered 
at  the  time  of  his  coming  in  i  otherwife  if  fevered.  Gibfm 
662.  (t) 

Goods  of  the  church.    See  CBurcB- 


(!5race. 

^RACE  is  (braetimes  ufed  for  a  faculty,  licence,  or 
^^  dtfpenfation ;  but  this  feemeth  to  be  only  in  cafe 
where  the  matter  proceedech  as  it  were  ix  gratia^  of  grace 
•fid  favour ;  and  not  where  the  licence  or  difpenfation  is 
granted  of  courfe,  or  of  necelBty.    JyL  Par.  353. 


<15ratl« 

1^  RAIL,  gradalif  it  that  book  which  coQ^aineth  all 
^^  that  was  to  be  fung  by  the  quire  at  high  mafs;  the 
trads,  fequences,  hallelujahs;  the  creed,  offertory,  tri- 
iagium,  as  alfo  the  office  for  fprinkling  the  holy  water* 
Z;t«iw.  251. 

Guardian.     See  clSBtniL 
Guardian  of  the  fpirituahies.     See  JiBtflbopd. 
Gunpowder  treafon.     Sec  |0olt&ap0. 


(/)  Per  Coke,  Ch.  J.  2  Bidft.  184. 


I^eart^ 
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l^rtf^  petm^. 


H 


BARTH  PENNT  it  a  prefcripHon  for  the  tithe 
of  wood  cut  down  and  ubi  for  fiiel. 


i^efp. 


Setcff  mhA    >•  T  '^  feemeth,  thit  among  proteftants  bercfy  is  taken 

'  to  be  a  falE  opinion  repugnant  t6  (bffie  pdtat  of 
do£trinc  clearly  revealed  in  fcripture,  and  either  abfolotely 
eflential  to  the  chrifiian  faith,  or  at  leaft  of  moft  high  im- 
poriance.     i  Haw.  3. 

But  is  impoffible  to  fet  down  all  the  particular  errors 
which  may  properly  be  called  heretical,  conoeming' which 
there  are  and  always  have  been  fo  many  intricate  difputes : 
bowerer  the  following  ftatute  of  the  i  EL  c,  i.  whkh 
crefied  the  high  coftimiflb)n  court,  having  retrained  the 
^  fame  from  adjadgiog  any  points  to  be  heretical,  bot  fuch 
as  are  therein  expreiled ;  it  htth  been  fince  generally  hol- 
den,  that  altho*  the  high  comroiffion  court  was  abolilbcd 
by  the  ftatute  of  the  16  C  i .  r.  1 1  •  yet  thoTe  rules  will  be 
good  dire^ions  to  ecdeCaftical  courts  in  relation  to  berefy. 
1  Hawm  4« 

By  which  faid  ftatute  of  the'^i  EL  c.  i.  it  is  enaded  as 
followeth:  AU  fuch  jurifdiSiiom  privileges  fuperifrities  and 
preheminAu0S^  /piritual  and  ecdejiaftical^  as  by  any  Jpiriuml  wr 
tccUfiaftical  power  &r  authority  have  heretofore  been  or  may 
lawfully  be  exercifed  or  ufedfor  the  vifitation  of  the  eccUfiaftical 
Jlate  and  perfins^  and  for  reformation  order  and  corre&iam  of 
the  fcmey  and  of  all  manner  of  berefus  fchifms  abufet  offences 
contempts  and  enormities^  Jhall  for  ever  be  uniied  and  anntxed 
to  the  imperial  crown  of  this  realm,     f.  17. 

And  fuch  perfons  to  whom  the  queen  fiall  by  letters  patents 
under  the  great  feal  give  authority  to  execute  any  jwrifdiStism 
fpirittial^  Jball  not  in  any  wife  bavi  power  to  adjudge  any  mat" 
ter  or  caufe  to  be  htrify^  but  only  fuch  as  beretofcre  have  been 
adjudged  to  be  herefy^  by  the  authority  of  the  canonical fcrip^ 
tures^  or  by  fome  of  the  firfl  four  general  councils ^  or  by  any 
other  general  iouncil  wherein  the  fame  was  declared  herefj  by 
the  expr eft  and  plain  words  of  the  faid  canonical  fcriptures^  or 
Juch  as  hereafter  /ball  be  judged  or  determined  to  be  berefu 
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iy  ibe  blgb  court  of  parliamtnt^  with  the  qffini  ofthi  clergy  in* 
tbi  convocation,     T.  36. 

And  this  is  the  firft  boundary  that  was  fet  to  the  extent 
of  herefy  as  to  the  matter  thereof,  what  only  fliali  be  ad- 
judged herefy.     i  H.  H.  406.  * 

The  ground  of  making  which  limitation  was  a  retrofpeA 
to  the  times  of  popery,  in  which  every  thipg  wa^  adjudged 
herefy,  that  the  church  of  Rome  thought  fit  to  call  by  that 
name,  how ,  far  foever  in  its  own  nature  from  being 
fundamental,  or  from  being  contrary  to  the  gofpel  and 
the  ancient  doArine  of  the  catholick  church;  fuch  as 
fpeaking  againft  pilgrimages,  againft  the  woiihip  of 
images,  againft  the  necefficy  of  auricular  confeiSons,  and 
the  like.     Gibf,  352. 

Infomuch  that  the  canon  Uw  reckons  up  eighty-eight 
different  forts  of  herefy.     AyL  Par.  290. 

The  z&  indeed  is  not  fo  particular  and  certain,  as  might 
have  been  wiflied  ;  for  according  to  the  inclination  of  the 
judge,  poffibly  fome  would  determine  that  to  be  herefy  by 
the  canonical  fcripturcd  which  is  not  at  all  herefy,  nor  con- 
trary to  the  cfnonical  fcriptures;  but  howfoever,  it  brought 
herefy  to  a  greater  certainty  than  before,     i  H,  H,  407. 

2.  Lord  Hale   fays;    Before  the  time  of   Richard  the  Power  of  tht 
fecond,  that  is,  (^efore  any  ads  of  parliament  were  made  <onv°^"'>"  *o 
about  bereticks,  it  is  without  queftion,  that  in  a  convocation  ^°^***"  wxtoi* 
of  the  clergy  or  provincial   fynod,  they    might   and  fre-    - 
quenily  did  here  in  England  proceed  to  the  fentencing  of 
hereticks.     i  //•//.  390. 

Mr.  Hawkins  fays ;  It  is  certain  that  the  convocation 
may  declare  wh^c  opinions  are  heretical :  but  it  hath  been 
qucftionedof  late,  whether  they  have  power  at  this  day 
to  convene  and  convidi  the  heretic k.  i  Haw*  4.  ^ 

And  Dr.  Gibfon  faith  ;  How  f«r  the  convocation  of  each  * 
province,  which  had  once  an  undoubted  right  to  conviSand 
puoifli  hereticks  in  a  fynodical  manner,  doth  ftill  retain 
or  not  retain  that  authority,  he  will  not  prefume  to  fay; 
until  the  judges  (hall  be  clear  and  final  in  their  opinions, 
and  that  point  ihali  have  received  a  judicial  determina- 
imtu     Qlbf.  353. 

3.  The  diocefan  alone,  as  to  ecclefiafiical  ceofures,  may  powerof  the 
doubtlefs  proceed  to  fentence  herefy>     i  //.  H,  392.  1  erdiowy. 

Hsw,  4* 

And  fo  might  he  have  done  at  common  law,  before 
aoy:ftatute  for  herefy  was  made.     3  Inji.  39. 

But  it  is  faid,  that  no  fpiritual  judge,  who  is  not  a  bifliopt 
|i^  this  power,     i  Haw.  4,    < 
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jo6  i^ef^ 

And  it  hath  bee^  qutftioned,  whether  a  cofiTffiiofi  ht^ 
fore  xYit  ordinary  were  a  fufficient  fcuodation,  whereon  to 
ground  the  writ  di  bstmicw  amturendii  as  it  is  agretd  that 
a  oonvi£kion  before  thie  conir;>cation  was.     i  //fftc*.  4. 

For  anciently,  the  temporal  courts  would  not  ufnally 
born  the  offender,  without  a  ftntence  from  a  pfovmcial 
fynod.  I  //•  H.  392. 
Fowrrof  the  4.  It  IS  certain,  that  a  man  cannot  be  proceeded  againft 
Lcmportl  couiti.  31  the  common  law  in  a  temporal  court  mcrdy  for  hc- 
refy;  yet  if  in  maintenance  of 'his  errors  he  fct  up  comren- 
ticles  and  raife  faflior.s,  which  may  tend  to  the  dtftorbance 
of  the  public  peace,  it  feemcth  that  he  may  in  <his  refpeft 
be  6ned  and  ireprifoned  upon  an  indi^ment  at  the  common 
law.     I  Haw.  4. 

Atfo  a  temporal  judce  miy  incid<;nt3lly  take  knowledge, 
whether  a  tenet  be  hetetical  or  not:  as  where  one  war 
committed  by  force  of  the  ftatute  of  the  2  //.  4.  r.  15. 
(which  is  now  repealed),  for  fayine  th^it  he  was  not  bound 
by  the  law  of  God,  to  piiy  tithes  to  the  curate;  and  aiio« 
tber,  for  faying  that  tlfo'  he  was  exvommurrieate  before' 
men,  yet  he  was  ncit  fo  before  God ;  the  temporal 
courts,  on  an  habeas  corpus  in  the  fird  cafe,  and  an  ad»on 
of  falfe  imprifonment  in  (he  other,  adjudged  •ncither^of  the 
points  to  be  herefy  within  that  ftatute  ;*  for  the  king's  courts 
will  examine  all  thiols  which  are  ordaiiied  by  ftatute. 
%i  Haw.  4. 

Alfo  in  a  quart  im*Mdit^  if  the  bi(hop  plead  that  b^  re- 
fufed  the  derk  for  herefy  ;  it  feems  that-  he  muft  fet  forth 
the  particular  point,  that  it  may  appear  to  be  heretical  to 
the  court  wherein  the  action  was  brought,  wh*eh  having 
cognizance  of  the  original  caufe  muft  by  confequence  havti 
a  power  as  to  all  incidental  matters  ne^cfiaty  for  the  dc* 
termination  thereof.     1  Haw,  4. 

But  if  a  perfon  be  proceeded  agaiffft  as  art  heretick  in 
the  fpiritual  court  ^r^  falute  anima^  and* thinking- hi mfelf-arg- 
grieved,  his  proper  renoedy  feems  to  be,  ttV  bring  his  appeal 
to  a  higher  ecclefiaftical  court,  and  not'tomove  for  a  pr6«- 
hibition  from  a  temporal  one,'  which,  as  it  feems  to  be 
agreed,  cannot  regularly  determine  or  difcufs,  what  (hall 
be  called  herefy*     i  Haw.  4. 
VowpiniAible.      5.  There  is  no  doubt,  but  that  a!  the' common  law- one 
convifled  of  herefy,  and  refufing  to  abjure  it,  or  faHingi 
into  icag^in^frer  he  hadabjured  it,  might  be  burned  by  fovte 
cf  the  writ  de  harttUo'  ccmhttr^ndf^t   which  Was  grantable' 
o  jt  of  chancery  upon  a  certificate  of'fuch  convidion  ;  but 
it  is  faid^  that  he  forfeited  neither  Iteda  nor  goods^  beca^le 
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the  prolceedings  againft  him  were  oii]j  pro  faluU  anima:^ 
But  at  this  day,  the  faid  writ  Ji  haret'ico  combi^entb  is 
abolified  by  the  ftatute  of  the  29  C  2.  c.  9.  and  all  the 
iold  ftatutes  which  gave  a  power  to  arreft  or  imprifon  per* 
fons  for  herefy,  or  introduced  any  forfeiture  on  that  ac« 
counr,  are  repealed  :  yet  by  the  common  law,  an  obfKnalte 
beretick  being  exeommunicatCy  is  fttll  liable  to  be  impri- 
foiled  by  force  of  the  writ  de  iXcommunicaU  capiendo^  till  he 
make  fatisfadion  to  the  church,     i  Haw.  4,  5. 

By  vrhich  faid  (latufe  of  the  29  C  2.  r«  9.  it  is  ena£l- 
ed  that  tht  writ  commonly  ealUd  breve  de  haeretico  combu- 
reodo,  with  alt  procefs  and  proceedings  thereupon  in  order  t$ 
ibi  ixicytm^  fuch  writy  or  following  or  depending  thereupon^ 
and  aH  punijhment  by  deaths .  in  purfuance  of  any  ecclefiaftical 
€mfur]n^  Jhall  be  utterly  taken  away  and  mboVJbtd.     f.  I . 

Prividfdy  that  nothing  in  this  aSI  /hall  extend  to  take  away 
»r  abridge  the  juriJdiSIion  of  proteftant  archbijhops  or  bijhops^ 
§r  any  other  judges  of  any  ecclejicfi'cal  courts ^  in  cafe  of  atheifm^ 
hlafpbemy^  herefy^  or  fchifm^  and  ether  damnable  dohrines  and 
ipfnions ;  but  that  they  may  proceed  to  punijh  the  fame  ac- 
cording to  his  ntajffiys  ecclefiaftical  laws^  by  excommunication^ 
deprivation^  degradation^  and  other  ecclefiaftical  cenfures^  not 
txtending  to  deaths  in  fuch  fort ^  and  no  other ^  as  they  might 
beve  done  before  the  making  of  this  aSl.     f.  2. 

Jts  they  might  have  done  before  the  making  cf  this  a^2  ^P' 
on  the  abrogating  of  all  the  ancient  ftatutes  made  againft 
keretieks,  the  cognizance  of  hcrefy  and  punlfhment  of  he* 
reticks  returned  into  its  ancient  channel  and  bounds  j  and 
now  belongs  to  the  archbifhop,  as  metropolitan  of  the 
province,  and  to  every  bifhop  within  his  own  proper 
dioeefe,  who  are  to  puniOi  only  by  ecctefiafiical  ccnfures. 
And  fe  (faith  lord  Coke)  it  was  put  in  ure  in  all  queen 
Elizabeth's  reign;  and  fo  it  was  refolved  by  the  chief  ju(^ 
Hce,  chief  baron,  and  two  other  of  the  judges  upon  con* 
bliation  ifi  the  9  Ja.  in  the  cafe  of  Legate  the  heietick. 

«*/  353-  («) 
But  Its  no  perfon  can  be  iadided  or  impeached  for  he* 

itfy  before  any  temporal  judge,  or  other  that  hath  tempo- 
ral jiirifdidioh  ;  fo  if  a  heretick  be  convicted  of  Kerefy; 
and  recant,  he  may  not  be  punifhed  by  the  ecclefiaftical 
bw :  IS  we  rclblved  in  the  9  Ja.  in  the  cafe  of  Nicholas 
FMr.    Gibf.  353.  (x) 


(m)  z  Brommt.  41.     ilifi*  c.  5.  of  htrefy,    X2  Rep.  93; 

X  2  Ijerfot, 
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TJS,  RIOT^  in  the  faxon  hengeat,  from hen^  tn  trtny§ 
•*^  and  geat^  a  march  or  expedition  j  was  firft  paid  in 
arms  and  horfes,  to  the  lord  of  the  fee.  It  was  the  prac* 
tice  alfo  to  have  a  herlot  paid  to  the  parifh  prieft  ;  which 
was'commonly  the  beft,  or  fecond  bel^  horfe  of  the  deceafed, 
led  before  the  corps,  and  delivered  at  the  place  oC  fe* 
pulture.     Dcilr.  Fiud.  54.  Ken.  Par.  jInU  Glofs.  (/) 

And  this  was  in  the  n^me  of  a  mortuary  or  corfe  pre- 
fent:  and  fo  it  was  injoined  by  a  conftitution  of  arch* 
biihop  IVinchelfeay  that  if  a  perfon  at  the  time  of  his  death 
had  two  or  more  quick  gcods,'  the  firft  heft  (hould*  be 
given  to  him  to  whom  it  was  due  (that  is,  to  the  lord  of 
the  fee) ;  and  the  fecond  beft  (hould  be  referved  to  the 
church  where  the  deccafed  perfon  leceived  the  facrameot$ 
whilft  he  lived.     Lind.  184. 


J.  "D  Y  the  5  &  6  Ed.  c.  3.  Forcfmuch  as  at  all  times 
•■^  tmn  he  not  fo  mindful  to  laud  and  proife  God^fo  reaij 
U  re/or t  and  hear  God's  hcly  word^  and  to  corrn  to  the  holy 
cotnmunion^  and  other  laudaile  rites  which  an  to  hi  ch/irui 
in  every  chrijlian  congregation,  as  their  hounden  duty  Jkth  «- 
quire  \  therefore  to  call  men  to  remembrance  of  their  duty  and 
to  help  their  infirmity ,  it  hath  been  wholejomely  provided,  thtt 
there  [hould  he  fome  certain  times  and  days  appointed^  wbereim 
the  chrijlians  Jhould  ccafe  from  all  other  kind  of  labours^  mi 
Jhould  apply  themfelves  only  and  wholly  unto  the  aforefaid  bdy 
works,  properly  pertaining  unto  true  religion  ;  the  which  timet 
and  days  fpe daily  appointed  f^r  the  fame  au  called  hilidaytiWU 
for  the  matter  or  nature  either  of  the  time  or  day,  nor  fifrwKf 
of  the  faints  fake  whofe  mrmories  are  had  on  thofe  detyt  (fir 
Jo  all  days  and  times  confidered  are  God's  creatures^  emd  «K 
of  like  holinefs)  but  for  the  nature  and  condition  of  Aofo  j 
godly  and  holy  works  wherewith  only  God  is  to  be  iowowndf  > 
and  the  congregation  to  be  edified,  whereunto  fuch  timit  mi 

■ 1 ;: ^ ijiiA 
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dajs  an  fanElified  and  hallowed,  that  is  to  fay y  ftparalid  from 
allprafane  nfes,  and  dedicated  and  appointed  not  unto  any  faint 
or  creature^  but  only  unto  God  and  his  true  worfhip ;  neither  is 
it  to  bi  thought,  that  there  is  any  certain  time  or  definite  num» 
ber  of  day  i  prefcribed  in  holy  fcriptu*'e,  but  that  the  appointment 
both  of  the  tinfe,  and  alfo  of  the  number  of  days,  is  left  by  the 
authority  of  GotTs  word  to  the  liberty  of  Chrijl  s  churchy  to  bi 
determined  and  ajpgned  orderly  in  every  country^  by  the  difcri" 
tion  of  the  rulers  and  minijiers  thereof  as  they  Jhall  judge  mofi 
expedient  to  the  true  fetting  forth  of  God's  glory,  and  the  edi" 
fieation  of  their  people:  it  is  therefore  enabled,  that  a  It  the  days 
hereafter  mentioned  fhall  be  kept  and  commanded  to  be  kept 
holidays^  and  none  other;  that  ii  to  fay,  all  Sundays  in  tbg 
year^  the  days  of  the  feafi  of  the  circemcifion  of  our  Lord 
J  ejus  Chrift,  of  the  epiphany,  of  the  purification  of  the  bleffed 
virgin,  of  St.  Matthias  the  'apojlle,  of  the  annunciation  of  the 
bleffed  virgin,  cf  St.  Mark  the  evangelijl^  of  St.  Philip 
and  jfacob  the  apojlle s,  of  the  afcenft.n  of  our  Lord  Jefus 
Cbrijf^  of  the  nativity  of  St.  JM  Baptifi^  of  St.  Peter 
the  apojiie,  of  St,  fames  the  apo/lle,  of  St  Bartholomew 
the  apojlle,  of  St.  Matthew  the  apojlle,  of  St.  Michael  tbi 
archangel^  of  St,  Luie  the  evangelifl,  of  St.  Simon  and 
Jude  the  apojlles,  of  all  faints,  of  St.  Andrew  the  apojlle^ 
of  St.  Th:mai  the  apojlle,  of  the  nativity  of  our  Lord,  of  St. 
btepten  the  martyr,  of  St.  John  the  evangelifl,  of  the  holy 
innocents,  monuay  and  tuefday  in  eojler  week,  and  monday  and 
tuefdt^y  in  whitfun  week  ;  and  that  nom  other  day  /hall  be  kept 
and  ctmmanded  to  be  kept  holy,  or  to  ahflaln  from  lawful  bodily 
labour,     f.   i. 

And  it  Jhall  be  lawful  to  all  archbi/hops  and  bijb-ips  in  their 
iiocefti^  and  to  all  other  having  ecclefiajlical  or  fpirltunl  jurif 
anion,  to  enquire  of  every  perjon  that  Jhtil- offend  in  the  pre* 
tnijfes,  and  to  puni/l)  every  fuch  offender  by  ihe  cenfres  of  the 
churchy  and  to  enjoin  them  Ju^h  pi  nance  ai  the  fpiritual  judge 
hy  his  dijcr etion  fhall  think  meet  and  convtnient.     f.  3. 

Provided,  that  it  jhall  be  lawful  for  every  hi^andman^  la* 
bearer^  fifher  man,  and  every  other  perfon  of  what  e/late^  degree^ 
or  condition  he  be,  upon  the  holidays  afonfaid,  in  harvefl,  or 
at  any  other  time  in  the  year  when  neceffity  fhall  require,  to 
labour,  fide,  fifh,  or  work  any  kind  oj  work,  at  their  free 
wills  and  pleajure.     f.  6. 

Provided,  that  it  fhall  be  lawful  to  the  knights  of  the  right 
honourable  order  of  the  garter,  to  keep  and  celebrate /clemnly 
the  feaji  of  their  order,  commonly  cuHel  St.  Geo*ge*s  feafi ^ 
yioriy  on  the  7.ld^  23//,  and  2/^th  days  f  April  and  at  fuch 
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other  Jtimis  ai  yearly  /hall  be  thought  convenient  ly  the  king  sn4 
the  faid  kntghts  of  the  /aid  honourable  order,     f.  7. 

This  aA  w^s  repealed  in  the  firft  year  of  queeo  Mary; 
md  in  the  fird  of  queen  Elizabeth  a  bill  to  revive  the  fame 
was  brought  into  parliament,  but  paflfcd  not ;  fo  that  the 
repeal  of  queen  Mary  remained  upon  this  zSt  till  the  firft 
yjear  of  Icing  James  the  firfl,  when  this  repeal  was  taken 
off.  In  the  mean  while,  the  kalendar  before  the  book  of 
common  prayer  had  directed  what  holidays  fhould  be  ob-<^ 
ferved;  and  in  theiarticles  publiflied  by  queen  Elizabeth 
in  the  feventh  year  of  heg  reign,  one  was,  that  there  be 
none  other  holidays  obfervcd,  befidcs  the  fundays,  but 
only  fuch  as  be  fee  out  for  holidays  as  in  the  faid  ftattite 
of  the  5  &  6  Ed.  6.  and  in  the  new  kalendar  authorized 
by  the  queen's  majefty  :  who  appears  in  other  inftances 
(as  {he  did  probably  in  this)  to  have  greatly  difliked  the 
parliament's  intermeddling  in  matters  of  religion,  the  or- 
dering of  which  (he  reckoned  one  great  branch  of  the 
royal  fupremacy.  Gihf  245, 
tt%,t\»  2,  Rubrick  before  the  common  prayer,     jf  table  of  all 

the  feafls  that  are  U  he  obferved  in  the  church  of  England 

Shroughdut  the  year: Jll  fundays  in  the  year  ^  the  cir* 

cumclfton  of  our  Lord  *jefu5  Chr'tft^  the  epiphany^  the  eonver- 
Jisn  of  St.  Pauly  the  purif  cation  of  the  hleffed  virgin^  St. 
Afatthias  the  apojile^  the  annunciation  of  the  hlefftd  virgin^ 
St.  Mart  the  evangelijly  St.  Philip  and  Si,  Jamfs  the  apo^ 
JlleSy  thi  afcenfim  of  our  Lord  Jefus  Chrijl^  St.  Barnabas, 
the  nativity  of  St.  John  the  Bcptiji^  St.  Peter  the  apojile^  St. 
yames  the  apojlle^  St.  Bartholcmtw  the  apoflle^  St.  Matthew 
the  ape/lie^  St,  Michael  and  all  angels^  St.  Luke  the  evange* 
Uft,  St,  Simon  and  St,  Jude  the  apofllesy  all  faints^  St.  Jn* 
drrvo  the  apoflle^  St.  Thomas  the  apojlle^  the  nativity  of  met 
Lord^  St.  Stephen  the  martyr^  St.  John  the  evangelifi^  ibo 
holy  innocent Sy  monday  and  tuefday  in  eajler  week^  monday  and 
tuefday  in  yjhitfun  w(ei. 

In  this  table  it  is  obfervable,  that  all  the  fame  days  are 
repeated  as  feaftSy  which  were  cnaAed  to  be  bolidey/^ 
by  the  aforefaid  ilatute:  and  alfo  thefe  two  are  add^ 
viz.  the  co'iVerfton  of  St.  Paul^  and  St,  Barnahas,  which 

ferhaps  were  omitted  out  of  the  (latute,  becaufe  St. 
aul  and  St.  Barnabas  were  not  accounted  of  the  number 
of  rhe  twelve.  But  in  the  rubrick  which  prefcribetb  the 
leflbos  proper  for  holidays j  thofe  two  fefiivals  are  fpecificd 
under  the  denomination  alfo  of  holidays.  But  their  t^ 
are  not  appointed  by  the  kalenc^ar,  as  the  eves  of  the 
pifScrs  arc,    to  be  failing  days. 
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J.  By  Caju  72.  No  miniftcr  (hill,  wicbsut  the  licence  ptaing  4ayv 

xnddircdion  of  the  bilhop  under  hand  and  feal,  appoint 

.or  keep  any  folemn  fafts,  either  publickly*  or  in  any  prU 

vaie  boufes,  other  than  ftich  as  by  law  are,  or  by  publicic 

authority  (hall  be  appointed,  nor  ihall  be  wittingly  prefenC 

at  any  of  them ;  under  pain  of  fufpenfion  for  the  firft 

£iult,  of  excommunication  for  the  fecond,  and  of  depa* 

.iilion  from  the  miniftry  for  the  third. 

^     By  the  2  &  3  £d.  6.  c.  19.     Ml^it-the  klng^s  fuhji^s 

^m$w  having  a  mzn  ferfe£t  and  cUar  ,  light  ef  the  gtfpel  and 

Mrmi  wordofG9d^  through  thi  infinite  mercy  andc'^nenci  ofaU 

mdghty  Gffdj  by  the  hands  of  the  king's  majefty^  and  his  mofi 

m§hU  father  ef  famous  memery^  and  thereby  perceiving  that  one 

day  mr  erne  kind  tf  meat  cf  it  flf  is  Mt  mere  h%ly^  m$re 

.pure^   er  mere  clean  than  another  \  yet  ferafmuch  as  divers  of 

the  king*s  fuhjidis^  turning  their  knowledge  herein  ta  fatisfy 

their  fen/uality^  have  ef  late  times  more  than  in  times  faft 

hroken  and  contemned  fuch  ahflinence  which  hath  been  n^d  in 

tins  realm  J  upon  the /ridaysy.  and  faturdays^  the  embring  eUtys^ 

and  other  days  commonly  called  vigils^  and  in  Untj  and  othar 

.accmftomed  times :  the  king's  majejly^  corjidering  that  due  ana 

gedly  abflinence  is  a  mean  to  virtue^  and  canftdiring  alfo  fpe^ 

eiaUy  that  fjhers  and  men  uftng  the  trade  of  living  by  fjhing 

in  the  fta  may  thereby  the  rather  be  fet  on  work^  and  that 

by  eating  of  fijh  much  fifjh  Jbill  be  faved  and  increafed\  and 

alfo  for  divers  other  confederations   and  commodities  of  this 

realm ^  doth  ordain  and  ena^  with  the  ajfeni  of  the  lords  f pi » 

ritual  and  temporal  and  the  commons  in  this  prefent  parliament 

offemlled^  that  all  manner  of  Jlatufes  .latus  confiitations  and 

u/ages,  concerning  any  manner  of  fa  fling  or  abjlinence  from 

ony  kinds  of  meats^   heretofore  in  this  realm  made  or  ufed^ 

fiall  lofe  their  farce  andjlrength^  and  be  void  and  of  none  effe&. 

f.  I. 

And  alf9  that  no  perfon  JhaU  willingly  and  wittingly  eat  any 
manner  of  flJh  upon  any  friday  or  faturday^  or  the  embring 
dafSj  or  in  lent^  nor  at  any  ether  day  commonly  reputed  as  a 
ffi  day^  wherein  it  hath  been  commonly  ufedto  eat  fiJh  and  not 
fiejh  ;  on  pain  of  lOs  for  the  firjl  offence^  and  imprifonment 
for  ten  days^  and  during  the  time  of  his  imprifonment  to  ab» 
fialnfrcm  eating  any  manner  of  fUJh ;  for  the  fecund  offence 
aos,  and  imprifonment  twenty  daysy  and  during  the  time  of 
his  imprifonment  to  abjiain  from  eating  any  manner  offejh  : 
jemdfo  like  pain  and  imprifonment^  as  ofien  as  he  fball  ajter-* 
Wareb  offend,     f.  2,  3. 

And  the  jitjiicis  of  gaol  delivery^  and  of  the  peacoj  JbaJl 
tape  pwer  to  inquire  of^  bear^  avid  determine  tbejame  ^usin 
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ca/is  tftrf/pffi^  9r  otbtr  offenet  againft  tbepeaa  :  Half  of 
wHih  forfi  tuns  fifiU  be  to  tbi  iingf  and  hi  eflreaud  into  tbi 
ixc  tquer^  as  other  fines  for  any  trefpafs  or  other  offenU 
agaknfl  the  p-aio ;  and  half  to  him  that  will  fui  in  any  oftho 
king*s  tourU  of  record      f.  4, 

Provided^  that  this  ftatMte  /bail  not  extend  to  any  ptrfon 
that  hath  obtained  amy  licence  of  the  king  ;  nor  to  any  perfon 
being  in  great  age,  and  in  debility  and  wiaknefs  thereby  ;  nor 
U  any  pgffon  being  fit  k  or  notably  hurty  without  fraud  or  covin^ 
during  the  time  of  his  fii,knefs  j  nor  to  any  woman  b  ing  with 
ehild^  or  .".•  tg  in  child- bed^  for  eating  offuch  ont  kindoffltP> 
as  Jbe  fiiaU  have  gtoit  lufl  unto  ;  nor  to  any  per  Jon  being  in 
frifon  for  any  other  offence  than  ogainji  this  ail ;  nor  to  any 
thutfball  be  the  it.itfs  lieutenant  f.eputy  cr  captain  of  any  of  bis 
majejiys  army  hoid  or  fortrefs^  but  the  fame  thern/elves  may  eat 
fUfh^  and  licenje  their  foldiers  to  do  the  fame^  in  time  pro* 
bihiied^  upon  the  want  and  lack  of  ether  bind  of  visuals ;  nor 
to  St.  L  iurence  iven^  St.  Afark^s  day,  or  any  other  day  or  even 
bei'^g  abrogate  ;  neithtr  to  any  fuih  as  heretofore  have  obtained 
any  liance  in  due  form  of  the  orchbifbop  of  Canter  buy  y,     f.  5. 

And  all  archbijhops^  bijhop*^  archdeacons^  and  their  officer i 
Jhall  have  power  to  enquire  of  offenders  in  the  premiffts  :  and 
prefnt  the  fame  tofucb^  from  time  to  time,  as  by  virtue  of  this 
aQ  have  authority  to  hear  and  de: ermine  the  fame,     f.  6« 

Provided  J  that  no  perfon  be  mole  ft ed  on  :his  a6l  except  be  be 
acchfedy  convcnttd^  or  indi^ed^  within  thne  months  after  tbg 
cfft'n:e  commuted,      f.  7. 

By  t  .c  5  &  6.  Ed.  6  C,  3.  Every  even  or  day  next  go^ 
ing  be/ore  any  rf  the  afcrefat  i  days  cf  'he  fenjh  of  thf  nuti- 
vity  of  our  Lord,  of  eafte^  ^  of  the  af  enfton  of  our  Lord^ 
pentncfi^  and  the  purification^  and  the  annu^ciaticn  of  the 
afortjGtd  buffed  virgin^  of  all  ]*  int  > ,  and  f  all  the  faid  feajis 
of  ihe  up  fttes  '  other  than  f  St.  jfoh  1  the  evangeh/ls  and  Phi* 
lip  and  J icob)  jholl  be  fa/led^  and  comma^ided  t'  be  kept  and 
obfe^^ved  \  and  none  other  even  or  day  Jhall  he  commanded  to  hi 
fafld.     f  2. 

And  itjhali  be  lawful  to  all  archbijhofis  and  h  /hops  in  their 
diocefiS^  and  to  all  .th^r  having  ecciefia/ficai  or  jpv iiual  jurif-^ 
di^itony  to  inquire  of  every  for  Ion  that  Jh  id  offend  in  the  prg^ 
miffef^  and  to  pun.Jh  eve^y  luch  cffender  by  the  cenjures  of  tho 
chur  f>,  and  t  enf  in  them  fuch  P' nance  as  t'*  e  ffiritual judge  by 
his  dijcfet.onfiy.'ill  think  nieet  and  convenient,     f.  3. 

Prcvidid,  that  this  a 'f  Jhall  nst  extend  to  abrcgate  cr  tale 
away  the  abftincnce  trim  fie  jh  in  ients  or  on  fridoys  and  Jatur^ 
days^  or  onv  ether  day  which  is  aireaiy  appointed  fo  to  be  iept^ 
by  virtue  of  the  aforojaid  ail  of  tht  2^3  Ed,  6,  c.  19. 
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pruing  pnlf  §fthofi  ivens  or  days  xvbiredftbi  holiday  next  fd* 
lowing  is  abrognted  by  this  flattitt.     f.  4. 

And  provided^  that  when  any  of  thi  faid  ftqfts  (the  evens 
whereof  be  by  thisjiatute  commanded  to  be  obferved  and  iept 
fafling  days)  do  fall  upon  the  monday ;  then  the  fattarday  next 
before^  and  not  the  Junday^  Jhall  be  commanded  to  befajtedfor 
the  even  of  any  fuch  feaji  or  holiday •     f.  }• 

Other  than  of  St.  John  the  evangelift^  and  of  Philip  and 
Jacob^  The  one  of  which  falleth  within  the  chriftmas 
holidays  ;  and  the  other  withio  the  pafchal  folemnity,  be- 
tvt^ixt  eaOer  and  whitfunttde.     Gibf  253. 

By  the  rubMcic,  the  tables  of  vigils  and  fads  and  days  of 
abfiinence  to  be  obferved  in  the  year,"  is  as  followeth 
(which  altho'  not  in  words,  yet  in  fubftance  is  (he  famCf 
with  uhat  is  above  exprefled  in  the  aforefaid  ftatute;) 
viz  the  even's  or  vigils  before  the  nativity  of  our  Lord^  the  pu» 
rificotion  of  the  bleffed  virgin  Ma'y^  the  annunciation  of  the 
buffed  virgin,  eafier  day^  ofcenfton  day,  pentecoff^  St,  Mat-^ 
thias.  St  John  Baptift,  St.  Peter,  St.  JameSy  St.  Barthoto^ 
mnUy  St,  Matthevfy  St.  Simon  and  St,  fude,  St.  j/ndrew,  Stm 
Thomas,  all  faints.  And  if  any  ^  the fe  feafls  fall  upon  a  mon<-' 
day  then  the  vigil  0^  fajl  day  fhall  be  kept  upon  the  faturday^ 
and  not  upon  the  funduy,  next  before  it, 

Figils]  Vi^il  was  fo  ca'Ied  a  vigiliis,  becaufe  there- 
upon people  were  not  only  to  faft,  bat  to  watch  or  wake 
by  night,  and  pray.     Gibf  252. 

And  by  the  rubrick  aforefaid,  the  days  of  fading  or 
abftinence  are  as  followeth:  i.  The  forty  days  of  lent. 
2.  The  embir  days,  at  the  four  feafons ;  being  the  wednejday, 
friday.  and  faturday,  after  the  firji  funday  in  lent,  thefeaft 
»f  peitecojl y  September  the  fourteenth,  and  December  the  thir^' 
See  nth.  3.  The  three  rogation  days  ;  being  the  monday,  tuef 
eiay,  and  wed*iejdoy,  before  holy  thurfday  or  the  afcenfim  of  our 
ly^rd      4.  All  the  fridays  in  the  year^  except  chri/imas  day. 

The  einber  Jays]  hnf)ber  days  were  fafts  obferved  in  the 
church  very  early  ;  and  particuhrly  by  the  church  of 
£ngland  in  the  Saxon  times,  who  called  them  ymbryne  da* 
gas,  from  whence  (and  not  from  embers^  or  from  the  greek 
TifABfxi,  as  fome  have  conjectured)  our  name  of  ember  days 
is  to  be  derived.  The  Saxon  embryne  (fays  Dr.  Marfbal) 
fjgnifies  a  circle,  a  circuit,  or  courfe ;  and  therefore  they 
may  be  not  improperly  called  the  circular  fafls,  or  fafts  in 
courfe,  bejng  obferved  in  the  four  feafons  on  which  the 
circle  of  the  year  turns,  and  accordingly  called  by  the 
canonifts  jijunia  quatuor  temporum^  or  fafts  of  the  four 
quarters  of  the  year,     Gihf  252. 
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Rogation  (kys^  Dr.  Grey  f^ys,  the  rogation  days  were 
fo  called ;  from  the  extraordinary  prayers  end  fupplica* 
tions  which,  with  f^ftin^  were  at  this  time  offered  to 
God  by  devout  chriftians.     Grey  Abr.  Cod,  ici. 

But  Dr.  Godchhin  fays,   the  rogation  days  had   their 
name,  from  certain  rules  or  ordinances  for  abftinence  or 
days  of  fading,  yhich  the  bithopof  Rome  recommended 
,to  be  obferved  by  the  weftern  churches,  before  that  he  af-> 
.fumed  the  power  of  compulfion ;    and  which  therefore  he 
called    by  the  gentle  name  of  rogation :  and  thtnce  th^ 
week  of  abftinence,   a  little  before  the  feaft  of  pentcco(t^ 
was  called  the  rogation  week,  the  time  of  abftinence  b^«« 
ing  appointed  at  the  beginning  by  that  ordinance  wbicV) 
was  called  rogatio^  and  not  lex^  dicretum^  Jlatutum^  ortkxc 
like.     God,  129. 

By  the  5  £1.  c.  5.  intitled.  An  zQ,  touching  politica/^ 
conftitutions   for  the  maintenance  of  the  navy  ;  For  tbt 
maintenanci  of  thi  navy^  and  for  the  fparing  and  incrgetfe  «/ 
fUJh  visual  J  itjhall.not  be  lawful  to  any  per  Jon  to  eat  anyfiefi 
upon  any  days  now  ujualty  obferved  as  fjb  days ;  en  fain  0/ 
[20s,  or  one  month* s.chfe  imprifonment  without  bail^  3S  ■£'• 
c.  7.  f.  22.]  f.  15. 

Jnd  every  perfon  within  whofe  hcufe  fuch  offence  JhaU  bt 
doney  and  being  privy  or  knowing  thereof  and  not  tffeRuaWy 
publljh'ing  or  dijcloftng  the  fame  to  Jome  publick  officer  bav'tnj 
authority  to  puwjh  the  fame  \  fti  ail  forfeit  [  1 3  s  4d.  35  £»• 
C.  7.   f.  22.]    f.   16. 

Ail  whiih  forfeitures  for  not  ahftainingfrom  meats^Jhallht 
one  third  to  the  queen^  one  third  to  the  informer ^  and  one  third 
to  the  common  ufe  of  the  parijb  where  the  offence  JhaU  be  cm* 
milted ;  and  to  be  levied  by  the  churchwardins  after  convi&it^ 
in  that  behalf     f.  16. 

Provided  that  nothing  in  this  aR  contained^  concerning  the 
eating  of  flejh^  Jhall  extend-  to  any  perfon  that  hereafter  fbtSi 
have  any  fpecial  licence ^  upcn  caufes  to  be  contained  in  tbefdmi 
licence^  *and  to  be  granted  according  to  the  laws  of  this  reMt*  * 
fuch  cafes  provided,     f.  17. 

All  and  every  of  which  licences  JhaV  be  void,  unlefs  theyiSB' 
tain  thefe  conditions  j  viz.  every  licence  made  to  any  perfon  hafg 
cf  the  degree  of  a  lord  of  parliamenty  or  of  thjir  wives,  Jbfll 
he  upon  condition,  that  every  fuh  perfon  fo  to  he  licenjeifjb^ 
pay  to  the  poor  mens  box^  within  the  parijb  where  they  iuel^ 
on  the  feaji  of  the  purification  or  within  fix  days  after  ^  26  s  8 'i 
the  fame  to  be  paid  within  one  month  next  after  the  famift^^% 
fin  p.]  in  of  forfeiting  the  licence  \  and  every  licence  t9  rnqftf^ 
fon  of  the  degrte  of  a  knight^  or  a  kr/ight^s  wife^  fiedlbenpm 
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trndUimip  thai  Wiry  fiub  pirf§n  jo  lianfid  /ball  pay  yearly 
l^$  ^d  e$  efwijaid:  and  gviry  Usenet  toa^y  pn/in umdir  the 
degria  abwefaid^  /ball  be  up§n  condition^  that  tvny  perfin 
p  lutnjed  Jhall  pay  yearly  6s  S  d  as  aftrefaid,     Clj}. 

Pravidid^  that  no  licence  Jball  ixtend  to  tbi  eating  of  any 
betf^  at  any  tin{f  of  the  year ;  nor  to  thg  eating  of  any  vtal  im 
any  y  oar  ^  fr§m  tbt  feaji  of  St.  Aficbaolj  unto  the  fir  ft  day  of 
May.     f.  19. 

Prawdedf  that  all  prrfons  which  by  roafon  of  notorious  fici^ 
tuts  flmll  bo  infoTitd.  for  recovery  If  healthy  to  oat  fle/b  for 
$b€  tiwii  of  their ^ficknefs^  Jhall  be  Jufficiently  licenfedby  the  bi" 
fiop  of  toe  diocefe ;  or  by  the  parfon^  vicar ^  or  curate  of  tbo 
poarijb  where  fuch  per  fan  jball  he  ftck^  or  of  one  of  the  next  pari/b 
adjoining ^  if  the  faid  parfon^  vicar  ^  or  curate  of  his  own  pari/b 
ia  wilful^  or  if  there  be  no  curate  within  the  fume  partfli : 
wtMcb  Hana  Jball  bo  made  in  writings  andfsimod  by  fuch  bi^ 
Jbap^  parfon^  vicar  or  curate^  and  not  endurg  longer  than  tbi 
$iim  of  the  fiiknefs  \  and  if  the  ficknefs  continue  above  eigbi 
days  aftor  fuch  licence  granted^  then  the  licence  ftiall  be  rigtftnd 
in  the  church  book^  with  the  knowledge  of  om  of  the  church^ 
fuardens  $  and  the  party  Ucenfedy  JhaU  give  to  the  curate  4  dfir 
the  entry  thereof-^  and  that  licence  to  endure  no  longer  but 
only  for  the  time  of  his  ficknefs,     f.  20. 

jnid  if  any  licence  by  any  parfon^  vicar ^  or  curate  be  granted 
to  amy  perjon^  other  than  fuch  as  evidently  appear  to  have 
mod  thereof  by  reafon  of  their  ficknefs :  mot  only  every  fuch  U^ 
eemee  /bail  be  void^  but  aljo  every  fuch  par/on^  vicar  or  cm^ 
rate  /ball  for f tit  for  every  fuch  licence  other  wife  granted^  five 
miarks,     f.  21. 

Provided^  that  all  fuch  per/oms  as  heretofore  werg  pr  ought 
to  be  licenjed^  by  reafon  of  age  or  other  impeaiment  or  camfe^  by 
order  of  the  eccLfia/lical  lawsy  /ball  enjoy  the  famg  privilege 
$ad  accufiomtd  licences,     f.  23. 

And  ju/lices  of  the  peace  in  their  fe/jioms^  and  maygrs  and 
other  head  cfficers  in  cities  and  towns  corporate  in  that 
ftfjions  or  other  i  our ts^  jhall  have  power  to  inquire  ofoffemdtra 
again/l  this  aQ^  as  well  by  the  oaths  of  twelve  men^  as  otber^ 
ynfe  by  infsrmation  \  and  thereupon  to  hear  and  deter  nine  tb$ 
fame.     f.  30. 

Ajfid  they  may  make  procefs  againft  the  ofenders^  as  upon  im^ 
diGment  oftre/pals.     f.  31. 

And  for  liVying  the  forfeitures^  the  faid  ju/lices  mayors  or 
othgr  head  officers  /hall  have  power  to  make  fuch  proeefs^  as  they 
jball  think  good  by  their  dijcretions.     f.  34. 

But  mo  information  at  the  fuit  of  any  parfon  concemimg 
ibis  a^^  Pail  bt  of  any  effe^  to. put  any  per/on  to  an/wer,  ex* 
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cept  the  fame  he  wtthin  half  a  year  after  the  offence  done  ;  and 
no  information  or  prefentment  for  the  queen^  Jhall  be  of  any 
effe£i  to  put  any  perfon  to  anfwer^  except  the  fame  be  wiibin  one 
year  after  the  offence  done,     f.  35. 

Provided^  that  fuch  per fons  aijhull  have^  ubon  good  andjujl 
eonfideration^  any  lawful  licence  to  eat  fli/h  upon  any  fifo  day 
(except  fuch  perfom  ai  for  ficknsfs  Jhall  for  the  time  be  Ucenfed 
by  the  lifo-jp  of  the  dtocefe^  or  by  their  curates,  or  Jhall  be  li* 
eenfed  by  reafon  of  age  or  (other  impediment  allowed  bcretofcre 
ty  the  ecclefiijlical  laws  of  this  ream  )i  Jhall  be  hound  by  force 
of  this/latute  to  have  for  eve^y  one  difh  offiejhfervedto  be  eaten 
at  their  table  ^  one  ufual  dijh  ^f  fa  fijl)  fr  ejh  or  fait  ^  to  It  like^ 
wfeferved  at  the  fame  table j  and  to  be  eaten  or  Jpent  without 
fraud  or  covin,  as  the  Hie  kind  is  or  Jhall  be  ufually  eaten  or- 
fpent  on  faturdays,     f.  37. 

And  this  article  to  be  taken  and  interpreted  in  the  favour  0 
axpence  cffea  fjh  ;  and  the  offender  to  be  pumjbed  in  like  man  — 
ner  as  is  ordered  by  this Jlatute  for  punijhment  cf  fuch  as  fia^"^ 
eat  flejh  upon  fridays,  faturdays,  cr  other  fijh  days,     f,  38. 

And  becauje  no  manner  of  ptrjcn  Jh'i-l  misjudge  of  the  intew^t 
•fthisffatutty  lim'ting  orders  tceat  fiJh,  and  tj  forb?ar  ectiw^^ 
ef  flejh,  but  that  the  fame  is  purp'ifeiy  intended  ard  meant  po££'- 
tickly  for  the  increaje  of  fijhermen  and  mariner Sy  and  repa:  w^^ 
ing  of  port  towns  and  navigation,  and  not  for  cr^y  fuperjlitisn   £9 
be  maintained  in  the  choice  of  meats  :  it  is  enaSuJ,  that  whcfo^ 
e;ver  Jhall  by  preachino^   teachings  writings  or  open  fpeech  n9» 
tify^  that  any  eating  offijh.  or  forbeatir.g  of  fiefn^  mentioned  in 
ihis  flatutcy  is  of  any  nciefffiy  for  ihe  faving  of  the  foul  of  man, 
or  that  it  is  the  fervice  cf  God,  otherwije  than  cs  ether  politick 
laws  are  and  be  \  that  then  fuch  perfr.s  Jhall  be  punijbed  os 
fpreaders  offalfe  ntws  are  and  ought  to  be,     f.  39,  40. 

And  by  the  27  El.  c.  1 1.  f.  4.  7c  the  intent  that  the  fri- 
daySy  faturdaySy,  and  d,iys  appointed  ly  former  laws  tobepjb 
days^  may  the  better  be  cbferi  ed^  f.r  tie  utterance  and  expend 
of  fjhy  and  for  the  j'puring  cf  fl^/h  \  ho  innholdery  tavernefy 
alehoufekeepcry  cf-nmon  vi6luuiUr^  common  cooky  or  comtusM 
table  keener y  Jhall  utter  07  put  to  faUy  or  ccuje  to  be  uttered  if 
put  to J.i Uy  en  the  /aid  daysy  not  bei^g  chrijimas  dayy  or  m^ 
any  day  in  the  tim^  of  L  nty  any  kind  of  vi^uals*exceft  it  be  to 
fuch  pet  fons  rejorting  to  I  is  houje  a:  JhAi  have  lawful  licence  ti 
eat  the  fame ^  (acco^iivg  m  the  ttr.or  of  he  ^  El,  c,  ^.)\  eB 
pain  of  5  /,  and  ten  af,yy  imprifonm.  nt  without  bf*ity  one  /AW 
to  the  queen^  one  ihird  to  /'/  'O-  d  of  the  lett  where  the  offotl^ 
Jhall  be  comn.ittedy  and  tnt  third  to  him  that  Jhall fue  in  attytf 
her  maje/lys  ccwts  0/  record :  arid  trefaid  rffences,  by  fnttBt 
oftbisjlatutey  ft^all  be  inquired  zf  hard  and  dctermimedf  i^ 


wnanner  and  form  as  is  ixprejfedfor  the  offetias  containti  in  tbi 
JmdflMuti  oftbt  5  El. 

Lord  Coke  fays,  before  thefe  a£^s  the  eating  of  fiefb  on 
fridays  was  ptinifhable  in  the  eccleriafiical  court ;  as  yet 
it  is,  the  jurifdidion  being  faved  by  the  faid  ads.    3  Injim 

aoo. 

4.  Rubrick  after  the  nicene  creed:  the  curatiJhaUtbcn^t^^^^hf,^o  ^ 

Jnlari  U  the  peopUj  what  hdUdajs  sr  fa/ling  days  are  in  'the  ^^"^*^**  ^  *^'* 
'^veik  following  to  be  obfervedm 

Can.  64.  Every  parfon  vicar  or  corate  (hall  in  his  fc^ 
-vera!  charge  doclare  to  the  people  every  Ainday,  at  the 
time  appoioti!^  in  the  communion  book,  whether  there  be  • 
any  holidays  Or  fading  days  the  week  following.:  And  if 
aay  do  hereafter  wittingly  offend  herein,  arid  being  once 
admonifhed  thereof  by  his  ordinary,  Ihall  again  omit  that 
^oty  ;  let  him  be  ccnfured  according  to  law,  until  be  fub- 
init  himfelf  to  the  due  performance  of  it. 

Can^  13.    All  manner  of  perfons  within  the  church  of' 
England  fhall   from  henceforth  celebrate  and  keep  the' 
it^ord's  day  c<^monly  called  funday,  and  other  holidays, 
according  to  God's  will  and  pleafure  and  the  orders  of  the 
church  of  England  prefcribed  on  that  behalf;   that  is,  in 
heariog  the  word  of  God  read  and  taught,  in  privarc  ani  < 
publick  pjayers,  jn  acknowledging  their  ofFences  to  God 
and  amendrfient  of  the  fame,    in  reconciling  themfelves 
charitably   to   their    neighbours   where   difpleafure    hath 
been,  in  oftentimes. receiving  the  communion  of  the  hody 
and  blood  of  Chrift,  in  vifiting  of  the  poor  and  fick^  uf- 
ing  all  godly  and  fober  converfation. 

Can.  14.  The  common  prayer  (hall  be  faid  or  fung, 
4iflin6lly  and  reverently,  upon  fuch  days  as  are  appoint- 
ed to  be  kept  holy  by  the  book  of  common  prayer,  and 
their  cves« 

By  the  i  El.  c.  2.     Every  perfonfijall diligently  and  fatth^ 
fully ^  having  no  lawful  or  rtafcnable  excufe  to  he  abfent^  in* 
deavmr'themfelves  to  refort  to  their  panjh  church  or  chapel  ac* 
tuflomed^  or  upon  reafonabli  let  thereof^  to  feme  u[ual  place 
fobire  common  prayer  and  fuch  ft?  vice  of  God /hall  he  ufed  in 
Jucb  time  of  let ^  upon  every  funday  and  other  days  ordained  and  • 
yfed  to  be  kept  as  holidays ^  and  then  and  there  to  abide  orderly 
and  fober lyy  during  the  time  of  the  common  prayer y  preachings  or  ■ 
other  fervice  of  God  there  to  be  ufed  and  minijlertd  :  on  pvn  of- 
fsmifbment  by  the  ctnfures  of  the  churchy  and  aljo  upon  pain 
tbat  every  perfon  fo  offending  Jhall  forfeit  for  every  fuch  offence 
11  d^  to  be  levied  by  the  churchwardens  of  the  parijh  where 
fuch  offtnce/hall  be  done^  to  the  ufeofthe  poor  of  the  fame  pa* 
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fijh^  ofthi  go9ds  lands  and  tenements  offucb  offender ^  Ij  tMff 
$fdifiref%.     f.  1*4. 

Prmdtd^  t^at  whatfogver  perfcns  •ffenih^^  in  tbepremifls^ 
Jbalif$r  tbrir  offences  fir  ft  receive  pnni/hm.i  ef  the  9irdinaty\ 
having  a  tefiirn'Mtal  thereof  under  the  or  dinar  ft  feaL  Jhall  stH^ 
for  the  fame  cffence  eftfoons  be  conviOed  before  the  juflices  ;  and 
iiitwife  reaiving  fbr  tbe  /aid  cffence  pmnifljount  firfi  hy  the 
juflices^  Jhall  wt  for  tbefanu  ojfence  eftfoons  rtceive  pomijhnunt 
of  the  irdinary.     f.  24. 

Jnd  tbe  juflicesof  affme  may  beair  and  deieHkino  tbe  feafu^ 
and  make  prscefsfer  execution  at  tbey  may  do  im^afes  of  tref- 
pafs.    f.  17, 

Or  tbe  Jam^mayi  be  determined  by  imeyafia  if  tbe  ptaee  ;  to 
vAom  itJhaU  be  lawful^  em  proof  to  him  madooffucb  default 
by  canftffion  or  oath  of  witnefs^  to  call  tbe  party  befoto  him: 
and  if  he  fjall  not  make  a  fuffkient  excufe^  and  ikt  pf^ 
thereof  to  the  fatisfaBicn  of  the /aid  jufticej  be  Jhall  give  xx^ar-- 
rant  to  tbt  churchwardens  of  the  parijh  where  tbe  party  ^aff 
dwells  to  levy  1 2d  for  roiryfucb  defoaU  by  dijtrejs  and  Jale^ 
and  in  default  of  Jucbdtftre/s^  Jhall  commit  bim  to  pnfim  till 
payment  be  made :  which  forfeiture  Jhall  be  eippMed  to  tbe  ufi 
of  tbe  peer  of  that  partjb  wherein  the  offender  fimH  dwell  at  the 
time  of  the  offence  comnuttecL  3  J.  c,  4.  f,  27.',  Frewdied^ 
that  profetutien  be  within  me  month.    Y.  28.        "^ 

But  this  (hall  not  extend  to  quafified  proteftant  diflentcrt, 
who  repair  to  fome  place  of  reiigiout  worlbtp  allowei^  bf 
the  toleration  ad.     i  fV.  c.  i8. 

«  m^'hliu  .   5-  ^y  ^^^  ^^  "  ^-  ^-  5-     ^^»y^'''''«  ^*»  abominable  in- 
ig^  juries  and  offences  doni^  to  almighty  God^  and  to  his  faints^  aU 

way  f aiders  andfmgular  afftfters  in  our  naejfiiies^  becaufe  of 

fairs  and  markets  upon  tbtir  high  end  principal feafls't  as  in  tbe 

feaft  of  the  afcerfton  of  our  Lordy  in  the  day  of  corpus  cbrifH^ 

in  tbe  high  feaft  of  the  ajfamptfon  of  our  blejfed  lady^  tbe  day  of 

all  faints  y  and  on  good  friday^  dccujiomabhf  and  mijerably  hold» 

en  and  ujed  in  the  realm  of  England  \  in  which  principal  and 

feftival  days,  for  great  earthly  coveiife^  tbe  people  it  msre  will-- 

ingly  vexed  J  and  in  bodily  labour  foiled^  than  in  other  feried 

dayty  as  in  fafiening  and  making  their  booths  and Jl alls ^  bear^ 

ing  and  carryings  l^ftlrtg  and  placing  their  wares  outward  euid 

homeward^  as  tho'  they  did  nothing  remember  the  horrible  defiU 

ing  of  their  fouls  in  buying  and  felling  y  with  many  deceitful  liee 

a*idfalfe  petjury^  with  drunkennefs  andjirifsi^  and fo  fpeciaUy 

withdrawing  themjelves  and  their fervi^nts  from  divine  ferviee  i 

it  is  erdainedy  that  all  manner  of  fairs  and  markets  in.  tbe  faid 

^iucipal  feafls  and  good  friday  Jhall  clearly  teoje  from  allfbew- 

\^ef  any  gjods  or  merchandifes  (mecejfary  victual  only  except^  . 
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.  tipH  fain  §f  forfittun  ef  all  the  go^Js  affre/aiJ  /§  fitvoei^  •  U 
tktifrd  ef  tbifrancbjfi  er  libertfy  tubenjucb  goods^  contrary 
U  this  0rdin4n€i  be  er  Jball  bi  Jbiwtd.  NtvertheUfs  tbt  king 
rf  his  fpHtal  graci  by  atitbariiy  ef  the  parliament  grantetb  to 
them  fiMer^  wblcb  ef  eld  time  bad  ne  day  te  hold  their  fair  or  ' 
markei^  but, only  upon  thtffllval  days  aforefmd^  te  held  by  the 
fame  anther Ity  andjhength  ef  his  old  grants  tmthln^three  days 
next  brfere  the  faid  feafls^  er  next  after;  proclamation  fir fl  / 

made  te  tbefimple  common  people^  upon  which  day  the  oforefatct^ 
fairjhali  he  holden^  always  tj  be  arttfied  without  any  fine  er 
fee  te  be  taken  to  the  klng^s  ufe.  And  they  which  of  old  time 
hmnm  by  fpeclal  grant,  fufficlent  days  before  the  feaft  aforefaid^ 
er  after,  fball  In  like  manner,  as  Is  afortfaid,  hold  their  fairs 
ased  markets,  the  full  number  cf  their  days ;  ftr  fold  fejilval 
elnyt,  and  good frtdays,  (andfundays)  except. 

(5«  By  the  13  C  3.  c,  80.  certain  penalties  are  inflided  K»"inggim«on 
on  pcrfons  wilfully  killing  game,  or  ufing  a  dog,  gun,  net,  chriftmiidly. 
r^r   engfcie  on  a  funday  or  chriftmas  day  ;  for  which  fee 

6.  Ikfides  the  occafronal  fad  days,  in  time  of  war,  or  occafiooal 
other  calamity;  and  days  of  thankfgiving  for  peace,  or <>*««• 
^idory,  or  other  bicf&ng :  there  are  four  folemn  days  an- 
'^vially,  for  which  fpeciai  ferviccs  are  appointed  :  to  wit,  the 

fifth  daypf  November,  being  the  day  of  the  papifts  con- 
spiracy, and  of  the  airival  of  king  William  :  the  thirtieth 
day  of  January,  being  the  day  of  the  martyrdom  of  king 
Charles  the  firft:  the  nine  and  twentieth  day  of  May,  being 
thedayof  the  reftoration  of  king  Charles  thcfccond;  and 
^hc  twenty- fifth  day  of  Ofllober,  being  the  day  on  which 
^s  majefly  began  his  happr  reign. 

7.  By  the  3  J.  c.  1.     Porafmuch  as  almighty  God  hath  In  For  the  fifth  of 
^ll  ages  Jbtwed  hhpotver  and  mercy  In  the  miraculous  and  gra*  No?caitcr. 
iieus  ddiverance  of  his  churchy  and  In  the  pretedilen  of  retl' 

pons  kings  and  ftates  \  and  that  no  nation  ef  the  earth  hath 

bienblejfed  with  greater  benefits  than  this  kingdom  now  enjoyeth^ 

bavlng  the  true  and  free  proffffion  of  the  gofpel  under  our  meft 

gracious  foverelgn  lord  king  jfames,  the  me/I  great,  learned,  and 

rillgieeis  king  that  ever  reigned  therein,  Inrlcbed  with  the  mefi 

bfpefiil  and  plenitful  prcgeny,  proceeding  out  cf  his  royal  lolns^ 

premifing  centlnuanco  of  this  happlnefs  and  prof efften  te  aU  pof^ 

ttritf  :  the  which  many  malignant  and  devtll/h  paplfls,  jefults^ 

amifeminery  prlefls  much  envying  and  fearing^  confpired  mo/b' 

barrlbfy^  when  the  king's  mofl  excellent  majefly,  theqtuen,  the^ 

ffi^i%  and  all  the  lords  fplrltual  and  temporal,  and  commens 

JboM'  have  affemUed  In  the  upper  houfe  of  parliaments  upenc 

dusjtfib  detf  ef  Nivemb^^  m  sbf^year  of  our  Lord  one  tbemfimd 

fi» 


Jix  hundn4  and  fivi^  fuddtnlj  to  hav^  kUwn  up  tbi  [aid  wMt 
koufi  with  gunpowder:  an  invintion  fo  inhuman^  harharaus^ 
and  cruil.  at  the  Hh  was  rnvir  before  heard  ofy  and  utas  (as 
f§me  of  tbi  pnncipal  confpirators  thereof  confefs)  purpofely  da-' 
vifed  and  concluded  lo  he  done  In  the  /aid  koufe^  that  where 
fundry  necejfary  and  rehgieas  laws  f'^r  prejervation  of  the  cbureb 
andfliXte  wtre  made^  tuhi.b  they  folfdy  end  Jlandero^flj  term 
cruel  latvSf  enabled  againft  them  and  their  religicHf  both  place 
emd  perfons  ftjould  all  he  deflroyed  and  blown  up  at  emce ;  which 
way  Id  hove  turned  to  the  utter  ruin  of  this  whole  kingdom^  had 
it  not  f  leafed  almighty  God,  by  infpiring  the  ii»g*s  tno/i  excel' 
lent  moj'fly  with  a  divine /pit  it ^  to  interpret  feme  dark  pbrajes 
of  a  letter  Jhewed  to  his  majejiw  above  and  beyond  all  erdinary 
conftru^iiony  thereby  miraculoufly  di/covering>  this  hidden  treafen 
not  many  hours  btfore  the  appointed  time  for  the  execution  there" 
of:  therefore  the  king*s  moft  excellent  majifty^  the  lords  fpiri^ 
tual  and  temporal ^  and  all  his  majeftfs  faithful  and  loving 
fubje^Sy  do  mofl  jujlly  acknowledge  this  great  and  infinite  blef" 
fing  to  have  proceeded  merely  from  Gcd  his  great  mercy^  antli9 
bis  mofl  holy  name  do  afcribe  alt  honour  glory  and  praife  :  and 
to  the  end  this  unfeigned  thankfulnefs  may  never  be  forgotten^ 
but  be  had  in  a  perpetual  remembrance^  that  all  ages  to  ceme  may 
yield  praifs  to  his  divine  majfjiy  for  the  fame ^  emd  have  in  me^ 
mory  this  joyful  day  of  deliver  ence*     f.  i . 

//  is  ena&edy  that  all  andfingular  miniflers  in  every  cathedral 
and  par  I jh  churchy  or  other  ujual  place  for  common  prayer  yfhall 

always  upon  the  fifth  day  of  Hoven.heryfay  morning  prayer^  and 
givi  unto  almighty  God  thanks  for  this  mofl  happy  deliverance  \ 

and  all  perfons  fna  V  always  upon  th.it  day^  diligently  and 
faithfully  refort  to  the  parijh  church  or  chapel  accuflomed^  or  to 
fome  ujual  church  or  chapel  where  the  faid  morning  prayer^ 
preaching  or  ether  fervice  of  God  fljoll  be  ufed^  and  then  and 

there  to  abide  orderly  and  fokerly^  d'^ring  the  time  of  the  faid 

prayers y  preachirigy  cr  other  fervice  of  Gcdj  there  to  be  ufea  and 

minijlred,     f.  2. 

Jnd  that  every  perfon  may  he  put  in  mind  of  his  duty^  and 

he  then  better  prepared  to  the  [aid  holy  fervice  \  every  minijier 
Jhall  give  warning  to  his  parijhionen^  public kly  in  the  church  5 

at  morning  prayer^  the  fimday  before  every  fuch  fijth  day  of  tie^ 

vernier  y  for  the  due  obfervation  of  the  faid  day.     f.  3. 

jtnd  after  meaning  prayer^  or  preachirg  upon  the  faid  fifth 

day  of  November  j  they  jhall  read  pubUckly^  dijiifUily^  and 

plainly^  this  prefent  a^l.     Id. 

Give  unto  Almighty  God  thanks']  It  (hould  fecm  by  the 

tenor  of   this  adt,    that  the    form  or  manner  of    gifing 

thanks  was  kfc  to  the  difcretion  of  every  minifter :  but 

that 


i^Ufta^if^  'sii 


Aat  ihere  wa?  a  fiandrng  {t)rm  for  this  day,  in  ihc  i6  C  r. 

appears  from  this  erder  of  the  houfe  of  ^brds ;  <*  Orilerod, 

**  that  the  litlt  before  the  prayers  for  theriddiverartce  frohi 

"  rfae  gun}}o'wder  plot  (hall  be  altered  ahd  pfrhted  hereafier 

<*  in  bac  vtrba^  viz.    A  thankfgiving  for  thedcli^ry  frotn 

**  the    gitirtpowder  treafon :    and    the  printer  is   to-  be 

^  feiit    for  to    appear  before   the  houfe,    to  he  iTfked 

^  hdW  this  title    chat  is  now  prefixed,  viz.    A  thankT- 

*<  giving  fpr  peace  and  vidlory,  came  to  be  fntroduced.'V 

^ibf.  249. 

This  offite  was  revtfed  by  Are  cottVocation,  in  lYit  yeiir 
)  662  i  and  afterwards  fome  few  additiorfs  and  alterations 
^mttt  made,  upon  a  new  revtfal  in  the  feco/hd  year  of  Wil- 
Kam  and  M^^  and  fo  continiieth.     Gi5/I  249. 

And  the  title  thereof  is  this;  X  form  §f  pray&  wtfb 
ibank^hing^  fo  he  tifidyiorfy  upon  the  fifth  day  of  Novimbiri 
fortte^appf  diliveranci  of  ling  Jamit  thefirfl^  and  the  three 
efie»et  of  Enghni^  from  the  moft  traiteroid$  dnd  Hcddy  intatdid 
Hu^acre  by'giinpofjelder\  and  a\To  for  tHe  happy  arrival  of  bis 
nujefly  king  It^iliiam  on  this  a/iyy  for  the  deliverance  of  our 
tbnreb  dnd  natim. 

And  altho'  the  due  obfervation  of  this  day,  'as.  alfo  of  the 
AirtieA  of  January,  and  the  twenty- ninth  of  May,  are 
injoiflied  by  tGt  of-  parliament ;  yet  the  particufar  foi'ihs  to 
be  ufiefd  on  tbofe  days,  are  not  prtevrocrfly  dfreded,  nor  fub- 
fcqucntly  confirmed  by  any  z&  of  parliament ;  but  they 
ane  fpeciatly  authorized  (as  is  alfo  that  of  the  king's  inaugu- 
ration) by  this  ot-der  of  his  majefty ; 

•*  Gborge  R. 

*^  Our  will  and  pleafure  is,'  that  thefe  four  forms  of 
'<  player,  teade  for  tne  fifth  of  November,  the  tliircieth  of 
••  January,  the  twenty-ninth  of  May,  and  the  twenty- 
^  fifth  of  October,  be  forthwith  printed  and  publifhed,  and 
**  annexed  to  the  book  of  common  prayer  and  liturgy 
^*  of  the  church  of  England,  to  be  ufed  yearly  on  the  faid 
^  days,  in  all  cathedral  and  collegiate  churches  and  chapels, 
"  in  all  chapelt  of  colleges,  and  halls  within  both  our 
<*  oniverfities ;  and  of  all  our  colleges  of  Eaton  and  Win- 
'<  chcfter,  and  in  all  parifh  churches  and  chapels,  within 
*  that  part  of  our  kingdom  of  Great  Britain  called  Eng* 
**  land,  the  dominion  of  Wales,  and  town  of  Berwick 
**  upon  Tweed.  Given  at  pur  court  at  St.  James's,  the 
<*  fcventh  dajr  of  OAober,  ijdi,  in  the  firft  year  of  our 
f*  leign. 

«  By  his  majefty's  commands 

«  B  U  T  E." 

Vol.  II,  Y  Dr. 


32^  l^oIiBa^cf. 

Dr.  Wttfon  qiicftioncth  (and  juftly  as  it  feemeth^  the 
ordinary's  power«  Co  punifli  for  the  nd^le£l  of  keeping  the 
folf mn  days,  injoioed  by  ad  of  parliament  $  becaufe  the 
refpeStive  ads  do  give  to  the  ordinary  no  fuch  power. 
IFaif  c.  31. 

But  there  feemeth  to  be  no  doubt,  fo  far  as  the  fevertl 
ofences  (hall  fall  within  the  words  of  the  faid  ads,  but  that 
the  offenders  n^ay  be  thereupon  indided,  Sned,  and  impri* 
foned  for  the  contempt, 
rofthcthiitictk      8.  By  the  12  C.  ?.  c.  30.  it  is  enaded,  by  the  lor^s 
ef  Jwoary.       ^qJ  commons  aflembled  in  parliament ;  that  e%ferj  tUrtietb 
day  tf  January^  unlifs  it  falls  §yt  U  be  uppu  ibg  Lord's  day^ 
and  thin  tbi  m^t  day  foUswing^  Jball  hi  ftr  ivnjtt  apart^  i§ 
hi  kipt  and  ih fervid  in  all  cburcbis  andcbafnh^  as  an  aafUvef" 
fary  day  rf  faftmg  and  bumiliatien,  io  impUrg  ibi  muny  if 
G^dy  that  mitbir  ibi  guilt  p/tbe  f acrid  and  imuant  hiaadif 
bis  lati  majtfiy  king  CbarUs  the  fir  ft  ^  n§r  tbefi  tber  fins  hy 
which  God  was  prtviiidis  diliver  up  both  us  and  §ur  king  iuia 
ibi  bands  0/  cruil  and  uuriafonabu  msn^  may  ai  any  timu  hi 
vfiiid  upcn  us  or  cur  psfiirity. 

The  form  of  prayer  for  this  folemnity,  and  al(b  for  th^t 
of  the  29th  of  May,  were  of  a  different  coroplcxioo  in 
the  reign  of  king  Charles  the  fecond  from  what  they  ase 
now.  Of  which,  the  reafon  is  faid  to  have  been  this:  the 
p:irliament  and  other  leading  men-  who  called  home  king 
Charles  the  fecond  (many  of  whom  had  been  concerned  in 
oppofing  his  father*^  meafures)  would  not  be  called  traitors ; 
and  required  that  a  diftindlon  (hould  be  made  between  the 
commencement  of  the  war,  and  the  conclufion  of  it :  they 
would  not  fuft'er  the  firft  oppofition  made  to  the  meafures 
of  that  unhappy  prince  to  be  ftiled  rebellion}  notwith* 
ftanding  that  they  difapproved  of  the  abolition  of  the  re- 
gal  government  which  enfued. 

And  accordingly 'the  offices  for  ihele  two  folemnities 
weie  drawn  up,  without  any  refledion  on  the  firft  authors 
or  promoters  of  the  oppodtion  ;  and,  in  general,  breathe 
more  a  fpirit  of  piety  than  of  party,  of  humiliation  than 
of  revenue  ;  and,  throughout,  arc  modeft,  grave,  decent^ 
fcnfibie  and  cievout. 

King  James  the  fecond  altered  thefe  forms.  And  king 
William  did  not  venture  to  reduce  them  to  their  primitive 
flate.  And  (othey  have  continued,  with  very  liiile  varia- 
tion, 10  this  day. 

»  fh#!  twenty-      9«  ^Y  ^^^  ^  ^  ^'  7'  ^\  }  ^r  ^^""^M^^^  ^'  almighty  God  the 
ih  •*  Maj.    King  of  kings  t  andfoli  difpofir  of  all  earthly  cnwm  and  iingm 

<tomSj  hath  by  his  all-fivaying  providinu  and  power  miracu^ 

iiufiy 


^tAiha^Si  32a 


/ou/Ij^  dtmmftrMid  in  the  view  of  all  the  worlds  bis  hanfcMent 

mercy  live  and  grddou/mfs^  fow'ards  his  fnofl  ixcelte'nt  niajfjtf 

Charles  the  ftcond^  by  his  ej^edal  grace,  of  England^  Scotia^d^ 

France  and  Ireland^  Iting^  defender  of  the  fru'k  faith ^  and  all 

bis  majejlfs  Uyal  fubjelfs  of  this  his  khgddm  of  Englahd^  and 

the  domirtions  tbeteunto  annexed  by  his  fnayeffs  tate  mofi  won* 

derful  glorious  peaceable  and  joyful  nflordticni  to  the  aZtual 

popffi^n  and  exorcifi  of  his  undoubted  hireditdry  JfsvereigA 

and  rggal  authority  ovtr  thetn  (after  fundry  years  fotced  ei^ 

termination  into  foreign  parts^  by  the  mo  ft  traitorous  cohjpird'' 

iiis^  and  armed  power  of  ufs&ping  tyrants^  and  execrable  per'* 

Jldious  traytors)  and  that  without  the  leaft  opphfitiok  or  effiA^ 

Jion  of  bloody  through  the  Unanimous  cordial  loyal  \)9tes  of  the 

lords  and  commons  in  this  prefint  parliarheni  affemhltd^  and 

faffiomate  deftres  of  all  other  his  mnjeftfs  fubjcRs  ;  which  unex" 

preffihU  blef/tng  (by  Gots  own  moft  ivonderfttl  difpenfation)  wai 

campUated  on  the  twenty-ninth  day  of  May  kift  paft^  being  thi 

Hoojinwmfahb  birth* day,  not  only  of  his  majefly  both  Hi  a  mark 

end  printit    but  Itiewife  as  an  aQual  ktng,    of  this  and 

ather  his  waje^/s  kingdoms^  all  in  a  great  mtafuYe  nkw-bori 

and  raifidjrom  the  dead  on  this  me/i  joyful  da j,  wheritin  many 

tboufands  if  the  nobility y  gentry  y  citizens^  and  other  his  Begei 

of  tins  rtalth^  conduced  his  majejh  unto  his^  royal  cities  of  Loft* 

don  and  Wijlminflerj  with  allpoffible  txprefjions  of  thei^  pubUck 

jay  and  loyal  ojfeGionSy  in  far  greattr  triumph  thah  any  of  hii 

mofl  vs^drious  predecejfors  kings  of  England  returned  thitheh 

fiom  their  foreign  conquefts  5  and  both  bis  inajefly*s  houfes  of 

parliament^  with  all  dutiful  and  joyful  demonflrations  cfthetir 

allegiance^  publickly  rtceived^  and  cordially  congratulated  hii 

majefiy^s  mofl  happy  arrival^  and  invefliture  in  his  royal  throne^ 

at  bis  palace  at  Whitehall:  Upon  a li  which  conjiderations^  this 

being  the  day  which  the  Lord  himfef  hath  made  and  crowned 

with  Jo  many  publick  blej/ings  and  ftgnal  deliverances ^  both  of 

his  tnaje/ly  and  his  people^  from  all  their  late  moft  deplorabli 

ionfufionsy  diviftons^  wars^  devaftations  and  opprejfims^  to  the 

end  that  ii  may  be  kept  in  perpetual  rimembf'ance  in  all  ages  ta 

lome^  and  that  his  f acred  majefty  with  all  his  fubjeSls  of  this 

realm  and  the  dominions  thereof  and  their  pofterittes  after 

ibet/ty  might  annually  celibrate  the  perpetual  memory  thereof  by 

facriScing  thiir  unfeigned  hearty  publick  thanks  thereon  to  aU 

tOfgbty  God  J  with  one  heart  and  voice  ^  in  a  mojt  devout  and 

tbrijtian  manner^  for  all  the/it  pub'ick  benefits  received  and 

conferred  on  them^  upcn  this  moj't  joyful  day ;  it  is  enaStedj  by 

the  king*s  rrsofi  excellent  majefty^  and  the  Urds  and  commons  in 

farliament  ajpmbled^  that  all  andftgular  minijters  of  God^s 

nfordaadJacramontSi  in  every  churchy  chapel^  and  other  u/ual 

Y  2  place 


placi  §f  divine  ftrvici  and  puhlick  prayer^  which  99W  ^re^  9r 
hsreaftir  JbaU  be  within  this  realm  ef  England  and  the  dmni" 
Miens  thereof^  and  thrir  fuccefferi,  Jhall  in  all  fucceeding  ages 
annually  ceUhrati  the  tweniynintb  day  ef  May^  by  remdring 
thtir  hearty  publlck  pralfee  and  tbankfglvings  wtie  almighty 
Ged^  fer  all  the  fennLntiened extraordinary  mercies^  ble(fingSj 
and  deliverances  received^  and  mighty  a£ls  done  tbereon^  and 
declare  the  fame  t§  all  the  peepU  there  affembled^  and  the  ge- 
nera tl§nt  yet  to  come  J  that  fe  they  may  fer  ever  prat fe  the  Lerd 
for  the  fame f  whofe  name  aUne  is  excellent^  andbisghry  above 
'  the  earth  and  heavens. 

jtnd  be  it  further  enailed^  that  every  perfem  inhabiting 
within  this  tin^dom  and  the  demnions  thereunto  belongings  JbaB 
up  en  the  /aid  day  annually  re/or t  with  diligence  and  devotion 
/"  feme  ufual  churchy  chapely  or  place^  where fuch  pnUick  thaeskf" 
giving  and  pralfes  to  GoiTs  meft  divine  majefty  JbaB  be  m^' 
dred^  and  there  orderly  and  devoutly  al/fde  during  thefsid  pub' 
Jlik  thani/gMngs^  P'oyers^  preachings  fr^i^  of  ffalms  and 
other  fervice  cf  God  there  to  be  ufed  and  miniftred* 

And  to  the  end  that  all  perjans  may  be  pnt  in  mmd  of  their 
dniy  thereon^  and  be  the  better  prepared  to  difcbarge  too  fame 
with  that  piety  and  devotion  at  becomes  them ;  be  it  fnrtber 
finaSleds  that. every  mlni/lir  Jhall  give  notice  to  bis  parijhieners 
fuUlckly  in  the  churchy  at  morning  prater  the  LorePs  day  next 
before  every  fuch  twenty,  ninth-day  of  May ^^  for  the  dne  abferva'^ 
tion  of  thefald  diy,  and Jha'A  then  likewlfe  publickly  and dij" 
tin^fy  read  this  prefent  aSl  to  the  people. 

.  Of  the  dtfFerence  bctiveen  the  form  of  prayer  which 
was  iiril  drawn  up  for  this  fervice,  aad  ufed  daring  the 
reign  of  king  Charles  the  fecond,  and  the  form  which  is 
now  ufedf  it  is  thought  fie  here,  to  fubjoin  feme  ftriking 
fjpecimens. 

Office  of  Cha.  2.  Office  of  Ja.  2.  (now  inufe) 

Title  thereof,  and  rubr ick. 

A  form  of  prayer  with  A  form  of  prayer  with 
'  sbankfgiving,  to  be  ufrd  year-  tbaokfgiving  to  almighty  God, 
]y  upon  the  29th  day  of  May;  for  h«ving  put  aa  cod  to  ike 
being  ihe  day  of  his  roajefty's  great  rebellion,  by  the  refticv- 
birih,  aod  happy  rciura  to  tion  of  the  king  and  royal  &• 
bii  kingdome.  inily«  and  the  rt^v^oratlon  of  the 

governraenr,  iifter  many  ycirs 
inicrrupiion :  which  iinfpeak- 

able 


able  mercies  were  wonderfully 
completed  opon  the  29th  of 
Miy,  in  the  year  1660.  And 
Id  meniory  thereof,  that  dty  ia 
ef ery  year  is  by  aA  of  parila- 
roe^t  appointed  tp  be  f or  ever 
kept  hoJy. 

The  a6l  of  parliament  for  the 
obferyation  of  this  day«  (ball  be 
read  publickly  in  all  churches 
on  the  Lord's  day  next  before  ; 
and  notice  to  be  eiyen  for  the 
due obfervation  orthe  faid  day« . 


Collea. 


•  • 


•  We  yield  thee  prtife  .  •  .  We  yield  thee  praift 
tad  tban4r|^«iRg«  for  our  de-  and  thankfj^iving  for  the  woa- 
JiveraBCCf  firam  tbofe  great  and^  derfiil  deliverance  of  tkefe 
appafent  dangers  wherewith  kingdoms  from  the  great  re- 
we  were  compafled*  be) lion »  and  all  the  mifcjriet 

and  oppreifions  confeqnenf 
thereupon,  under  which  they 
had  fo  long  groaned. 

.  .  .  We  yield  thee  thanks.  : 
for  oor  deliverance  .  .  » from 
the  on  natural  rebellioo,  ufsip* 
ation,  and  tyranny,  of  ungod* 
]y  and  cruel  men. 

FioaUy,  by  way  of  contraft,  the  fpirit  both  of  the  on» 
and  cbe  other  will  »p{>€ar,  from  the  following  anecdotes* 

Office  of  Cha.  a.  0£ice  of  Ja.  a. 

O  God,  who  by  thy  divine  Almighty  God^  and  hea* 
provideace  and  goodnefs  dtdft  veniy  Father,  who  of  thine 
this  day  firft  brinr  into  the  infinite  and  unipcakable good- 
world,  and  didil  this  day  alfo  aeft  towards  us,  did0  in  a  mod' 
bring  btck  and  reitore  to  os,  extraordinary  and  wonderful 
and  to  his  own  juft  and  on-  manner  difappoint  and  over* 
doob^  righu,  oor  moftgra*  throw  the  wicked  defigns  of 
C|o«s  fovercign  lord  thy  fer-  thofe  traiterous,  heady,  and 
vane  ktsig  Charles ;  preierre  highminded  men,  who  under 
kn   lijfie^     and    elUbli(fa    his  pretence  of  religion  and  thy 


_    we  befeech  thee.     Be  moil  holy  name,  had  contriv- 

•BID  him  a  helmet  of  falva-  ed,  and  well  nigh  effeded  the 

^osi  agaisft  the  face  of  his  utter  dellrudion  of  this  jchaach 

(Hemici*  nad  a  ftroog  tower  and  kingdom;  as  we  do  ums 

of  Yj                         day 


326 


li^olttia^firv 


of  defence  iu  l^c  timp  of 
uouble.  Let  his  reign  be 
profperouSf  and  his  days  ma- 
ny. l,tt  judicet  truth,  and 
^oliiiefi ;  let  peace,  and  love, 
^nd  all  chriftian  virtues  flou- 
rj(h  in  hU  time.  Let  bis 
people  ferye  him  with  honoqr 
and  obedience;  and  let  him 
fo  dnly  ferye  thee  pn  earth* 
that  he  may  hereafter  ever- 
laftiogly  reit^n  ^ith  thee  in 
fieaven,  through  Jefus  Chrift 
pur  Lord.     Amen. 

O  Lord  our  God,  who  qp- 
holdeil     and     governeft     all 
thinga  in  heaven  and  earth; 
receive  our  humble  prayers, 
with  oiir  thankfgivings,    for 
oar    fovereigfi   lord   Charles, 
fet  over  us  by  thy  grace  and 
providence  to  be  our  king: 
i|nd  fOf  together  with    him* 
blefs  the  whole  royal  family 
with  the  dew  of  thy  heaven 'y 
Spirit  5  that  they,  ever  truft- 
ipg  in  thy  goodnefs,  protedlcd 
by  t^y  po^er,  and  crowned 
with  thy  gracioqs  ar^d  endjeft 
favour,  may  continue  before 
thee  in   health,    peace,  joy, 
und  honour,  a  long  and  hap- 
py life  upoq  earth,  and  after 
death  obtain  everlafting  life 
and  gloiy  it)  the  kingdom  of 
heaven ;    by  the   merits  and 
jiffdiation  of  CJirift  Jefus  pur 
Saviour,  who  with  the  Father 
and  the  Holy  Spirit,   liveth 
^nd  reigneth  ever  one  God, 
^orld  without  enfl.    Amen. 


day  mod  heartily  and  devout- 
ly  adore  and  magnify  thy  eko* 
rious  name  for  this  thine  infi* 
nite  goodnefs  already  vooch- 
fafed  to  as;   fo  do  we  no% 
humbly  befeech  thee  to  con<» 
tinue  thy  grace  and  favour  to^ 
wards  us,  that  no  fuch  difmj^\ 
calamity  may  ever  again  fall 
upon  OS.  Infatuate  and  deft^t 
all  the  fecret  counp]s  pf  d^ 
ceitful  and  wicked  men  a^aioi} 
qs.  Abate  their  pride,  a^Wage 
their  malice,    and  confoood 
their  devices.    Strengthen  rJ^ 
hand  of  our  now  mofi  gracions 
fovereign,  and  all  that  are  pot 
in  authority,  onder  hi^p,  with 
judgment  and  juftice,  to  cot 
qff  ill  fuch  workers  of  iQiqattjr, 
as  turn  religion  intoreb^J(ioO| 
and  faith  into  fadion ;  tbtt 
they  may  never  again  prevail 
againft  us,  nor  triumph  in  the 
ruin  of  the  monarchy,  and  di| 
church  among  us.  Proted  ao4 
defend  our  fovf  reign  lord  the 
king,  with    the  whole  royal 
family,  from  all  treafbns  and 
confpiracies.    fie  unto  him  la 
helmet  of  falvation,  and  s 
ftrong  tower  of  defend  agaiil 
the  tape  of  ^U  his  eneipici$ 
clothe  them  with  ihame  aid 
confufion,  bqt    upon  hinfelf 
and  his  poflerity  let  thecraira 
for  ever  dourilh.     So  we  thj 
people,  and  the  (heep  of  Ay 
pafture,  will  give  thee  thtth 
for  ever,  and  will  alwajibc 
fhewiog  forth^thy  prai(fl,  ^ 
generation  togeneratiop^lhilt 
Jefus  Chrill  our  oply  Sifiotf 
and  Redeemer;  towkppivik 
thee,  Q  Father,  and  fiiffidf  , 
Qhod,  be  glory  in  che  c|;aick| 
throughout   all    J^gettip^M 
without  ^nd.     Ames.     ^ 


^ote,  there  i$  no  prder  in  cither  pf  ;hcfc  oflEc^  |bj  ; 
lermon  pr  homily  on  this  day ;  and  in  the  bfice  ff 
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Cha.  !•  there  is  no  direfiion  for  a/erofion  or  homily  on 
the  30th  of  January,  but  by  the  office  of  James  ad  it  is 
i€i}uired  that  on  the  faid  30th  day  of  Jan*  (hall  be  read 
the  firft  and  fecond  parts  of  the  homily  againft  difobe- 
dience  and  wilful  rebellion,  or  elfe  the  minifter  (hall 
preach  a  fermon  of  his  own  compofing  upon  the  fame  ar- 
gument. 

io.  The  inauguration  day,  or  the  day  when  the  king  for  the  king*! 
or  queen,  for  the  time  being,  began  their  rcfpcdive  *"'*^***^' 
itigns,  is  not  enjoined  by  aft  of  parliament,  as  are  the 
other  folemn  days,  for  which  particular  fervices  are  ap- 
pointed. The  obfervation  of  this  day,  in  the  time  of 
king  Charles  the  firii,  was  inforced  by  a  particular  canon 
in  the  year  1640,  after  the  example  (as  it  is  faid  io  the 
preface  to  that  canon)  as  well  of  the  godly  chriftian  cm* 
perors  in  the  former  times,  as  of  our  own  moft  religious 
princes  fince  the  reformation:  and  the  Yaid  preface  fur- 
ther faith,  that  a  particular  form  of  prayer  was  appointed 
by  authority  for  that  day  and  purpofe,  and  injoineth  all 
diurchwardens  to  provide  two  of  thofe  books  at  leaft. 
This  feftival  was  difufed  in  the  reign  of  king  Charles  the 
fecond,  upon  occafion  of  the  death  of  his  royal  father, 
the  manner  of  which  changed  the  day  into  a  day  of  for* 
raw  and  fafting,  as  is  fet  forth  in  the  order  for  reviving 
that  ufage  in  the  firft  year  of  king  James  the  fecond,  be- 
fore the  fervice  compofed  for  that  purpofe.  Which  fer« 
vice  (after  another  difufe  of  that  feftival  during  the  reign 
of  king  WiUiam)  was  reviled,  and  the  obfervation  of  the 
day  commanded  by  a  fpecial  order  thereunto  annexed,  in 
the  fecond  year  of  queen  Anne,  and  fo  contiauech  to  this 
lime.     GihJ.  246. 

Some  have  queftioned  by  what  authority  of  law  this  (o^ 
lemnity,  as  alfo  the  other  occafional  thankfgivings  and  fafts 
appointed  by  the  king  are  kept.  Upon  which  Mr.  Jthnfon 
ob(crvcth,  that  it  is  fufficient  in  this  cafe  (as  be  thmketh) 
that  the  two  houfes  of  parliament  have  and  do  own  this 
power  to  be  lodged  in  the  crown,  as  they  do  by  fubmitting 
to  thefe  royal  commands  in  obferving  fuch  days,  and  fome- 
rimes  petitioning  him  to  order  tbefe  religious  folemnities. 
J§hnL  Clir.  Fad.  Mtc.  \%%. 

Neverthelefs  this  fame  Mr,  Johnfon  afterwards,  in  the 
year  17159  being  cited  before  the  ordinary  to  give  an  ac* 
count  why  he  omitted  in  his  church  the  fervice  of  the 
king's  inauguration,  perfifted  in  his  omiffion  thereof,  and 
pve  this  for  the  reafon  (which  he  defired  might  be  under- 
Sood  as  well  for  bis  omiffion  of  the  fervice  of  that  day,  as 

Y  4  of 
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of  othcf  occaJienal  prayen  s|C  other  tiquas) ;  aMBeljg  t)ut 
the  king's  prociamsiuaD  haih  not  the  Cprce  .of  a  law  in 
Eogland ;  that  the  king  is  fupreai^  in  ecclefiattiGal  caiifts». 
only  as  be  is  fo  in  temporal,  tb4t  is,  in  bis  courta  ;  and 
that  he  knowctb  (he  fays)  of  no  fu(>reniaey,  which  iscJt- 
erpfed  wiJiout  either  parlUnnnt,  or  convocation^  or 
court  of  delegate*,  or  the  courts  in  Weftminfter-hall ;  or 
however,  that  the  king's  fupremacy,  whauver  i|  is,  in 
this  refpeal  is  reftrained  and  lioiited  by  a&  of  parliaoieot  i 
(bat  by  the  36th  canon  every  dergyoMn  is  required  tQ 
promife  under  bis  hand,  that  he  will  ufe  the  fofm  in  the 
book  of  common  praver  prescribed,  mnd  n$  tb^r ;  that  bjF 
the  ftaiufo  of  the  5  &  6  Kd.  6.  c.  3.  all  the  days  tbera 
mentioned  (hall  be  kept  as  holidays,  an4  mm  §tUr  i  and 
that  by  the  fevcDal  ads^of  uniformity,  all  minifiera  axerc^ 
quired  to  ufe  the  form  pr^fcubed  in-  the  book  of  commoii< 

prayer,  wni  nam  cihii\  §r  ^tbsnvijs. ^And  the  profecu« 

tion  agaioft  him  (he  (ays)  did  not  proceed.  J^bnfia^i  caft 
of  occaiional  days  and  piayera.— This  was  io  the  year 
17219  af(er  the  caufe  had  refled  for  (ix  years.  But  whe- 
ther it  was  upon  the  occafion  of  Mr.  Johnfon's  pub)i(hiog 
this  cafe,  or  for  whatever  ether  reafoo,  it  appears,  that  thn 
profccution  did  afterwards  proceed.  And  in  a(chbi(bop> 
Wske's  CdliSlanidy  now  belonging  to  the  library  of  Cbnfi 
CbmKcb  in  Oxfoid,  (Canterbury,  v.  4.  art.  276.)  there  is  a 
letter  from  Dr.  Botirer,  archdeacon  of  Canterbury  (who- 
was  then  aifo  liihop  of  Chich&iltr)  to  archbifhop  Wake« 
propo&ng  methods  of  bringing  Mr.  Jchalbn*s  caufie  to 
li>ecd^  iflue^  dated  Ocl.  2S,   1723. 

Then,  Art.  277.  follows  a  copy  of  Mr.  Jobafon's 
proxv  ;  viz. 

Whereas  there  has  been  a  cauTe  of  office,  &c.  And 
whereas  divers  articles  have  beco  given  in  and  admitted^ 
to  which  the    faid  Jobnfon  had    given  a  negative  office 

-t— as  by  the  a£t  6ic. Now  know  all  men  by  thefe 

prcfcp.ti,  that  I  the  faid  J,  J,  do  acknowledge  and  con- 
fefs  myfelr  forry  for  having  given  offence  io  the  matters 
contained  in  the  faid  articles,  and  do  hereby  retra£l  the  ne* 
gatjve  JiTue  given  by  me  to  them,  'and  do  confefs  the  faid 
;ir(icics  in  all  ard  every  part  thereof,  and  fubmit  myfelf 
in  ail  things  to  the  right  reverend  the  archdeacon  afore- 
faid,  or  his  official ;  and  do  hereby  fincerely  promife  not 
to  cfFend  in  the  hke  manner  for  the  future:  and  being 
aged  and  infirm,  and  very  unfit  to  travel  from  my  (aid  vi* 
carage  to  Canterbury,  but  defirous  that  this  my  retrailioo 
of  tbe  negaiive  ifiue  giva>  by  m«  to  the  (aid  ^licles,  ao4 

my 
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■If  pcomile  not  to  oflFend  in  the  like  manner  for  the  fa^ 
Uire«.  n)$y  have  their  due  cSoGt  |  I  do;  becctby  coaftitute  and 
ai^oint  Mc  Gcofige  Upton^.  one  of  the  proSors  of  thci 
faid  archdeacon's  cqurt,  to  be  my  lawful  and  undoubted 
prodor,.  for  ore,  and  in  my  name,  to  appear  before  the 
i4gli%  Kverend  the  archdeacon  aforefaid,  or  hh  official,  or 
furrogate,  or  any  other  competent  judge  in  thii  behalf,  la 
pcq^  and  procure  thif  my  reira^Uon  Of  the  negative  iflVie 
given  by  me  to  the  faid  articles,  to  be  adfnitlwi,^  ajid  cacoo*- 
lefs  the  fame  in  all  their  parts,  with  a  promife  in  my  name 
not  to  oSend  \a  the  like  maonor  for'the  future ;  and  fub- 
mitting  in  all  things  to  what  the  right  reverend  the  arch- 
deacon or  his  official  (hall  do  touching  the  premfflet ;  rati* 
fying,  iliowing)  and  hereby  confirmng  wiiatfoevsee  my 
faid  proAor  ftaii  fiilly  do  or  caufe  to  be  done  horeiPi  lot 
wkncGi  whereof,  I  have  herenato  ttt  my  hand  atid  ibalt- 
this  third  day  of  March,  1723* 

John  JohnfoOt 

Then  ibllovpg, 

e^  Martii  1723  Coram  D»^  Wife,  &c. 

Praeiiree  hmc   inde   cooftoferun^  in   dlecn^  &€,      Tunc 

Upton  ext' procunum  fuum  fpiale  fub  manu  et  figillo 

J.  J.  Clici  partis  fux  fij-BMtiua  et  iif|ore  ejufdem  retrac* 

tavit  refponfa  fua  negativa  aliis  artis  con*  eundem  J.  J. 

extia  hStsi,  ct  data  et  aokno  conteftandi  litem  affirmative 

et  eofdem  agnovit  omnes  et  fingulos  artoa.  pra^d*  rn  omnI 

parte  eorundem  efle  veros  et  nomine  partis  fuse  fubmifit 

fe  Rdo  Dqo  Epo  Ciceftr'  Aichiono  Cant'  ejufq'  official! 

cum  promiifione  de  non  repetendo  offenfiones  in  arciculia 

prasd*  obje£Us  et  homoi  procurtum  reta^ionem  confef- 

fion'  fubmtffion*  et  promiffioa'  admifit  Quatus  &c.   in 

praeientb  Norris  eadem  confefia  oblata  et  afta  per  Uptoa. 

acceptantis.    Tunc  dtus  Upton  petiit  dtum  J.  J.  partem^ 

ftam  dimitci  dto  Norris  diflfen'  ad  cujua  pecnem  D*^"*  de- 


m     ' 


crevit  Nfonem  contra  dtgm  J.  J.  ad  legend*  et  recitand' 
ia  Ecclia  fua  paraoli  de  Cranbrook  Formulas  pjecunii 
Bublicar'  29  Mail  1^  Augulli  5^^  Novembris  U  30.  vel  31 
Jan'  legi  et  recitari  autboittate  Regta  tnjundaa  diebut 
it^ve  praed'  et  ad  certificand*  D'^  Archiono  praed'  e*- 
}9lff  o$c($m  ^Vt  alii  Judici  |n  bac' parte  competent*  dci 

gbcdi^nti^ 
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obedientia  fua  in  hac  parte  fafia  priino  die  Jortdico  poft 
30"  Januarii  prox  futur'  et  condemnavit  dtum  J.  J.  in 
expcnfis  &c.  et  affignavit  ^rocuribus  hinc  inde  ad  an-  , 
dieiid*  Voltecn  &c.  fuper  petnem  dci  Upton  et  fuper  tax- 
ation' earuodem  expea(aruin  in  prox"*  &c.  d^Uptoa 
diflen% 

Art.  292.  ExtraA  from  a  letter  toarchbUbop  Wake, 
in  Mr.  Johnfon's  own  hand-writing. 

Cranbrook.    Lady-day,  1724* 
May  it  pleafe  Your  Grace, 

To  accept  of  my  moft  humble  thanks  for  Your  Lenity, 
in  the  point  of  extraordinary  days  and  occafional  prayers. 
And  I  promife  that  I  will  never  give  You  juft  occafion  to 
repeat  of  ic  ■ 

Homilies.    See  |9uliltc  Wit^ttbif. 


^otpitalfS, 


FO  R  Papifts  being  difabled  to  nominate  to  hofpitals, 
fee  title  {^Opej;?. 
Divert  kio^i  of      !•  Of  bofpitals,  fome  are  corporations   aggregate  of 
boi{pital5.  many,  as  of  mafter  or  warden,  and  his  confreres;  fome, 

where  the  mafter  or  warden  hath  only  the  eftate  of  inhe- 
•  ritance  in  him,  and  the  brethren  or  fiders  power  to  con- 
sent, having  college  and  common  feal ;  fome*  where  the 
roafler  or  warden  halh  only  the  cftate  in  him,  but  hath 
110  college  and  common  feal.  And  of  thefe  hofpitals 
feme  be  eligible,  fome  donative,  and  fome  prefentable. 
1  Jrt/i.  342. 

p<»wef  of  foiiB-      a*  By  ^^^  39  ^^'^-  ^*  5'.  ("nade  perpetual  by  the  21 
4aiiofl.  Jac.  c.  I.)  Every  per/on /ei/edcf  an  f/iaU  in  frejimpig^fiall 

bavifuU  pnvif  at  bis  will  andpUafure^  by  dud  inrolUd  in  thi 
bigb  court  of  chancery^  to  ereif,  founds  and  eJlahUfl)  an  bof* 
pitaly  mai/cn  dt  Dicu^  abiding  piaa^  or  houje  of  corretiiw^ 
as  well  for  tbe  finding  fuflentation  and  relief  of  the  maimed^ 
foor^  needy y  or  impotent  people,  as  to  fet  the  poor  to  w^rk ; 
to  have  continuance  for  ever  ;  and  from  time  to  timcy  to  place 
therein  Juch  bead  and  number Sy   and  fuch  number  of  poor^ 

as 


^s  U  h'lm^  bis  bisrSf  and affigns  Jball fam  imvinunt :  andfuch 

^•fpiialfo founded ^Jhall  bi  incorporated^  and  bave  perpitual fuc^ 

L'ejjian  for  ever ;  Ify  fuch  name  as  ibe  founder^  his  beirs^  ex^ 

imt^rs^  or  qffigns  Jbali  appoint:   and  Jbail  by  ibe  name  of 

,iiuorporation  have  eapacity  to  pucrbafoy  and  bold  any  goods  or   « 

freebcU  landsy  not  exceeding  200 1  a  year  above  reprifes  ;  voitb^ 

aed  licence  or  writ  #/ad  quod  damnum  ;  tbeJJatute  of  mirt^ 

maitt^  or  any  otber  Jiatute  or  law  to   tbe  contrary  notwitb^ 

/landing.     And  tbeyfball  have  a  common  feaL     Provided^  that 

nofucb  bofpital  /hall  be  founded  or  incorporated,  unlefs  upon  tbo 

foundation  or  erection  thereof^  tbe  fame  be  endowed  for  ever^ 

with  lands  ^  tenements  j  or  hereditaments ^  of  the  clear  yearly  va-^ 

lue  of  10  !•     yfnd^  finaily^  fuch  conJlru£lions  fball  be  madi 

ffthis  all'i  as  Jball  be  mojl  beneficial  for  the  maintenance  of 

tbe  poor^  and  for  repr effing  and  avoiding  efall  aSfs  and  devices 

to  be  invented  or  put  in  ure  contrary  to  tbe  true  meaning  of  this 

off. 

Not  exceeding  200I  a  year]  If  they  6e  at  the  time  of 
the  foundation  or  endowment  of  the  yearly  value  of  2C0 1  \ 

or  under,  and  afterwards  they  become  of  greater  value  by 
good  hufbandry,  rifing  of  prices,  fudden  accidents,  as  by 
^fcheat,  or  otherwife;  they  (ball  continue  good,  to  be 
enjoyed  by  the  hofpical,  albeit  they  be  above  the  yearly 
raluc  of  200 1 :  for  the  yearly  value  mud  be  a(;counted  aa 
it  was  at  the  time  of  the  endowment  made.  Alfo  goods 
and  chattels  (real  or  perfonal)  they  may  take  of  what  value 
foever.     2  Infl.  722. 

But  by  the  9  G.  2*  c.  36.  No  manors^  lands^  tenements^ 
rents^  advotufons^  or  other  hereditaments ^  corporeal  or  incorpo- 
real i  nor  any  fum  of  money^  goods^  chattels  ^flocks  in  the  pub- 
lic funds  ^  ftcurities  for  money ^  or  any  other  perfonal  ejlate  what* 
foever^  to  be  laid  out^  or  difpofed  of  in  the  pur  chafe  of  any  lands  ^ 
tenements^  or  hereditaments^  fholl  be  given  or  any  ways  con* 
veyed  or  fettled  (unle/s  it  be  bona  fide  for  full  and  valuaHf 
confieleration)  to  or  upon  any  perfon  or  perjonsy  bodies  politick  or 
corpfrate^  or  otherwffe,  for  any  cjlate  or  intereft  whatfoever^  ot 
any  ways  charged  or  incumbred^  in  trufl  or  for  the  benefit  of 
any  charitable  ufey  whatjoever  \  unlefs  fuch  appointment  of  lands y 
#r  money y  or  other  perjonal  ejlate  {other  than  flocks  in  the 
pnbBck  funds )y  be  made  by  deed  indohted,  fealed  and  delivered 
in  the  prefence  of  two  witneJftSy  twelve  kaUndar  months  at  leafi 
before  the  death  of  the  donor y  and  be  enrolled  in  chancery  with^ 
infix  kitUndar  months  next  ofer  tht  execution  thereof  \  and  un^m 
lefi  juch  flock  in  tin  publick  fundsy  be  transferred  in  the 
fmblick  books  ufualiy  kept  for  toe  transfer  of  flocks  y  fix  kalen^ 
dar  months  at  leafi  before  the  death  of  the  dinor  :  and  unlefs 

the 


ihefmi  h  mmie  U  taketf§a  ImpM^fm^  ii$  chmiiaiU  ufk 
iniituUd^  immiiiaklj  fvm  tht  maht^  dieretf^  mmd  he  tmtbaai 
power  tfriv$aui9m.  And  ^mj  oJfwrwuM  9Airwif€  wudeJbaBL 
ki  vmd  (z). 
▼ffftavUn  Mi  3.  Bj  the  aforefaid  ftatute  of  the  39  ES%.  r.  5.  The' 
bolpiuls,  fo  founded,  (hall  be  ordered  and  vilitcd  by  (och 
pccibo  or  perfonst  as  (ball  be  affigned  bj  the  founder,  his 
heirs  or  ai&gos^  in  writing  under  his  or  their  hand  and 
feal,  not  being  repugnant  or  contrary  to  the  laws  and  fia* 
lutes  of  this  real  (« )• 

If  the  founder  maketh  no  appoinmient;  then  it  is  eo* 
aded  by  the  2  //•  5.  ^.  x.  as  foDoweth :  forafmuch  as 
Dianjr  hofpitais  within  this  realm,  founded  as  welt  by  the 
ooble  kings  of  thb  realm,  and  lords,  and  ladies,  both  fpi« 
ritual  and  temporal,  as  by  divers  other  eflates,  to  the  ho* 
oour  of  God  and  of  bis  glorious  mother,  in  aid  and  merit 
of  the  fouls  of  the  faid  founders,  to  the  which  hofpitais  the 
iarrc  founders  have  given  a  great  part  of  their  moveable 
goods  f(.r  the  building  of  the  fame,  and  a  great  part  of 
their  lands  and  tenements,  therewith  to  fuftain  impotent 
men  and  women,  lazars,  men  out  of  their  wits,  and  poor 
women  with  child,,  and  to  nourifh,  relieve,  and  refrefli 
other  poor  people  in  the  fame,  —  be  now  for  the  moff 

J  art  decayed,  and  the  goods  and  profits  of  the  fame  by 
ivers  perfons  as  well  fpiritual  as  temporal  withdrawn  and 
fpent  in  other  ufe,  whereby  many  men  and  women  have 
died  in  great  mifery,  for  default  of  aid,  living,  and  fuccour, 
to  the  difpleafure  of  God,  and  peril  of  ihe  buls  of  fuch 
manner  of  difpofers ;  it  is  ordained  and  ellaolifted,  that 
as  to  the  hofpitaU  which  be  of  the  patronage  and  founda- 
tion of  the  king,  the  ordinaries,  by  virtue  of  the  king's 
commidjon  to  them  diredled,  (hall  inquire  of  the  manner 
and  foundation  of  the  faid  hofpitais,  and  of  the  govern- 
ance aud  eftate  of  the  fame,  and  of  all  other  matters  ne- 


(s)  See  flportmaiU*  And  note,  that  tboagh  lands  pur. 
cbal'ed  bona  fidi  for  full  coniideration  are  excepted  out  of 
this  a6l ;  the  kiogS  licence  is  neceiTary  to  enable  corporadons 
to  purchafe  and  hold  lands  in  mortmain.    ^1^"%  M^.  3.  #.  37. 

(^i)  If  no  fuch  pcrfon  be  named,  the  vifitatorial  power,  ia 
cleemofynary  lay  foundations,  is,  by  law,  thrown  opoa  the 
founder  and  his  heirs,  whom  failing,  it  devolves  opon  the 
crown,  to  be  exerciied  by  the  chancellor.  See  CoUtgt,  6 
y  7.  and  4  ST.  Rep.  233.  Tht  King  againft  the  Mafter  ami 
FtlU^s  of  St.  CathiriniS'baUt  Camlri^i,  with  the  authori- 
ties there  cited. 

ccflarj 


r 

cefljry  and  requiRte  in  this  behalf,  and  the  inquifitkms 
Acrcof  taken  (ball  certify  in  the  king's  chancery :  and  ta 
to  other  hofpitals  which  be  of  another  foundation  and  pa- 
tronage than  of  the  king  }  the  ordinaries  fhali  inquire  of 
the  naoner  of  the  foundatioui  eftate,  and  governance  of 
the  fame,  .and  of  all  other  matters  and  things  neceflary  in 
this  behalf,  and  upon  chat  matte  thereof  corre6Hon'  and 
refornMtlon,  according  to  the  laws  of  holy  church,  as  to 
them  belongeth. 

And   by  the  4^  EL  r.  4.      Where  lands  and  goods 

f riven  to  hofpiuls  have  been  mifappHed,  theltn-d  chancel- 
or  may  iffue  commiffions  to  inquire  and  take  order  there- 
in [b)  :  but  this  not  to  extend  to  hofpitals  which  have  fpe- 
cial  vifitors  or  governors.  And  provided,  that  this  aft 
fhafl  not  extend  to  abridge  the  power  of  the -ordinary. 

4.  By  the  aforefatd  ftatute  of  the  39  BKz.  r.  5.  In  the  of  eiraio«tia 
ho^iuls  fo  founded  as  aforefaid,  they  ihaH  be  placed,  or  hofpuaU  (0* 


<i)  For  the  nature  of  thefe  commiffioas  fee  Ctiaritable 
(Uef .  Tkt  caurt  of  chancery  will  alfo  relieve  by  original 
bill  upon  a  gift  to  charitable  ufef,  within  the  43  EUk.  and 
will  fettle  or  dired  the  difpofitioo  of  an  t(lire«  wirhtn  that 
ftatnfey  according  to  the  intention  of  tketeftator.  Ih.  in  tbi 
m/r. 

{c)  On  the  ftibjeft  of  efeaions ,  (ee  Catt^eiVBl0,  6»  And 
1De«R0imb  C1Wte?0>  /^.  10.  (5).  To  which  add,  iltai  ali 
aggregate  corporatioas  have  a  power  neceflhrily  implied,  of 
ekdiag  caembeia  to  fill  up  vacancies  in  the  body  poluick,  in 
order  to  perpetuaie  it.  1  Roll.  Ab,  514.  M  the  mode  of 
eledioD  is  prefcribed  by  charter,  or  grant,  or  eftablilhed  by 
^fcriptioo,  it  mtift  be  accuracely  obferved :  in  (he  abfence 
of  thefe  it  may  be  regulated  by  a  bye-law  ;  the  right  of 
malung  which  is  a  power  alfo  incident  to  corporations  in  g^ 
neral.  Ntwling  v.  Francis,  3  T,  Repi  189.  i  BL  C§m,  475, 
The  right  of  eledion  may  alfo  be  regulated  by  a  bye -law  am- 
der  the  exiRence  of  a  charter  or  prefcription  thus  :  If  the 
power  of  making  bye- laws  origin  ally  is  in  the  body  at  iarg§, 
they  nMiy  delegate  the  right  of  eledion  .to  zfohQ  body,  which 
thus  baobmes  the  repreieatative  of  the  whole  commuoity,  for 
the  -purpose  of  election  ;  but  if  the  power  of  making  bye* 
hnrs  ia  vafted  in  a  feled  body,  they  cannot,  by  a  byc-law,. 
cadoda  an  integral  part  of  the  body  at  large  from  voting, 
Bor  caa  they  impofe  a  qualification  on  the  e!c6lors,  contrary 
to  the  original  conftirution  of  the  corporation.  4  Rtf.  77. 
The  caie  of  corporations.  4  Injf.  48.  3  Burr.  1827.  Rex 
W.  Sftncerf  common- councilman  of  Maidjlom.  4  <^irrr.  2515. 
Rtx  V.  Hiad^  frttman  ^f  tielfion. 

4  upon 
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open  juft  caiife  difplaced,  by  fuch  perfon  or  perbos  at 
Ihall  be  affigoed  by  the  founder,  bis  heirs  or  afligns»  by 
writing  under  hi$  or  their  hand  and  feal,  not  being  re« 
pu^nant  or  contrary  to  the  laws  and  ftatutes  of  tbia 
fcaliD. 

And  by  another  claufe  in  the  fame  ftatute ;  it  (hall  b^ 
lawful  to  the  founder,  his  heirs  or  affigns»  upon  the 
death  or  removing  of  any  head  or  member,  co  place  one 
other  in  the  room  of  him  that  dieth  or  is  removed,  fuc* 
ceffively  for  ever. 

And  by  the  31  £!!%.  c.  6.  If  any  perfon  (ball  take  anr 
reward  for  nominating  to  an  hofpital,  his  place  (if  he  (hall 
have  any)  in  fuch  hofpital  (hall  be  void.  And  any  per- 
(on  receiving  any  reward  for  refigning  his  place  in  any 
fuch  hofpital,  (hall  forfeit  double  the  fum,  and  the  per- 
fon for  whom  he  refigns  (ball  be  incapacitated. 

5*  By  the  aforefaid  ftatuce  of  the  39  Elix.  c.  5.  it  is 
provided,  that  all  leafes  or  cAates  to  be  made  by  any  fuch 
corporation,excecding  the  number  of  twenty- one  years,  and 
that  in  pofleiBon,  and  whereupon  the  accuftomable  yearly 
rent  or  more,  by  the  greater  part  of  twenty  years  next 
before  the  taking  of  fuch  leafe,  (hall  not  be  referved  and 
yearly  payable,  fliall  be  void  (</). 

6.  (i)  By  the  43  Eiiz.  r.  2.  All  lands  within  the  pari(h 
are  to  be  aflefled  to  the  p9ir  rate. 

And  by  Holt  chief  juftice,  E.  i  j/n.  Hofpital  lands  are 
chargeable  to  the  poor  as  well  as  others  ;  for  no  man  by 
appropriating  his  lands  to  an  hofpital,  can  difcharge  or 
exempt  them  from  taxes  to  which  they  were  fubjed  be- 
fore, and  throw  a  greater  burden  upon  his  neighbours* 
2  SalL  127. 

In  the  cafe  of  St.  Luke*s  hofpital  for  lunaricks.  A/. 
1  G.  3.  it  was  determined,  that  the  faid  hofpital  was  not 
chargeable  to  the  pari(h  rates ;  and  that  in  general  no 
hofpital  is  fo,  with  refpe^  to  the  fcite  thereof,  except  thofe 
pares  of  it  which  are  inhabited  by  the  officers  belonging 
t«  the  hofpital,  as  the  chaplain,  pbyfician,  and  the  like, 
in  Chelfca  hofpital.  And  thefe  apartments  are  to  be 
rated  as  fingie  tenements,  of  which  the  faid  officers  arc 
the  occupiers.  The  reafon  why  the  apartments  in  thb 
hofpital,  of  the  fick  or  mad  perfon?,  are  not  Co  be  rated 
is,  that  there  are  no  perfons  who  can  be  faid  to  be  the 
occupiers  of  them  (and  it  is  upon  the  occupiers  of  houfirs 


(d)  Seel^eaCcf. 

6  that 
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that  the  rate  is  to  be  levied).  For  it  wouId>4)e  abfurd.to 
call  the  poor  objefls  To  with  i^fpe^  to  this  purpofe;  and 
the  leflces  of  the  hofpital  in  truff  for  the  charitable  pur- 
pofes  to  which  it  is  applied,  cannot  with  any  proprieqr  be 
confidered  as  the  occupiers  of  it ;  nor  lafily,  can  the  (er^ 
vants  of  the  hofpital,  who  attend  there  for  their  liveli- 
hood ;  and  no  other  perfons,  faid  lord  Mansfield  chief 
juftice,  can  with  any  fliadow  of  reafon  be  confidered  aa 
the  occupiers  of  it. .  Burr.  Mansf.  1053* 

By  the  annual  ads  for  the  Jami  iax^  it  is  provided,  that 
the  fame  (ball  not  extend  to  charge  any  hofpital,  for  or 
in  refped  to  the  fcite  of  fuch  hofpital,  or  any  of  the  build- 
ings within  the  walls  and  limits  thereof;  or  to  charge  pny 
of  the  houfes  or  lands,  which  on  or  before  Mar.  25» 
i693f  did  belong  to  Chrift's  Hofpital,  St.  Bartholomewt 
Bridewell,  St.  Thomas,  and  Bethlehem  hofpitala  in  Lon« 
don  and  Soutbwark ;  or  co  charge  any  other  hofpitals  or 
alms-houfes,  for  or  in  refpe^  only  of  any  rents  or  reve- 
nues, which  on  or  before  Mar.  25,  1693,  were  payable 
to  the  faid  hofpitals  or  alms-houfes,  being  to  be  received 
and  difburfed  for  the  immediate  ufe  and  relief  of  the  pooc 
of  the  faid  hofpitals  and  alms-houfes  only. 

Provided,  that  no  tenants  that  hold  any  lands  or  houfes, 
hy  leafe  or  other  grant  from  any  of  the  faid  hofpitals  or 
alms-houfes,  do  claim  any  exemption ;  but  that  all  the 
houfes  and  lands  which  they  fo  hold,  fhall  be  rated  for  fo ' 
iDOchas  they  are  yearly  worth,  over  and  above  the  rents 
referved  and  payable  to  the  faid  hofpitals  or  alms-houfef, 
to  be  received  and  difburfed  for  the  immediate  fupport  and 
relitf  of  the  poor  of  the  faid  hofpitals  and  alms-houfes. 

Provided,  that  nothing  herein  fhall  be  conftrued  to  ex- 
tend to  difcharge  any  tenant  of  any  the  houfes  or  lands 
belonging  to  the  faid  hofpiuls  or  alms-houfes,  who  by  their 
leafes  or  other  contrads  ate  obliged  to  pay  all  rates,  taxes 
and  impofitions  whatfoever ;  biit  that  they  fhall  be  rated, 
and  pay  all  fuch  rates,  taxes  and  impofitions. 

And  if  any  queftion  fhall  be  made,  how  far  any  lands  or 
tenements  belonging  to  any  hofpital  or  alms-houfe,  not 
exempted  by  name,  ought  to  be  zfCtCkd  and  charged  ;  the 
fame  (hall  be  determined  by  the  commiiBoners  upon  the 
appeal  day. 

And  there  is,  further,  a  general  claufe,  that  all  fuch 
lands,  revenues,  or  rents  belonging  to  any  hofpital  or 
alms-houfe^  or  fettled  to  any  charitable  or  pious  ufe,  as 
were  aflefled  in  the  fourth  year  of  /A///,  aad  Afar,  ihali 
be  liable  to  be  charged  5  and  that  no  other  lands,  tene« 

men(s^ 


• 

fnvftts,  or  hetcd'rtimems,  revnitiel  or  rent*  "Wphttroer^t 
lllitn  "bebrfging  to  ^ny  borpitil  o^  alms^liOi^, 'or  if^ded 
to  any  ctiaritabit  or   pioui  ufe8>  as  afordiid,  &<{)  be 

[t.  (2)  By  the  45 "G.  3.  c.43,  /  16.  ftrrann  Wong* 
ing  to  the  above  hofpUals  are  tleiopced  irottitbe  doty  on 
ferfann.} 

a 

Hofpkaller).    Stc  i^ttalhrte0. 
Hoichpot.    See  SiBiUK. 


"H    I      ■  ■    '^ 


Janoary  the  thirtvetli.    See  ^Itta{«l» 


t^M^MM^ 


^tw8^ 


A  Jew  is  tole  fworn  on  the  old  teftament;  and  peijury 
'^  may  be  afigoed  upmn  that  oath«     2  Kib.  313. 

By  the  loG,  c%  ^  When  any  of  hU  niajefty^s  Tub- 
je%,  prordfing  the  jewifh  religion,  (ball  take  the  oath  of 
abjuration  ;  the  words,  up6n  the  true  faith  cf  a  chnJlUn^  fliall 
be  omitted,     f.  i8. 

H.  1  G.  2.  Gomez  Serra  and  Mumz.  Upon  error  in 
debt  upon  a  bond,  the  bail  being  both  ]tw%^  were  fuT- 
fered  to  put  on  their  bats  while  they  took  the  oath* 
Str.  821. 

By  the  i  An,  ft,  f.  c.  39.  If  any  jewifli  parent,  in  or- 
der to  the  compelling  his  proteftant  child  to  change  his  re- 
ligion, (ball  refuTe  to  allow  fuch  child  a  fufficient  main* 
tenance,  fuitable  to  the  degree  and  ability  of  fuch  parenty 
and  to  the  age  and  education  of  fuch  child }  then,  upoii 
complaint  thereof  to  the  lord  chancellor,  it  (ball  be  lawful 
for  him  to  make  fuch  order  therein,  for  the  maintenance 
of  fuch  proteftant  child,  as  he  (hall  think  meet. 

Marriages,  where  both  parties  are  jews,  are  excepted  out 
of  the  marriage  ad  of  the  26  G.  2.  c.  33. 


He.    See  Cj^inxg. 
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fyind*  I  Mages  in  the  church,  and  the  principal  image  in 

^  the  chancel  (viz.  of  the  faint  to  whom  the  church 

is  dedicated)  (hall  be  provided  at  the  charge  of  the  pari(h. 

Arund.  None  (hall  bring  into  difpute  the  determinations 
of  the  church  concerning  the  adoration  of  the  glorious 
crofs,  the  worfbip  of  the  images  as  faints,  or  pil^ri-' 
mages  to  the  places  or  relicks  of  the  fame  ;  hot  it  (hall 
be  publickly  taught  and  preached  by  all,  that  the  crofs, 
and  image  of  the  crucifix,  and  other  images  of  the  faints, 
in  memory  and  honour  of  th£)fe  whom  they  reprefent, 
and  their  places  and  relicks,  ought  to  be  wor(hipped  by 
proceffions,  kneeling,, bowing,  incenfe,  kiffing,  oblations, 
illuminations,  pilgrimages,  and  all  other  modes  and  forms 
whatfocver  ufed  in  the  times  of  us  and  our  predecefTors, 
on  pain  of  incurring  the  guilt  of  herefy.     Lindw.  297. 

Art-  22*  The  romifl>  doifrine  concerning  the  worjhipping 
and  adoration  as  well  of  images  as  of  relicks^  and  alfo  invoca- 
tion of  faint  s>t  is  a  fond  things  vainly  i>wentedy  and  grounded 
upon  no  warranty  offcripture^  but  rather  repugnant  to  the  word 
rfGod. 

3  &  4  Ed.  6.  c.  10.  Images  in  eburebes^  ^fjlone  timber 
aMafter  or  earthy  graven  carved  or  painted^  fhall  be  defaced 
and  de fir  eyed.     f.  2. 

But  this  not  to  extend  to  any  image  or  pi^ure^  fet  or  graven 
upon  any  tomb  in  any  church,  chapel,  or  churchyard,  only  for  a 
monument  of  any  king,  prince,  nobleman,  or  other  dead  perfon^ 
which  hath  not  been  commonly  reputed  and  taken  for  a  faint. 

f.  5. 

Alfo  this  (hall  not  be  done  by  any  perfon  of  his  own 
authority,  but  he  ought  to  have  the  licence  of  the  ordU 
nary,     Cro.  Ja.  366. 

And  if  any  (hall  do  fo  without  the  licence  of  the  or- 
dinary^ Dr.  Godolphin  fays,  he  (hall  bind  him  to  his  good 
behaviour :  but  the  meaning  is  only,  that  he  may  be  bound 
to  his  good  behaviour,  not  by  the  ordinary,  but  by  the  tem« 
poral  judge;  as  in  Pricket's  cafe  (which  is  the  cafe  re* 
ferred  to),  the  offender  was  bound  to  his  good  behaviour, 
not  by  the  ordinary,  but  by  the  lord  chief  jufiice  of  tho 
court  of  king's  bench. 


Vol.  IL  Z  3[mprO' 
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jfPPROPR  1  AT  ION  (m  rome  fay)  is  properly  6i 
«"  caJled,  when  it  is  in  the  hands  of  a  bifiiop,  coQegc» 
or  religious  houfe  \  impr^riatiew^  when  it  is  in  the  handa 
of  a  layman.  Btft  the  words  are  generally  uled  proroif- 
cuoufly*  And  the  law  concerning  the  faaie  ia  treated  of 
under  the  title  iSpptropriatfOn^ 

Inauguration  day.    See  ^ltdap0% 

Inceft.    See  HctDtmtf^. 

Incuinbeot*    See  lBctttfitf« 


3(ni>enmttp. 

X 

A  N  iiuUmmif  was,  a  penfion  paid  to  the  biOiop,  in 
^^  confideration  of  difcharging  or  im^immfi^mg  churcbca 
united,  or  appropriated,  from  the  payment  of  procura- 
tion^; or  by  way  of  r^ompeocc  for  the  profiu  Which 
the  bifliop  would  otherwife  have  received  during  the  time 
of  the  vacation  of  fuch  churches.     Git/i  706,  719. 


m9        I   * 


• 

TND  IC  a  fit  (fo  called  from  thofe  wirds  in  the  writ, 
"*-  Iudic4ivit  n^his^  Ifc.)  is  a  writ  of  prohibition  that  lieth 
for  the  patron  of  a  church,  whofe  clerk  is  defendant  in 
|fae  ecclefiafiical  court  in  an  adion  for  tithes,  commenced 
by  another  clerk,  and  extending  to  the  fourth  part. of  the 
value  of  the  church  at  leaft.  Id  which  cafe  the  fuit  be- 
longs to  the  king's  court  by  the  fiatute  of  the  12  Ed.  i. 
r.  5.  Wherefore  the  defendant's  patron  (being  like  to  be 
prejudiced  in  his  church  and  advowfon,  if  the  plaimiflF 
obtain  in  the  ecclefiaftical  court)  hath  this  means  to  re- 
move it  to  the  king's  court*  Tnmi  tftbt  L.  f.  N.  B. 
104. 

Pot 


But  if  the  titbcs  in  queflion  do  not  amount  to  thie  fouidl 
part  of  the  yearly  value  of  the  church  |  the  ecclefiaftifal 
court  may  determine  the  right  oa  a  writ  of  **    "    * 
F.  N.  B.  70. 

InduAioo.    See  JBrnefirTf 
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I.  A  N   inhibition   is  a  writ^   to  forbid  a  judge  from 
^^  farther  proceeding   in  a  caufe  depending   before 

faim,  being  in  nature  of  a  prohibition.     Terms  §f  ihi  law. 
And  this  writ  moft  commoofy  iflueth  out  of  an  higher 

court  chriftian  to  an  inferior,  upon  an  appeal*    Td* 

But  there  are  likewife  inhibitions  on  the  vifitations  of 

archbt(bops  and  bifhops :    thus  when  the  archbiihop  vi- 

fitSy  he  inhibits  the  bi(hop  ;  and  when  a  bi(bop  vifits,  he 

inhibits  the  archdeacon :    and   this  is  to  prevent  confu* 

fion.     Id. 

2.  By  Can.  96.  That  the  jurifdidion  of  bifhops  may 
be  preferved  (as  near  as  may  b^J  intif^  and  free  from  pre« 
judice ;  and  that  for  the  behoof  of  the  fubjifts  of  this 
Jand,  better  provifion  be  made,  that  henceforward  they  be 
not  grieved  with  frivolous  and  wrongful  fuits  and  molef* 
tations  ;  it  is  ordained,  that  no  inhibition  (hall  be  grant* 
ed  out  of  any  court  belonging  to  the  archbifbop,  at  the 
inftance  of  any  party,  iinlefo  it  be  fobfcribed  by  an  advo- 
cate prafiifing  in  the  faid  court.  *  And  the  like  courfe  fhall 
be  ufcd  in  granting  forth  any  inhibition  at  the  infiance  of 
any  party,  by  the  bifhop  or  his  chancellor  againft  the 
archdeacon,  or  any  other  perfon  exercifing  ecdefiaftical 
jurifdfflion.  And  if  in  the  court  or  confiftory  of  any  hi* 
ifaop  there  be  no  advocate  at  all ;  then  (hall  the  fubfcrip- 
tbn  of  a  proAor,  prafiifing  in  the  fame  court,  be  held 
fidficient. 

3.  And  by  Can.  97.  It  Is  further  ordered  and  decreed, 
diat  henceforward  no  inhibition  be  granted  by  occafion  of 
i6y  ibterloctttory  decree,  or  In  any  caufe  of  corredion 
What(beter,  except  under  the  form  aforefaid.  And  more- 
over, that  before  the  going  out  of  any  fuch  inhibition,  the 
l|lbdd  itfelf,  dr  a  to^y  thereof  (avouched  \>j  oath  to  be 
\m  ana  tttte),  be  exhibited  to  the  judge  or  his  lawful 

Z  %  furrogatCf 
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!  furrog^te,  whereby  he  may  be  lavirfully  informed,  botb 
of  che  quality  of  the  crime,  and  of  the  caufe  of  the  griev- 
ance, before  the  granting  forth  of  the  faid  inhibition* 
And  every  appellant,  or  his  lawful  proSor,  -  (hall  'before 
the  obtaining  of  any  fuch  inhibition,  (hew  and  exhibit  to 
the  judge  or  his  furrogate  in  writing,  a  true  copy  of  tho(e 
ads  wherewith  he  complaineth  himfeif  to  be  aggrieved, 
and  from  which  he  appealetb  ;  or  (hall  take  a  corporal 
oath,  that  he  hath  performed  his  diligence  and  true  en- 
deavour for  the  obtaining  of  the  fame,  and  could  not  ob- 
tain it  at  the  hands  of  the  regtfier  in  the  country,  or  his 
deputy,  tendering  him  his  fee.  And  if  any  judge  or  re- 
gifter  (hall  either  procure  'or  permit  any  inhibition  to  be 
fea*ed,  fo  as  is  faid,  contrary  to  the  form  and  limitation 
above  fpecified;  let  him  be  fufpended  fi'om  the  execution 
of  his  office,  for  the  fpace  of  three  months :  and  if  any 
proiSor,  or  other  perfon  whatfoever  by  his  appointment, 
fball  offend  in  any  of  the  premifles,  either  by  making  or 
fending  out  any  inhibition  contrary  to  the  tenor  of  the 
faid  premifles ;  let  him  be  removed  from  the  exercife  of 
his  office  for  the  fpace  pf  a  whole  year,  without  hope  of 
icleafe  or  reftoring. 

Inftalment.     See  ]l5il6o{l{r« 
9    Infticution,     See  HBtmUtU 


SlnterUtrt, 


I 


NTERDICT  is  an  ecclefiaftical  ccnfure,  whereby 

the  divine  fervices  are  prohibited,  either  to  particular 
perfons,  or  in  particular  places,  or  both.     LinJ,  320. 

And  both  thefe  kinds  of  interdid  have  been  frequently 
cxercifed  heretofore,  upon  whole  villages,  towns,  pro- 
vince9,  and  even  kingdoms  ;  till  they  (hould  make  fatif* 
fa^lion  for  injuries  done,  or  abftain  from  injuries  they 
were  doing,  to  the  church.     Gihf.  1047. 

During  the  time  of  the  interdi^,  baptifm  was  allowed, 
becaufe  of  the  frailty  and  uncertainty  of  life  i  but  the 
holy  cucharift  was  not  allowed,  except  in  the  article  of 
death  ;  fo  alfo  chriftian  burial  was  denied  in  any  confe- 
crated  place,  except  it  were  dope  without  diving  o^et« 

8qt 


3nttttCori.  341 

But  this  cenfure  hath  been  long  difufed ;  and  nothing 
of  it  appeareth  in  the  laws  of  church  or  date  fincc  the  le- 
formation.     Glbf.  1047. 


i 

3lntetlottttorp  SDetree, 

A  N  interlocutory  decree  in'  the  fpiritual  court,  is  that 
^^4  which  doth  not  decide  the  caufe,  but  only  fome  in-^ 
cidental  matter,  which  happens  between  the  beginning 
and  end  of  it. 


Snteftatesf. 

npHE  law  tioftcerning  inteftates,  being  conneded  in 
^    many  inftances  with  the  law  concerning  laft  wills 
and  teftaments,;  the  whole  is  treated  of  together  under  the 
title  miWSi^  . 


3(ntru(ion. 

Otho.  TC^rafmtuh  as  wi  undirjland^  that   artam  fritfls 

^     caRing  an  iji  upon  tbt  Lenefia  of  a  pirjon  who  is 

olfenU  ffig^^^i  reports  that  tbij  have  heard  he  is  dead^  or 

om  rejignid  his  benefice ;  and  Jo  procure  them/elves  to  be  in* 

tnukd  into  the  fame  benefice  \  and  if  perhaps  he  who  was  pre^^ 

tended  t§  be  deadfi^all  return  unto  his  churchy  anfwer  is  made 

nai§^bim^  J  know  thee  not^  and  the  doorisjhui  agaiaft  him  : 

h^^orafmuch  alfo  as  others^  blinded  with  coveioujnefs^   dei 

ftefumi  priwdely  or  in  what  manner  foever  they  can^  to  intrUde 

tbemfehes  into  the  benefices  not  ontj  of  the  ahftnt  hut  alfo  ofthofe 

foAf  Oft  frefiiet  \  and  when  they  are  iuj  neither  the  fentence  of 

th  judge,  nor  any  other  thing  by  which  they  may  be  eje^eddotb 

mmi^  but  they  defend  tbemfehes  with  force  of  or  mi :     We  d§ 

dune^  anifhiSily  enjoin^  that  no  benefice  in  any  wife  be  con* 

fimdy  t^9n  pre$emi  •f  cny  fame  fir  report  of  the  death  or 
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mtHil  hi  hi  ftdij  imfirnui  in  iiihir  iafi  :  iihirwifi  hi  JbaO  hi 
hnmi  U  fiuitr  ibi  wb§li  dam^is  U  fuch  ahfiwt  pirftu  |  mnd 
mtrawr^  hi  whi  bath  pncmrid  bimfilf  U  hi  itUrudid^  jbtU 
htfidis  ihi  npmrmtiim  if  dmmga^  hi  fuf^mitd  ipfifaOi  fnm 
bis  ^i  €ndhin^ci.  fVhkb  alfijball  ixtmd  t§  iViry  gmi^  toif 
Jbaii  if  bis  ium  mabiriij  if  fnfumptiin^  iitlfir  fnvify  9ft  hf 
firce^  ohtmin  ihi  fiffiffiin  rf  0m  iulifia/UcMl  hi9^  which  u 
full  if  anoibir  incumhimt^  ami  a  fir  it  jhall  hi  dicland  U  hi' 
kmg  tiJHib  thir  JhoU  indanmar  U  difmdhimfHf  tb^rnm  hg 
fira  if  arms.    Athon.  3a. 

Nirmty  abir  tUng  by  whiib  ihiy  may  hi  ijidii]  Tbit  it, 
not  any  fpiritual  cenfure.     Id* 

That  no  henifici  in  any  wifi  hi  anfimd]  Either  by  colla* 
tion  of  the  bi(hop,  or  prefentation  of  any  other.     M 

Boniface,  F§ra/mttcb  as  itfnquitnly  bapfimtb^  thai  S^ 
Virs  cUrks  hy  lay  power  di  p^efi  themfthis  of  dmtibis  par§» 
thiol,  or  pnhindal  (ema  idiboMgh  iUy  hope  ihi  can  rf  Mm)^ 
and  an  imrudtd  into  thifami  wiibotrt  iccUfiaflifal  amUmi^  | 
ivi  do  dicra^  that  a  cUrk  fo  intrudid  into  tbi  cbanb  or  frohind 
hy  bimfilf  mr  hy  lay  power  ^  JhaU  to  umammnkaiid  im  dta 
frmofiawt  andJbaU  hidemnnad  ijnomtmnniiaiid  hy  ihi  dk^ 
iijam  if  ibi  plan,  and  hi  difnhkd  for  ivar  ipfifaao  to  hoU 
that  honefice.  And  if  after  fintinci  promunud  agabifi  bias,  he 
JbaU  olj/Hnatily  pirfift  in  fmb  intruft9n  for  two  stunibs  ;  thi 
profits  of  bis  itbir  ht^^s  (until  be  JbaU  make  fatisfa^iom) 
flntU  he  fequeftred  by  the  diuefans  of  the  places  when  they  Jbmlt 
he^  ypen  dinuneiation  of  the  bijbop  in  whofe  diocefe  be  intrndid^ 
and  whofe  monition  and  excommynicatien  be  eontemmd.  And 
if  be  JbaU  perfevere  under  fuch  fentence  ef  excemmunicaiiom  for 
myior,  from  thenceforth  hi  JbaU  not  he  admitted  to  at^  Hoefim 
m/lical  hinefice  within  the  prowna.  And  if  be  was  intrudid  hy 
«  proiior  who  was  a  clergyman^  the  like  prutediugs  ftsall  hi 
againjlfuch  proHor,  andbeflyalt  hefuhjeSl  iotbe  penalAis  afati^ 
fiid.  And  if  fiub  pre^or  was  a  lajman^  hi  Jhall  hi  4»(m- 
municated  inform  cflawy  and  he  puhUeklyfo  dioonnad,  Assi 
hit  principal^  if  be  he  alfent  JbaU  he  died  \  and  if. hi  Jhall  af^ 
ftar  and  ratify  what  his  froQor  JhaU  bavi  dim  #«  tins  hehaff^ 
bijhatt  heJuhjeG  ii  tbi  penalties  afore faid*  But  if  hy  emttm^ 
macy  biJhaU  ahftnt  bimfelf  for  three  month i  i  if  hi  hi  in  tit 
iingdim^  hi  JhaU  hi  excommunttaiid  by  the  ireattr,  ixumamiti^ 
€atiim,  and  nif>irtbiliJsfhaU  incur  tbi  ptnaltiis  afatifaidi  ^a* 
tiallyfhui  to  bis  JacriUgi  he  bath  adeUd  dijihidieme  oust  aum 
tempt :  and  if  he  Jhall  hi  out  of  the  kingiom^  ihi  liki  proeiii^ 
Aigs^Uhi  hadagaiuft  him^  afttr  aciiaiion^  iime  htitq  at* 
korndfor  bis  being  beyond fi$%    Aad  ihi  dmrth  er  frehensd  ito 


fvtichfich  infrtifiin  Jhall  hi  mmdi^  /hall  hi  put  unier  em  icsti» 
fmfiieal  htttrSG.  And  tbifautirs  and  aidirs  of/ucb  intrU' 
fi^%  if  ^^'y  ^'  clirk$^  Jball  incur  thi  pains  afirefaid  vrdeimd 
tigaim/l  clirks ;  and  ijf^thij  hi  lay  purjcns^  they /hall  hi  puniflkd 
in  Sh  iMmn&  as  is  afun  irdatmdftr  lay  perfrns.  And  tba 
fiaea  and  lands  rf  fueb  intruding  if  tiny  do  mt  maki  fatis^ 
faitifin  wHbin  cm  nuntb^/bali  hi  put  undir  an  icclefiaftical  inm 
tir^3.  And  iffmb  intrnjions  hi  modi  hy  authority  of  tba 
Vngi^  CUT  lord  thi  hing/ball  hi  admoni/bidhy  thi  dioafan  of  tba 
phui^  tocaufi  tbifamito  hi  raaUid  within  a  tinti  convenient  i 
ithirttfifi  the  lands  and  places  whicb  ostr  lord  the  king  bath  im 
that  dsocifi  wherein  the  intrufion  was  made^  /hall  he  put  under 
an  ecclffiafiical  interdicl^  ac^rding  to  the  form  above  exprej/ed^ 
And  ifjucb  intrufion  /hall  he  made  hy  any  other  of  thi  nobility 
orpirfan  in  authority^  ho /ball  hi  reftrained  hy  the  fintinces  of 
tnUrSit  and  ixcrnnmunicati^n  as  aferefaid ;  and  if  for  two 
mouths  bifiall  continue  under  fuchfentences  pronounced  etgainji 
himfe^  fbi  faints  from  thenceforth  bis  lands  and  places  which  ha 
bmb  in  that  Soceje /hall  be  put  under  an  iccUfia/lical  inter di€t 
by  tbi  Moiifan  efthi  place ;  nor /hall  the  aforefaid  fentences  ha 
relaseed^  mntil  he /ball  make  ampetent  fatisfoGion  for  tbi  itejury^ 
difoheienee^  and  contempt.    Lind.  319. 

Are  intruded  into  the  fame  without  ecclefiaftical  authority'^ 
That  b,  without  canonical  inftitution.    Id. 

So  intnuUd  into  a  church  or  probend  hy  blmfe^  That  is, 
without 'lay  power,  and  without  violence.    Id. 

Or  by  lay  power"]  And  the  fame  it  is,  if  done  by  clerical 
power,  fuch  as  it  not  ordinary  nor  authoritative.     Id. 

Shall  hi  excommunicated  in  due  form  ef  lcw\  Namel/t 
preceded  by  a  canonical  monition  to  go  away  and  quit  the 
picmifles.     td% 

Timghiing  allowed  for  his  being  beyond  fea'}  Which  is  ar« 
biiraiy :  refped  being  had  of  the  piacci  and  of  the  diftance* 
JLsnd.  3ao. 

And  tbi  church  or  prihind  in  which  fmcb  intrufion  fl^U  hi 
madi,  fiallhiput  undir  an  ecclejia/tical  interdi^']  Whereupont 
in  fuch  church  efpcclally  intcrdided  divine  fervice  cannot 
be  performed.  When  a  whole  place  is  interdided,  this  is 
tilled  a  general  interdid.     Lind.  320. 

Oktr  brd  tbi  king  /hall  he  admoni/bid]  This  canon  was 
made  Hi  the  time  of  king  Henry  the  third.  And  we  may 
oWerve  from  hence,  to  what  height  the  ecdefiaflical  au« 
Ubrhj  was  exalted  at  that  time.  But  this  part  of  the 
canon,  denouncing  judgments  againft  the  king,  was  never 
&  forces  being  againft  the  common  law  of  the  realm,  and 
4y  pierogative  royal, 
'  Z  4      '  Oibobom 
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Othobon.  Nq  pair$ny  tccUfiaftical  ur  ficular^    Aalt  prgm 
fume  to  prefent  any  §ne  to  a  cburcbf  in  which  hi  bath  the  right 
ofpatrcnage^  unUfs  hi  havi  probaUi  notsa  of  its  vacancy  \  in 
tLhicb  caji,  aiiho*  hi  may  priftnt^  to  pnvint  thi  inconvonunce 
of  a  hpfi  \  yet  thip^ilati  to  wh^mthi  infiitution  appertaimtb^ 
fbal!  by  no  nuam  prefumi  to  admit  or  in/lituti  thipirjhn  pro/gnt" 
id^  un  if$  it  apptar  to  Urn  that  thi  nSor  is  diod^  or  that  thg 
chu'ch  is  othet  wife  baonu  Ugaliy  void*      And  it /ball  not  bifnf^ 
ficitnt  thut  thi  fami  Jhali  appear  to  him^  othirwifi  than  by 
thi  hfidi/y  prefivci  cfths  pijfon  diad  cr  nfigning  or  atborwiji 
dimifmi ;  or  if  he  hi  abjintj  thin  by  fentina  of  tht  bifbop  of 
thi  diocefi  in  whofe  city  or  diocift  hi  is  Jfaid  to  have  diid  or  atbir^ 
tufi  dimifed^  cr  at  ieaft  hy  Uttirs  ofjonu  othir  autbontic  ptrfon^ 
f/aUd  uitb  ono  or  mon  authintic  fcal  or  fioU^  by  a  puUii  f«* 
jlruminty  or  ly  proper  witnfjjes  fworn  and  abevi  all  i*€ep» 
:  is  fly  by  ivhsm  a  fuff'.iint  and  open  tifUmany  fhall  hi  givem  as 
thi  law  require  tb,  *iot  only  ef  thiir  biiitfbut  of  their  knawUdge  : 
and  if  any  perfcn  Jball  in  fail  be  irsjiitutia^  or  mors  properly 
intrndid^  into  any  chunh  contrary  to  the  pnmiffiSy  futb  htfUtU^ 
Ucnfhaii  be  invalid  and  of  no  fsra^  nor  fball  any  right  aearyg 
to  him  iboriby,  altbo*  perhaps  afterwards  it  may  appior^  thai  the 
church  at  thi  firm  of  /itch  injiitution  was  rially  void.    And  if  it 
ftHili  afterwards  appear  that  the  former  ntier  is  livings  eitber  by 
lis  cp fearing  in  pirf:n^  or  ly  authentic  Uttirs^  or  publsik  ixfirte* 
Wfut^  or  prffer  ^itrajf^i ;  as  well  thi  prelate  infiituting^  as 
hi  uho  Jhali  hi  jo  iuiatutcd^  Jhad  hi  hound  to  re/lori  to  fucb 
reiior  the  vahoe  ftuits,  d  magti  and  expends  incurred  thereby^ 
the  taynifnt  cf  the  cm  being  no  difcharge  to  thi  cthir.     And  be^ 
ca\f4.  a  p^cwaary  punljlrtunt  is  r.ot  fufficient^  where  there  is  m 
J;'iituifIoffin:e\  tOt  p^claie  who  Jba:l  infiituti  contrary  bin^ 
u*i:o^  jl\iU  tieve't'-rly's  f'cm  the  time  cf  fuch  offence  be  ftif^ 
per.ued  from    the  ccLuLcn    inftitutton  or  prefentation  of  any 
I'.Kifiiis  luhatfocvir^  untii  pcjfejitn  of  the  church  bi  rejlsred  ta 
the  ri'.iir  afcrefaidx  adding  moreover  ^  that  if  aftir  it  fball  op^ 
(tar  a  I  afcrejAd^  that  thi  reSfor  is  Iving^  thi  church  fhall 
n'A  he  ^e/:yred  to  him^  but  corurariwifc  thi  intruder  fball 'per  ^ 
fyi  in  h:s  rehclii.n  fcr  t-.ree  months ^  bifidci  the  punifhmints 
afonfrd^  htjhad  for  tVer  bi  deprived  ipfo  fa£Io  ef  all  thi  bene" 
fees  whici  he  both  in  the  kingdom^  and  jh  all  be  for  ever  di fabled 
ts  accept  that  bene!::e  ivhtcr?  ke  hath  jo  nctaimd  whcnfoever  or 
houjotver  it  fnaii  he  vacant  \  arA  if  hi  bavino  beneficiy  bi  fball 
fcr  ever  hi  difcbied  to  held  a^>y  benefice  xihatfiever  in  that  di^ 
oCife  which  be  bath  f  w::ke.il)  dijiurbed.     And  moreover  tvbem 
pr liable  notice y  ctherwifi  than  by  the  afcrefaid  meanSy  of  the 
avcidanci  of  a  church  cr  bcnefia^  fhall  com*  to  any  archh-fhsp  or 
bifi:op  unto  ukim  tkt  cdlatim  thereof  belong,  th^  end  be  dotb 
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cpilaii'to  thai  church  §r  hntfia^  fearing  Uaft  a  lapftjhouli  in» 
tur^  Jit  be  Jhall  not  deliver^  nprfuffir  tc  be  delivered^  the  c§r-^ 
piral  pojfeffion  $f  that  church  or  benefice^  until  proof  of  the 
avoidance  Jhall  be  made  in  the  manner  aforefaid  \  nor  Jhall  hi 
to  whom  the  coBftion  is  made,  prefume  to  enter  upon  the  poffijjton 
Ij  his  own  or  any  other  authority:  and  if  an  archbijhop  or  bi^ 
fiot  Jhall  do  contrary  hereunto ^  he  Jhall  bofubje£l  to  the  penal" 
ties  aforefaid  I  and  if  he  to  whom  the  collation  is  made^  fiall 
take  pojfejjisn  contrary  to  the  premiffes^  be  Jhall  for  oyer  bo  do* 
privod  of  that  church  or  besuficOy  and  never fbekfs  be  fuhje^  to 
the  otbef  penalties  aforefaid.     Athon.  96.  ' 

One  migbt  wonder 'it  fir  ft  fight,  what  (hould  make  thefe 
two  cardinals  Otho  and  Othobon^' znd  alfb  the  aforefaid 
archbifliop  Boniface^  who  were  all  foreigners^  fuch  ^cs^o^x% 
aflerters  of  the  properties  of  the  £ngll(h  clergy.' '  We  find 
no  conftitutions  of  our  own  native  prelates  that  exprefs 
Itich  a  concern  upon  this  head.  But  the  triith  fremeth  to 
be  this:  Thefe  proVifions  were  made  in  behi^ff  of  abfenc 
clergymen*  The  chief  occafion  of  the  Ipna'abfeoce  of 
clergymen  was  their  going  to  Rome  to. attend  appeal?,  to 
procure  difpenfations  or  indulgences,  to  obtain  prefer- 
mehty  or  out  of  devotion  to  the  apoftolick  fee ;  or  elfe 
they  were  fdreigners  who  never  came  here  at  all.  It  was 
much  to  the  advantage  of  the  pope  and  city  of  Rome,  that 
the  travels  of  the  clergy  thithert  and  their  long  ftay  there 
ib^uld  be  encouraged ;  and  other  abfentees  be'  tolerated 
and  difpenfed  withaS  And  truly,  by  thefe  conftitufions 
their  rights  were  better  fecured  in  their  abfence,  than  they 
would  hdve  been  by  their  being  prcfent  and  keeping  rcfi- 
dence.     ^ohnf.  Othob.  \ 

Stratford.  Jll  clerts^  who  Jhall  procure  themfchcs  to  he  pre^ 
fented  or  ooUated  to  dignities ^  parfonageSf  officeSy  or  prebends]^ 
or  Uher  ecclejiajilcal  benefices  whatfoever^  being  full  and  pof» 
ftjfed  in  fa£l  by  others  ;  and  /hall  direSily  or  indireJIiy  by  vir^ 
Sue  of  the  writs  Square  non  admifit,  or  quare  impcdit,  or 
other  fuch  like^  profecute  the  bijhops  or  others  in  the  feculnr 
iowrtSy  without  'any  mention  made  in  the  faid  writs  of  the 
pojfejfors  of  the  benefices ^  and  without  fuch  pofftffors  being  regu- 
tarbf  removed  (cdtho^  they  have  been  cited)  i  smlefs  they  firft 
tauje  an  inquifition  to  be  made  concerning  the  caufe  of  the  pre 
tended  vacancy  by  mandate  of  the  ordinary^  and  the  pofftjfqri  to 
hi  canonicaUy  removed  by  competent  Judges  ceciefiafiical ;-  ■■ 
^U  ipfo  fadlo  imur  the  fentence  of  the  greater  exrommunica' 
sian^  and  as  being  fo  excommunicate  Jhali  in  no  wife  be  admitted 
tojuch  benefices^  but  Jhall  be  dfem:d  for  ever  difMcd  to  hold  the 
Jamtm    And  if  contrary  to  the  premjjfes,  any  one  be  injiituted 
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tfr  admitted  int§  a  linefice  poffe/ftfd  hj  an^thrit  (iBto^Jud  iV 
JUtultBU  tr  adnajftm  ftiall  be  vid  ht  law.  And  wh9/$iuir  fiJt 
fi  infiituti  9r  admits  ^  his  §wn  right  $r  if  dtUgatiiiif  w^ 
pirjm /•  prrfeniid  $r  tolfaitd^  into  abimficip^Jftdhyamihfr^ 
^^  t^Jfif^  ^^^  hti^gf^ft  rimjtVid  by  afiffiatnt  auth^iUdim 
ftnOnci  in  the  ecctefuiftical  court ;  be  ft^U  bi  fujptndid pr¥k  Us 
Met  end  benefice^  till  fatisfa&ion  hi  modi  to  tht  pwijfferf9r 
m  wboli  dafnage  Hohieb  hi  fiall  fufldtin.  ^od  if  tbe  clnt  Jo 
'pijiiuitd$r  admitted  Jhall  fiffer  Kmfilf't$  be  indli&id  tmttary 
U  ihi  premises  ikt$  a  benefice  fjtiffffid  by  U^ftUr  i  hfjballbi 
deemed  an  tntruder^  '^gnJtpaU  incut  ipfo  fado  Ufi  fanakios  ef 
htryjkn  contained  in  the  conftitutit^  ^Qthobon,  and  tU 
wther  penalties  infii&ed  by  the  canons  and  bofy  faihers\  iV!p- 
!Sfgrthelefi  by  the  frmijffes  Wi  do  not  intend  to  dgrogate  frkm  the 
f9wer  of  the  ordinary ;  btU  that  hi  may  collate  to  tbi  benefices 
iuhich  he  hath  a  right  to  collate  nnta^  hawfkikr  pojfeffedbf 
Biheri  de  fado  and  not  de  jure:  kar  to  rifirain  tbi  pitfins  re* 
diving  c§llations  offuch  benefices*     Lind.  144. 

Pojffejffid  in  fa&  by  others]  Altho'  not  de  jure ;  bectitfe 
perhaps  the  incuoibcnc  bath  not  a  juft  title.    1dm 

An  intruder  getting  polTeffiony  and  holding  it  by  altrang 
hand  and  great  power  of  the  laity,  vi  et  armit,  againft  tbe 
fpiritual  authority  ;  fuch  force  is  removeable  b]r  the  writ 
de  vi  laica  amovenda*  Which  writ  is  ufyally  ifliied,  upon 
a  certificate  of  the  bifhop  into  chancery  touAiing  fuel 
force  and  refiftance :  but  may  alfo^  obtained  upon  a 
Aurmife  made  by  him  that  is  immeaiately  grieved.  But 
by  this  writ,  the  iheriff  is  not  to  remove  the  incunibeiit 
who  is  in  pofleffion  of  the  church,  whether  the  poAeffon 
be  of  right  or  wrong  i  but  only  to  remove  the  force  i  and 
to  leave  the  incumbent  to  be  removed  by  other  legal  meaoSi 
Gibf.  783*  (/) 

Inventory.     See  WUtf» 
lovefticure.    See  UBiOltVfif 
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if)  F.  if.  B,  54,  55. 
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wtft^ITJTO  It  r  was  a  text  of  fcripCvre,  adapted  ail4 
*  chofen  for  the  occafion  of  the  day,  and  uTed  before  the 
KnriCf  s  wbkh  alto  itfelf  was  caDed  the  invilatorj  pfalm. 
GAy*  263. 

Judgment.    See  9em:eil»t 

Jurifdi&ion.    See  Couttf^ 

*if*— — ^  ■    I    ■  ■     I  I  I  111  ^mmmm^mmm^ 

3lutt0  utrum. 

^ifiJns  Mirtm  Is  a  writ  tkat  lieth  for  the  fucceeding  in* 
J^  cumbent  of  a  benefice,  to  recover  the  lafids  or  tene- 
taoCi  belonging  to  the  chofCl\^  which  were  aliened  by  hia 
piedeceflbr.    Tirms  $f  ibe  Utw. 

And  it  is  To  called,  in  like  manner  as  moft  of  the  other 
writs  in  the  regifter,  from  certain  words  in  the  writ  rc« 
%cftipg  the  fpecial  matter  for  which  the  writ  is  brought. 

By  cIk  ftatute  of  the  14  £d.  3.  (t  i.  c  17.  Ji  is  ^^ 
fa/ndwU  yiahlijM^  that  par frns^  vicars^  uutrdlms  if  ibapils^ 
mi.fr$v§Jh%  wardens  and  priefts  of  perpaual  chaniriis^  Jball 
iheir  writs  #/* juris  utrum  0/ lands  and  tinemitsts^  rgmts^ 
p%Jff^ns  minexidy  cr  ghtn  perpetually  in  a/ms^  ta  vicS' 
r/fgis  eusd  chapels  ear  chantries^  and  recover  by  §ibtr  writs^  em 
tUr  emft^  asfarfertb  as  parj$ns  0/eburches  §rfribiisds  {/)• 

Jus  patron  at  us.     See  iStlfiotoCaifci 


V\K7  H  E  RE  A  8  the  legal  fupputation  of  the  year  of  Ytarja  W||a 

"'^    of  our  Lord  in  that  part  of  Great  Britain  called  ^  jSJ^.*' 
En^aod,  according  to  which  the  year  begioneth  00  the 

(/}  See  VnoWOm,  t4f  ia  the  note. 

twenty* 
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• 

twenty- fifth  day  of  March,  hath  been  found  by  experience 
fo  be  attended  with  •divers  ihcohveoicilces,  not  only  as  it 
differs  from  the  ufage  of  neighbouring  nations^  but  alfo 
from  the  legal  method  of  computation  in  that  part  of 
Great  Britain  called  Scotland,  and  from  the  common 
ufage  throughout  the  whole  kingdom,  and  thereby  frequent 
miftakes  are  occafioned  in  the  dates  of  deeds  and  other 
writings,  and  difputes  arife  therefrom ;  and  Whereas  the 
kalendar  now  In  ufe  throughout  all  his  majofty's  BritiQi 
dominions,  commonly  called  the  Julian  kalendar,  hath 
been  difcovered  to  be  erroneous,  by  mean  whereof  the  ver- 
nal or  fpring  equinox,  which  at  the' time  of  the  general 
council  of  Nice  in  the  year  of  our  Lord  325  happened 
on  or  about  the  twenty-firft  day  of  March,  now  happens 
en  the  ninth  or  tenth  of  the  fame  month ;  and  the  faid 
error  is  ftili  increafmg,  and  if  not  remedied  would  in  pro- 
cefs  of  time  occ^irion  the  feveral  equinoxes  and  folftices  to 
fall  at  very  different  times  in  the  civil  year  from  what  they 
foTroerly  did,  which  might  tend  to  miflead  perfons  Igno- 
rint  of  the  faid  alteration  i  and  whereas  a  nvethod  •  of 
correfling  the  kalendar  in  fuch  manner  as  that  the  equi* 
noxes  and  folftices  may  for  the  future  fall  nearly  on  the 
fame  nominal  days,  on  which  the  fame  happened  at  the 
time  of  the  faid  general  council,  hath  been  received  and 
eflablifhed,  and  is  now  generally  pradifed  by  almoft  «ll 
other  nations  of  Europe ;  and  whereas  it  will  be  of  ge- 
neral convenience  to  merchants  and  other  perfons  corre- 
fpondins!  with  other  nations  and  countries,  and  tend  to  pre- 
vent miftakes  and  difputes  in  or  concerning  the  dates  of 
letters  and  accounts,  if  the  like  corrediion  be  received  and 
eftiiblitbed  in  hif  majefty's  dominions ;  it  is  therefore  en- 
a£^ed,  that  in  and  throughout  all  his  majelly's  domi- 
nions and  cebntries  in  Europe,  Afia,  Africa,  and  America, 
belonging  or  fubjeft  to  the  crown  of  Great  Britain, 
the  faid  fupputation,  according  to  which  the  year  of  our 
Lord  beginneth  on  the  twenty-iifth  day  of  March,  (ball  not 
be  made  ufe  of,  from  and  after  the  laft  d^y  of  December 
1751  ;  and  that  from  thenceforth  the  iiril  day  of  January 
every  year  (hall  be  reckoned  and  accounted  to  be  the  firft 
day  of  the  year.  24  G,  2.  r.  23./  !• 
Eleven  4itt'  2*  And  that  from  the  fir(^  day  of  January.  175^,  the 

tkin%u  oof.  feveral  days  of  each  month  foall  go  on  and  be  reckoned  and 
numbered  in  the  fan^e  order,  and  the  feaft  of  £  after  and 
other  moveable  fcafts  thereon  depending  (hall  be  afcertained 
accordrng  to"  the  Tame  mefliod  as  before,  until  TheTecdhd* 
day  of  September  i/fi  iacluriv^^  aod  ibat  the  lutural  day 

^         next 
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next  immediately  following  the  faid  Tecond  day  of  Septem* 
bcr,  Ihall  be  called,  reckoned,  and  accounted,  to  be  the 
foartcenth  day  of  September,  omitting  (for  that  time  only) 
the  eleven  intermediate  nominal  days  of  the  common  kalen- 
dar;  and  that  the  feveral  natural  days,  which  (hall  follow 
and  fuceired  next  after  the  faid  fourteenth  day  of  September, 
fhall  be  refpedively  called,  reckoned,  and  numbered  for- 
wards, in  numerical  order  from  the  faid  fourteenth  day  of 
September,  according  to  the  order  and  fucceffion  of  days  now 
ufed  in  the  prefent  kalendar.     24  (?.  2.  r.  23./.  I* 

3*  And  that  all  ads,  deeds,  writings,  notes,  and  other  Wrietagi  to 
inffruments  of  what  nature  or  kind  foever,  whether  eccle-  ^*J-^****^ 
fiaftical  or  civil,  publick  or  private,  which  (hall   be  made  new'Sjle. 
executed  or  figned,  upon  or  after  the  faid  firfl  day  of  Ja- 
nuary 1752,  ihall  bear  date  according  the  faid  new  method 
of  fupputation.     24  C  2*  c.  l^*/*  i* 

4.  And  that  the  two  fixed  terms  of  Sr.  Hilary  and  St«  Coorti  •M 
Michael,  in  that  part  of  Great  Britaiii  called  England  ;  and  ">ectiafs 
the  courts  of  great  feffions  in  the  counties  palatine,  and  in 
Wales  ;  and  alfo  the  courts  of  general  quarter  feffions,  and 
general  feffions  of  the  peace ;  and  all  other  courts  of  what 
nature  or  kind  foever,  whether  civil,  criminal,  or  ec- 
clefiaftical  j  and  all  meetings  and  aflemblies  of  any  bodies 
politick  or  corporate,  cither  for  the  elrdion  of  any  officers 
or  members  thereof,  or  for  any  fuch  officers  entering  upon 
the  execution  of  their  refpedive  offices,  or  for  any  other 
purpofe  whatfoever :  which  by  any  law,  flatute,  charter, 
cufiom,  or  ufage  within  this  kingdom,  or  within  any  other 
the  dominions,  or  countries,  fubjeA  or  belonging  to  the 
crown  of  Great  Britain,  are  to  be  holden  and  kept  on  any 
fixed  or  certain  day  of  any  month,  or  on  any  day  depending 
upon  the  beginning  or  any  certain  day  of  any  month 
(except  fiich  courts  as  are  ufually  holden  or  kept  with  any 

fairs  or  marts) -(hall  from  time  to  time,  from  and  after 

the  faid  fecond  day  of  September,  be  holden  and  kept  upon 
or  according  to  the  fame  refpedive  nominal  days  and  times, 
whereon  or  according  to  which  the  fame  are  now  to  be 
holden,  but  which  (hall  be  computed  according  to  the  faid 
new  method  of  numbering  and  reckoning  the  days  of  the 
lulcndar  as  aforefaid ;  that  is  to  fay,  eleven  days  fooner 
than  the  refpeAive  days  whereon  the  fame  were  before 
holden  and  kept.     24  G.  2.  r.  23./  i, 

provided,  that  the  eledtions  of  officers  in  towns  corpo- 
rate, and  doing  of  other  corporate  ads,  which  (hall 
happen  to  fall  upon  any  of  the  faid  eleven  days  dropt  or 
(nfircl/  omitted^  (hall  for  that  year  only  be  made  or  done 

upon 
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the  faid  new  kalendar  Cables  and  rules.    24  G.  1.  e^  13. 

ttan.  7.  The  feveral  meetings  of  the  court  of  feffion^  and 

terms  fixed  for  the  court  of  exchequer  in  Scotland  ;  and 
April  meeting  of  the  governor,  bailiff's,  and  commonalty  of 
the  company  of  confervators  of  the  great  level  of  the  fens  ; 
and  the  holding  and  keeping  of  all  maiketSi  fairs,  and  marts^ 
whether  for  the  fale  of  goods  or  cattle,  or  for  the  hiring  of 
fervantty  or  for  any  other  purpofe,  which  are  either  fijted  to 
certain  nominal  days  of  the  month,  or  depending  upon  the 
beginning  of  any  certain  day  of  any  month;  and  all  courts 
incident  or  Belonging  to,  or  ufually  holden  or  kept  with 
any  fuch  fairs  or  marts,  fixed  to  fuch  certain  times  is 
aforefaid ;— ^  fliall  not  be  continued  upon  or  according  to 
the  nominal  days  of  the  month,  or  the  time  of  the  begin- 
ning  of  any  month,  to  be  computed  according  €0  the 
faid  new  kalendar  J  but  they  (hall  be  holden  and  kept  upon» 
or  according  to  the  fame  natural  days,  on  or  according  to 
which  the  fame  (hould  have  been  fo  kept  or  holden,  in  cafe 
this  a£l  had  not  been  made,  that  is  to  fay,  eleven  days  later 
than  the  fame  would  have  happened  according  to  the  no- 
minal days  of  the  faid  new  fupputation  of  time,  by  which 
the  commencement  of  each  month  and  the  nominal  days 
thereof  are  anticipated  or  brought  forward  by  the  fpace  of 
eleven  days.  24  G.  2.  c.  23.  /.  4. 
Piftnrci;  rents)  8.  And  whereas  according  to  divers  cuftoms  prefcrip* 
c9DiBg  of  age.  jJQj^j  jj^j  ufages  in  certain  places  within  this  kingdomt 
certain  lands  and  grounds  are  on  particular  nominal  days 
and  times  in  the  year  to  be  opened  for  common  of  pafiure 
and  other  purpofes,  and  at  other  times  the  owners  and  oc- 
cupiers of  fuch  lands  and  grounds  have  a  right  to  inclofe  or 
ihut  up  the  fame  for  their  own  private  ufe;  and  there 
is  in  many  other  inftances,  a  temporary  and  diftinQ  pro- 
perty and  right  veiled  in  diflTerent  perfons,  in  and  to  many 
fuch  lands  and  grounds,  according  to  certain  nominal  days 
and  times  in  the  year;  and  whereas  the  anticipating  or 
bringing  forward  the  faid  nominal  days  and  times,  by  the 
fpace  of  eleven  days,  according  to  the  faid  new  method  of 
fupputation,  might  be  attended  with  many  inconveniences  : 
it  is  therefore  further  declared  and  enafied,  that  nothing 
herein  fliall  extend  to  accelerate  or  anticipate  the  days 
or  times  for  the  opening,  inclofing,  or  (hutting  up  any  fuch 
kmb  or  grounds  as  aforefaid,  or  the  days  or  times  on 
■#hicii  any  fuch  temporary  or  diflinft  property  or  right  in 
r' to  any  fuch  lands  or  grounds  as  aforefaid  is  to  com* 
tc9€e)  but  that  all  fuch  lands  and  grounds  (hall  be  re^ 
^  fpediveljf 
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fpeAiv^ly  opened,  inclofed,  or  (hut  up,  and  Tuch  temporary 
and  diftind  property  and  right  in  and  to  fuch  lands  and 
grounds  as  aforefaid  (hall  commence  and  begin  upon  the 
ftme  natural  days  and  times  on  whTch  the  fame  (hould  have 
been  fo  re'fpcdively  opened/ihciofed,  or  (hut  up,  of  would 
have  Commenced  or  begun  in  csffe  this  ad  had  not  been 
made*  that  is  to  fay,  eleven  da^  s  later  than  the  fame  -would 
have  happe^ned  according  to  the  <aid  new  account  and 
fupputation  of  time,  fo  to  begin  on  the  faid  fourteenth  day 
of  September  as  aforefaid.     24  G.  2.  c.  23./.  5. 

Provided  alfo,  that  this  (hall  not  extend  to  accelerate  or 
inticipate  the  time  of  payment  of  uny  rent,  annuity,  or 
film  of  money,  which  (ball  become  payable  by  virtue  or  in 
confequence  of  any  cuftom,  ufagc,  leafe,  deed,  writings 
bond,  note^  contra£^,  or  other  agreement  whatfoever,  now 
fubfifling,  or  which  (hall  be  made,  figned,  fealed,  or  entred 
Into  before  the  faid  fourteenth  day  of  September,  or  the 
time  of  doing  any  matter  or  thing  direded-  or  required  by 
kny  foch  aft  of  parliament  to  be  done  in  relation  thereto  | 
or  to  accelerate  the  payment  of,  or  iricreafe  the  intere(l 
of  any  fuch  fum  of  money  which  (hail  he' payable  as  afore« 
JTaid ;  or  to  accelerate  the  time  of  the  delivery  of  an^ 
^oods,  chattels,  wares,  merchandize,  or  other  things  what- 
ff>cvcr ;  or  Che  time  of  the  commencement,  expiration,  oir 
Betermination  of  any  leafc  or  demife  of  any  lands,  tene« 
tnents  or  hereditaments,  or  of  any  other  contract  or  agree- 
ment whatfoever;  or  of  the  accepting,  furrendring,  or 
fJelivering  up  the  po(reflion  of  any  fuch  lands,  tenements, 
or  hereditaments ;  or  the  commencement,  expiration,  or 
determinattion  of  any  annuity  or  rent ;  or  of  any  grant  for 
any  term  of  years,  of  what  nature  or  kind  focver,  by  vir- 
tue or  in  confequence  of  any  fuch  deed,  writing,  con- 
traA,  or  agreement;  or  at  the  time  of  the  attaining  the 
age  of  one  and  twenty  years,  or  any  other  age  requifite  by 
any  law,  cuOom  or  ufage,  deed,  will  or  writing  whatfoei'er, 
for  the  doing  any  adt,  or  for  any  other  pnrpofe,  by  any 
perlbn  now  horn,  or  who  (hall  be  born,  before  the  faid 
fourteenth  day  of  September;  or  the  time  of  the  expi- 
ration or  determination  of  anv  apprenticefhip  or  other 
fervice,  by  virtue  of  any  iiidenture,  or  of  any  articles  un- 
der feal,  or  by  reafon  of  any  fimple  contradi  or  hiring 
whatfoever :  but  that  all  fuch  rents,  annuities,  fums  of 
fAbney,  and  the  intere(l  thereof,  (hall  remain  and  conti-> 
noe  to  be  due  and  payable;  and  the  delivery  of  fuch 
goods  and  chattels,  wares  and  merchandizes  (hall  be  made  ; 
and  the  faid  lealies  and  demifes  of  all  fuch  lands,  tenements. 

Vol.  Ii»  A  a  and 
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and  hercdkairtents,  and  the  faid  contrads  and  agreementf 
(hall  be  deemed  to  commence,  expire,  and  determine  -.  and 
the  fiiid  lands,  tenements  and  hereditaments  (hall  be  ac- 
cepted, funendered,  and  delivered  up;  and  the  faid  rents^ 
and  annuities,  and  grants   fqf  any  term  of  years   (ball 

commence,  ceafe«  and  determine, at  and   upon   the 

fame  refpedive  natural  days  and  times,  as  the  fame  fliould 
and  ought  to  have  been  payable,  or  made,  or  would  have 
happened,  in  cafe  this  mEt  had  not  been  made  ;  and  that 
no  further  or  other  fum  (hall  be  paid  or  payable  for  the 
intercft  of  any  fum  of  money  whatfoever,  than  fuch  in- 
terell  (hall  amount  unto,  for  the  true  number  of  natural 
days  tor  which  the  principal  fum,  bearing  fuch  intereft, 
fliall  continue  due  and  unpaid  ;  and  that  no  perfon  (hall 
be  deemed  or  taken  to  have  attained  the  faid  age  of  one  and 
twenty  yean,  or  any  other  fuch  age  as  aforefaid,  until  the 
full  number  of  years  and  days  (hall  be  elapfed,  on  which 
foch  perfon  would  have  attained  fuch  age,  or  would  have 
compleatcd  the  time  of  fuch  fervice  as  aforefaid,  in  cafe 
this  zA  had  not  been  made,    f,  6. 

Provided  always,  that  whereas  in  divers  parts  of  thii 
kingc?om,  by  cuQom,  prefcription  or  ufage,  or  by  virtue 
of  fome  law  or  contra^,  certain  lands  and  grounds,  are 
to  be  opened  and  ufed  for  common  paflure  or  other 
purports,  and  the  fame  lands  and  grounds  are  again  in- 
dofcd  ^nJ  ibuc  up;  kt\d  certain  rents  or  other  payments 
are  due  and  payitble;  and  fome  other  matters  and  things 
may  be  to  bv  done,  upon  fume  of  the  m^  vcable  feafts^  or  up- 
on certain  d2\s  or  time^  depending  upon  or  to  be  computed 
from  the  fame  ;  it  i^i  c nailed,  that  from  and  after  the 
I.Md  Iccond  Jay  ct  September,  the  refpeclive  times  for 
o^^enin^,  ufing,  incloting,  and  (hutting  up  all  fuch  lards 
zni  grounds  as  c;c:c-:aid,  for  the  pa>ing  of  futh  icnis  or 
other  payments,  vivj  ?or  the  doing  of  fuch  other  matters  or 
ibir.jjs  as  a^orcfi  d,  if  fuch  ti»rcs  are  depending  en  anv 
tiiC'Vrable  feai^,  (baii  i'e  ccrrputed  and  tske  pJace  accord- 
ing to  the  faid  rtw  kiltn.a-,  and  not  accorcing  to  the 
method  cvl  fup putat'cn  heret  ioic  uftC\  ard  the  tempo- 
raiv  and  ditiii  c^  rrr  jcrty  and  tight  c(  al!  perffins,  bidies 
(>iit:ck  and  co:^  crate,  c:  to  and  in  a-!  tut  h  •ands  and 
i;rourc'>.  iV-^'i  cv^irrr  e  ce  and  be  erj  ]ked,  ard  all  Tuch 
Kn:>  Si'.d  pa.n^^rrt  i\:^..  rtc  rre  a*  d  .*■•:  due  and  payable, 
ar.d  .:'..  i'li.  h  Ri«;:cr£  arc   ih  n^>   (ha  I  be  irat.f  ctcj  and 

:.  r   '>  ir3UL:i:rJti*::.     5cc  V:Oli3ap0. 
K     i:'^  !•]   civ.cy    S:C  Slipinitacp. 
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Hapfe. 

U  T  APSE^  ti^pf^h  is  a  flip  or  departure  of  a  right  of  Lapr^,  what. 

'^  presenting  to  a  vpid  benefice,  from  the  original 
patron  negle£ling  ro  prefent  within  fix  months  next  after 
the  aToidaoce.  Whence  it  is  comononly  faid,  that  fuch 
benefice  is  in  lapfe  or  lapfed,  whereunto  he  that  ought  to 
prefent  bath  omitted  or  flipped  his  opportunity.  Godm 
242* 

And  in  fuch  cafe  the  patronage  doth  devolve  from  the 
patroo  to  the  bifliop,  from  the  bifliop  to  the  metropolitan, 
and  from  the  metropolitan  to  the  king ;  that  is,  to  the 
bifhop,  as  ordinary;  to  the  metropolitan,  as  fuperiorj 
and  to  the  king,  as  patron  paramount.     Gibf.  768. 

For  it  is  to  be  remembred,  that  churches  and  diocefes 
were  of  common  right  under  the  care  of  the  bifliops ; 
and  it  was  by  particular  indulgence  that  the  patrons  had 
the  right  of  preientation ;  which  being  negleAed,  things 
do  return  to  common  right ;  and  therefore  the  bifliop 
bith  a  true  intereft,  and  a6)s  not  in  the  right  of  the  pa- 
tron, but  his  own.  And  if  the  bifliop  doth  not  collate 
within  fix  months,  then  it  falls  to  the  arehbifliop ;  not 
as  ordinary,  but  as  fuperior ;  to  whom  the  right  of  de- 
wlution  falls  upon  the  inferior's  negled.  Upon  the  me*- 
tropolitan's  neglefi,  then  it  falls  to  the  king  (as  the  law- 
yers expreis  it)  as  patron  paramount  of  all  the  benefices 
within  the  realm  ;  by  which  is  meant,  that  the  king  by 
right  of  his  crown  is  to  fee  that  all  places  be  duly  fup- 
plied  with  perfons  fit  for  them  ;  and  if  all  others  whom 
the  law  hath  intrufted,  do  negled  their  duties,  then  by 
the  natural  order  and  courfe  of  government  it  falls  to 
the  fbpieme  power,  which  is  to  fupply  defeats,  and  to 
reform  abufes.     i  Still.  320.  {g) 

2.  The  term  or  fpace,  in  which  title  by  lapfe  accrues  laoirrcd  10  Us 
fucceffively  to  the  ferementioned  fuperiors,  is  fix  months,  moaihn 
The  canon  law  upon  this  head  did  make  a  diflindion  be- 
tween lay  patrons,  and  clergymen  being  patrons  ;  ap- 
pointing four  months  in  caie  of  the  former,  and  fix 
months  in  cafe  of  the  latter.  But  the  common  law  ob- 
ferveth  not  this  diflindion ;  but  gives  ecclefiaftical  and 
temporal  patrons  an  equal  title  to  prefent  at  any  time 
within  the  fix  mont^is.    Gibf.  768. 


ix)  See  benefice,  /.  9. 
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And  bccaufe  this  coii\pautioo  doth  concern  the  chvrch, 

therefore  it  (hall  be  made  according  to  the  computation  of 

the  church,  that  if,  by  the  kalendar,  for  one  half  year» 

and  not  accounting  twenty-ci^ht  days  to  the  month  ;  and 

the  day  on  which  the  church  becomes  void,  it  not  to  be 

taken  into  the  account.     2  Im/I.  360. 

FiMi  wbtt  dmc  •    s«  As  to  the  time  from  which  the  Gz  months  are  to 

tbenonthtto    commence,   the  rule  of  the  canon  taw  hi  all  cafes  was, 

becompnted.      ^^^^  jj^^  g^  months  fhall  be  reckoned  not  from  the  time 

of  the  voidance,  but  from  the  time  of  notice  i  and  fo  it  n 

)ield  in  fome  of  the  o!d  books.     Giif.  769.  (b) 

Thus  Rolle  faith,  that  the  fix  months  (hall  begjn 
from  the  time  of  the  patron's  knowledge  of  the  avoidance ; 
and  fo  it  was  atljudged  upon  a  writ  in  the  time  of  king 
Edward  the  fecond.  As  if  the  incumlient  die  beyond 
jfea,  the  fix  months  fliall  not  be  computed  from  the  time 
of  bis  death,  but  from  the  time  of  the  patron's  knowledge 
thereof:  and  fo  it  was  adjudged  in  a  cafe  between  the 
abbot  of  St.  Mary's  Tiri^  and  the  biCbop  of  hlorwtch^  in 
a  fuart  n$n  aimtfiU  For  tbe  fix  months  (ball  not  be  reck* 
oned  from  the  death  of  the  laft  incumbent,  but  from  tbe 
time  the  patron  might  (according  to  a  reafonable  c;ompu- 
tation,  having  regard  to  the  diftance  of  the  place  where 
he  was  at  the  time  of  the  incumbent's  death,  if  he  wens 
xrithin  the  realm  at  that  time)  have  come  to  the  know* 
ledge  thereof:  for  he  ought  afterwards  to  take  notice 
thereof  at  his  peril,  and  not  before,  for  that  he  was  in 
fome  other  county  than  that  where  the  church  is»  and 
wherein  the  incumbent  died.     2  ^«//*i  4br,  363. 

And  Dr.  Watfon  faith,  the  law  (he  finds}  hath  been 
holden  to  be,  that  the  fix  months  for  lapfc  upon  an  avoid* 
ance,  (hall  not  be  accounted  but  from  the  time  the  patron 
could  reafonably  be  fuppofed  to  have  notice  of  the  incum* 
bent's  death;  efpecially  if  tbe  patron  or  incumbent  (hould 
happen  to  be  beyond  the  Teas,  or  in  fome  remote  county 
within  the  realm  at  the  time  of  fuch  avoidance  :  but  by 
the  common  law  of  England  (he  fays)  the  fix  months,  as 
he  fuppo/eth,  (hall  be  accounted  from  the  time  of  the 
death.     IVutf,  c.  i.  (/) 

And  Dr.  Gibfon  faith,  forafmuch  as  the  former  notion 
was  attended  with  great  uncertainty,  therefore  the  com- 


"    (i*)  Smejfri  imfus  nou  a  tempore  ^acdli(mis  fiiimrrtht  rffima 
fotius  volumus  ccmfuiari,     X.  3.  8.  5. 

(1)  2  Leomn  46.'    Hjtr  327.  j.    6  Ref.  62. 
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noa  law  hath  made  this  di(iin£lion>;  that  where  th^ 
avoidance  is  occafioned  by  an  a&  between  the  ordinary 
and  the  incumbent  (as  in  the  cafe  of  deprivation^  and  re- 
fignation)  lapfe  fliall  incur  from  the  notice  given  by  the 
biAiop,  or  (if  he  die)  by  his  fucceflbr ;  but  where  it  ia^ 
occafioned  by  the  ad  of  God  (as  in  the  cafe  of  death),  or 
by  the  ad  of  the  incumbent  (as  io,  the  cafe  of  ceffion)t 
DO  notice  need  to  be  given,  bot  the  patron  is  bound  to  take 
notice  of  it ;  and  fo,  lapfe  (hall  incur  from  the  time  of' 
death  or  ccffion.    Giif  769*     i  StflL  251.  (i) 

4.  But  Jfhere  a  cierlc  is  refufed  for  want  of  abilities  or  C«i«  «1im  fb 
morals^  tho'  the  patron  ought  to  have  notice,  that  he  may  lofufficienc 
prefent  another  in  due  time  5   yet  if  he  negled,  the  lapfc  ^^  c/)I*  ^"^^ 
iball  incur  from  the  death  or  ceffion,  and  not  from  the 
time  of  the  notice.     And  in  this  cafe,  where  a  (piritual 
perfoD  prefents  an,  illiterate  clerk,  it  hath  been  adjudged* 
that  lapfe  incurs  without  any  notice,  ^ecaufe  the  law  fup* 
pofeth  fuch  to  be  judges  of  the  abilities  of  their  clerk,  and ' 
that  therefore  thev  ought  not  to  have  prefented  an  infuf- 
ficient  cleric.  '  2  RoXs  Abr.  364.     Gihf.  769. 

It  bath  alfo  been  held,  that  altho'  no  lapfe  (ball  iociUTt 
if  no  notice  be  given ;  yet,  if  in  fuch  cafe  a  ilranger 
prefent,  and  his  clerk  is  inftituted  and  induded,  and  the 
patron  gives  no  diQurbance  within  fix  months,  be  has  no 
remedy  for  that  turn  :  becaufe  indudion  is  a  notorious  aft, 
•f  which  he  is  bound  to  take  notice.      GibJ,  769.  tf^pf 

65. 

But  if  the  clerk  whether  of  an  ecclefiaftical  or  lay  patron 
be  not  refufed,  but  only  the  biftiop  doth  delay  the  exami- 
nation of  him,  whereby  the  fix  months  pafs ;  lapfe  (hall 
Dot  incur,  becaufe  the  church  remains  .void  by  the  bi^ 
(hop's  own  default,  and  he  is  thereby  a  difturber.  IVaif. 
r.  12.  (nv) 

5*  And  generally,  lapfe  (hall  incur  or  not  incur,  accords  Wliece  tbelipfii 
ing  as  it  h^ppeneth  or  do:h  not  happen  thro'  the  default  o^ l^ef^^^** 
thf^  bi(hop^  and  according  as  he  is  named  or  not  named  own  dcfaulu 
in  the  writ  of  quart  impedit^  brought  upon  that  occafioi). 


(i)  lo  genera] J  where  a  perfon  is  deprived,  notice  of  the 
feDteneemaft  be  given  to  the  patron  before  a  lapfe  (hall  accrue 
to  the  biihop.  See  IFat/.  c  6,  ^/*,  52.  £</.  4.^  Dj^'  292. 
Bot  if  an  iDcumbent  be  inducted  into  a  fecood  living  within 
the  ftatote  21  i^.  8.  the  firi!:  is  voided  ipfofa^o^  and  notice  is 
not  neceflarv.     Cr§,  E!tz.  6oi,    Cro.Car.^^j. 

(/)  See  VeneHcei  L  III.  {m)  1  Rail.  Ah,,  366. 
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So,  if  be  will  not  award  a  jus  patr§natus  when  required, 
or  refufeth  the  clerk  without  caufe,  and  the  church  be- 
comes litigious ;  in  fuch  cafes  the  lapfe  (hall  not  incur. 
But  if  he  do  what  is  his  duty  upon  a  preibotment  made  to 
him,  and  refbfeth  with  good  caufe,  and  is  not  named  in 
.  the  quan  impedit ;  or  if  no  prcfentation  is  made,  and  jret 
a  quarg  imptdit  is  brought  again (^  patron  and  ordinary  ;  the 
lapfe  (hall  incur,  and  bis  collation  thereupon  (ball  be  good. 
Gibf.  j6g.  (») 

Alfo,  after  ihe  commiffioners,  and  upon  zjm  p&tr§natMi 
awarded,  have  certified  the  right  as  it  is  foun<|  before  them, 
the  bi(hop  (hall  not  take  advantage  of  the  lapfe ;  that  is, 
if  the  cleik  of  the  patron  for  whom  it  is  certified  doth 
afterwards  make  a  new  requeft  to  the  ordinary  to  be  ad- 
mitted, which  may  be  done  upon  thefirfl  prefentation ;  but 
without  fuch  af'cr  rrqued,  the  ordinary  may  have  the  void 
turn,  as  by  lapfr,  fuch  inquiry  and  certificate  notwrthfiand- 
ing.     fyutf,  c.  1 2. 

Alfo  if  when  a  church  is  litigiouf,  no  jys  p.7tr§tiaiMS  is 
awarded,  but  only  an  itffife  of  darrein  prefentmtnt  or  quan 
impidit  is  brought  by  one  party,  who  dottt  recover  againft 
the  other;  if  the  bifhop  was  not  named  in  the  writ,  and 
the  fix  months  pafs  pending -the  fame,  lapfe  (hall  incur,  for 
that  there  was  no  default  in  thebifhop  And  tho'  the  pa- 
tron in  fuch  Cdfe  doth  recover  within  the  fix  months  i 
yet  if  the  fix  months  pafs  before  the  writ  to  the  bi(hop  be 
i  taken  forth,  lapfe  (hall  incur :  and   if  the  ordinary  doth 

collate  before  the  receipt  of  the  writ;  his  clerk  (hall  not 
be  rentoved.  And  fo  ic  is,  if  after  the  recovery  within  the 
fix  months,  the  defendant  doth  bring  a  writ  of  error,  and 
the  fix  months  do  pafs  pending  the  fame  ;  unlefs  the  plain- 
tiff* before  the  fix  months  by  fuch  means  pafs,  doth  bring  a 
quare  impedit  airainft  the  bifhop,  for  thereby  it  hath  been 
faid  that  l^pfe  (hall  be  prevented.  However  it  is  generally 
faid,  that  if  a  quan  impidit  in  any  ca^e  be  brought,  and  the 
bifhop  be  n;>med  therein,  lapfe  (hall  not  pafs  to  the  ordi- 
jriary  pending  the  writ,  ff^atf,  c.  I2«  {$) 
htp(tik»\\  Mt  6«  Title  by  lapfe  can  never  accrue  to  the  metropolitan, 
incur  per  fal-     qj.  jq  ^jjg  king,  unlcfs  it  hath  firft  accrued  to  the  immediate 


(«)  Cro,  Ja.  93*     Hob,  200. 

(0]  Hob*  201.  Ann  a  s^  admittas  may  be  fued  oat  againft 
the  bifhop.  3DbolD(0l|»  14.  Bat  he  ouf»ht  to  fee  that  the 
cure  be  ferved  by  <iilowRnce  out  of  the  profiu,  to  be  ukea  bj 
ftqucilraiioo*    Qro>  Ja.  93.    Lancafn  v.  Uavt^ 
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OTdinary.  Tl^is  !s  agrf  ed  on  all  hands,  even  tho*  th«  lapfe 
be  loft  by  default  of  the  ordinary^  as  for  want  of  giving 
notice,  or  the  like  j  and  for  the  fame  reafon,  tf  a  clerk  is 
inftituted,  ai)d  remains  eighteen  months  without  indue* 
tion ;  tho*  inftitution  is  no  plenarty  againft  the  king,  yet 
being  fo  againft  the  bifhop,  no  title  by  lapfe  (hall  accrue  to 
Ihc  king.     Gibf  769.  H^at/l  c.  12.  (p) 

And  by  the  ftatute  of  the  25  £d.  3.  ft.  3.  c.  7.  .  Bicaufi 
that  many  prtfintmenis  U  diwrs  kemficisofhdy  churchy  at  well 
$f  tbg  patrwagi  of  lay  people^  as  of  people  of  holy  churchy  which 
were  ifnd  by  fix  months^  whereof  the  collation  by  lapfe  of  timi 
was  devolute  and  of  right  pertaining  to  the  ordinaries  of  tht 
places.,  were  Tf  covered  by  the  ling  by  judgments  thereof  given  of 
the  ajfent  of  the  (aid  patrons ^  in  diceit  of  the  faid  collationt  fo 
made  reof  nobly  hi  the  faid  ordinaries  \  in  which  pleas^  the 
ordinaries,  nor  their  clerks,  to  whom  they  did  give  fuch  bene» 
JleeSf  were  not  receivtd  to  Jhew  nor -d* fend  their  right  in  this 
behalf^  nor  to  counterplead  the  kittg^s  right  fo  claimed:  the  khtg^ 
by  the  ajfent  of  the  parliament^  wUletb  anehzranteth  for  him 
and  bis  hcirs^  that  when  archht/hops^  bi/hops^  or  other  o^di* 
stories  have  given  a  benefice  of  right  devolute  to  him  by  lapfe  . 
of  time^  and  after  the  king  pre  enteth  and  taketb  the  fuit 
againjl  the  patron^  which  per caje  will juffer  that  the  kin^jfhall 
recover  without  action  tried^  in  deceit  of  the  ordinaries,  or  the 
fojfejfors  nf  the  faid  benefices ;  that  in  Juch  cafe,  and  all  other 
cafes  like,  where  the  iing*s  right  is  not  tried,  the  archb'fl}9p  or 
bifl^p,  ordinay,  or  poJfejfor,fl)aU  be  received  to  counterplead  the 
title  taken  for  the  king,  ynd  to  have  his  anfwer  and  toflytw  and 
defend  hii  right  upm  the  matter^  aitho  ttat  he  claim  nothing 
in  tho  patronage  m  the  cafe  aforejaid. 

7.  Aliho'  the  biftiop  be  both  patron  and  ordinary,  he  Bifhop  belnt 
Ihall  not  have  a  double  time  to  prefcnt  in,  but  only  fix  ^^"^  P""*" 

months,  before  title  by  lapfe  accrues  10  the  n^etropolitan.  Jj",n**^ot'h*¥e 
And  there  is  a  parity  of  reafon,  for  its  pafling  from  tbe  twice  fix 
metropolitan  to  the  king  in  fix  months,  whr-re  the  me-"*^**'^- 
rropolitan  is  both  patron  and  ordinary  (as  it  frequently 
happeneth   in  churches  within  his  own  dioccfe)  ;   for  the 
title  by  lapfe  is  in  the  nature  of  a  truft,  and  not  of  an  in- 
f erefi  i  and  the  fe!f-iame  perfon  who  hath  negiedied  ^hat 
iruft,   and  kept  the  church  deftitute  of  a  paftor  for  one  fix 
months,   ought  not  in  equity   to  have  it   in  his  power 


(^)  Co.   lit.^   344.  b.      2  Roll.   Ab.  368.     Cro.  Ja.  93. 
flirw*  498.^ 
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to  keep  it  vacant  for  fix  moDtba  more.     Git/.  769* 
fTatf.  r.  12. 
Lapfeiiiccrrfd        8.  If  an  archbifliop  doth  vifit  an  inferior  diocefe,  and 

f  "iiui^^fil  ^^^^  '"***^'^  ^^^  ''**°P  ^"''"8  ^^^  vifitaiion  (as  the  ufe  la), 
uuoa*  and  afterwards  during  the  vifttation  and  inbibiiioOtt  sni) 

before  any  releafe  made  by  the  archbifliop.  fome  church 
in  the  fame  diocefe  doth  lapfe  }  altho*  that  the  jurifdiAioq 
of  the  ordinary  be  fufpended  during  the  vifitatton,  fo  that 
be  cannot  in  any.  fuch  cafe  collate,  his  clerk  hirofclf^  jei 
be  (hall  have  the  benefit  of  the  hpfe,  and  not  the  arch- 
bifliop i  to  whom  in  this  cafe  the  bill)op  mud  as  a  com* 
mon  perfon  prefent  his  clerk,  and  the  archbifliop  as  his 
ordinary  ought  to  inflitute  upon  fuch  prefentmcnt.     If^at/^ 

C.  12.    {^) 

And  the  reafon  is  plain  ;  for  altho*  the  biOiop  is  under 
inhibition  during  the  time  of  the  vifitation,    yet  fuch  in- 
hibition reacheth  not  his  right  of  patronage,  but  only  fuC- 
pends  his  right  of  inftitution  and  collation ;  and  therefore 
the  only  diiFerence   is,  that  infiead  of  collating  by  his 
own  authority,  he  is  to  prefent  his  clerk  to  the  archbifliop 
for  inftitutioii.     Gihf.  770. 
BiAirp  dvtng  ^r.     9^  If  title  by   lapfe  is  accrued  to  the  bifliop,  and  be 
ter  Upfc  iowr-  jjcj^  ^^  jg  tranflaCed,  or  deprived,  before  he  takes  the  be* 
^^"^  nefit  of  it  j  the  devolution  is  to  the  metropblitao,  as  he 

is  guardian  of  the  fpirituahies,  and  as  this  is  not  an  in* 
tered^,  but  a  mere  fpiritual  trufl.  For  altho'  it  is  laid 
down  in  an  ancient  writ,  as  a  thing  notorious,  that 
churches  which  belonged  to  the  collation  of  bifliops 
while  they  lived,  do  belong  to  the  king  by  reafon  of  his 
cuftody  thereof  in  the  time  of  the  vacation;  yet  this  re- 
lates only  to  fuch  voidances  as  belong  to  the  bifliops  in 
their  own  right ;  but  lapfcs  belong  to  the  guardians  of 
the  fpiritualties,  whoever  they  be.  IVatf.  c.  I2«  Gihfm 
770.  (r) 
IX-"  laf 'c  froo  JO.  By  the  (tatuteof  Prerogativa  rcois,  17  Ed,  2.  c.  8. 
Uf  *tijig.  Qj-  ^ijj^jrcbts  being  vacant^  thi  advowfons  wberiof  Msng  to 

the  king^  and  other  frefent  to  ike  fame^  whtreypgn  dihatt 
4irifetb  ittwun  thi  king  and  othtr  :  if  tbi  king  hy  award  oftbt 
€§urt  do  recover  bis  prf/eniation^  th'  it  be  after  the  lapfe  of  fix 
months  from  the  time  of  the  avoidance^  no  timejball  frijuaiu 
hiaiy  fi  that  be  prefent  within  the  fpace  cf  fix  months. 


9)fca  JUiLJb.  \(,i, 
1  jro  69.     2  /?;;/.  ,/i.  -,4;;.  3^;. 

The 
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The  OVMiiing  of  which  fiatute  it,  that  where  ■  charch 
belonging  lo  the  paironage  of  the'  king  'u  litigious,  vi4 
not  recovered  in  fix  months,  lipfe  (hall  not  incur,  as  m 
the  cale  of  a  common  perfon :  but  the  latl  daufe  fecm^ 
cth  to  be  a  limitation  of  that  privilege)  viz,  on  condfr 
tioQ  that  the  king  prelcnt  within  rhe  fpacc  of  fix  months 
after  it  ib  recovered  ;  and  if  be  prclpnt  not,  then  iapfc  to 
incur.  But  it  being  a  maxim  in  law,  that  tudlum  ttmpus 
Kt»rrit  r4gi,  md  the  retraining  wnrdi  being  not  exprcla, 
that  the  pteiogative  fliall  be  refttained  in  that  particular, 
but  only  words  of  implication;  the  law  is  taken  to  be 
that  the  church  can  in  no  wife  go  in  lapfe  from  the  king. 
Ciif.  766,  770. 

And  therefore  there  is  no  remedy  againft  a  negteA  ici 
the  king  to  fill  vacant  churches,  but  only  the  ordirtary's 
fetiUEftriDg  the  profits  of  the  church,  and  appointing  a 
ckik  to  lerve  the  cure.    Giif.  770.  {t) 

1 1.  Afier  a  church  is  lapted  to  the  immediate  ordinary,  Pmmd'i  riikt 
if  the  patron  doth  prefent  before  the  ordinary  hath  filled  ^^*^!^^ 
the  cbutch,   the  ordinary  ought  to  receive  his  clerk.     For  gg,  uki^ 
laple  10  the  ordinary  is  only  an  opportunity  of  executing 
a  tnifi,  viz.  of  feeing  the  cure  fupplied  in  cafe  of  the  pa- 
non'a  ncgle£l  j    which    being  perfonncd    by    the  patron 
himldf,   the   ordinary    can    uke  no  advanuge   by  it« 
Jf^at/.  e.  II. 

And  the  like  law  is,  if  lapfe  be  accrued  to  the  metro* 
politan:  for  then,  it  the  patron  prefent  to  the  inferior 
ordihary,  whilft  the  church  remains  void,  he.it  bound 
to  receive  his  clerk,  and  the  metropolitan  is  barred. 
Jfl^.  t.   12.  (/) 

But  if  the  ordinary  of  the  diocere,  or  nieiropolitana 
hatfa  coUaicd  his  clerk,  whilft  the  turn  was  refpedively 
theirs,  aliho'  the  clerk  be  not  induced  ;  the  patron's 
clerk,    if   afier  that   prefenied,    is  not  to  be   admitted. 

ffw; ,.  „.  (.) 

'Or  if  the  inferior  ordinary,  after  the  time  is  gone  by 
hple  to  the  metropolitan,  hath  collated  his  clerk  to  the 
bCDctice  that  is  in  lapfe  ;  altho'  this  collation  be  tortious 
to  the  metropolitan,  yet  it  feems  that  it  takes  away  the 
ptdcfltation  of  (he  pairon,  (o  that  he  fball  not  prefent, 
end  ts  only  an  ufurpatioti  upon  the  metropolitan  {w) :  and 


-^'  14,/r.  7.  ai.     Z)r.  y  5/b/  2.  36. 
'  tJ^Ar/.  1^.    IfiauM  14.  Dr.h  Simd. 
r*fj>  (w)  z  RiB,  At.  3SO.  36S. 

therebj 
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thereby  the  metropolitan  is  put  out  of  pofleffioa^and  dri« 
ven  to  his  quart  imptdit.     Watf.  c.  I2.  (x) 

It  hath  been  a  queftion,  whether  the  bifliop  ought  to 
^  admit  the  patron's  clerk,  after  the  title  of  lapfe  is  pafled 
from  the  metropolitan  io  the  king'  (/)•  And  by  Hobart, 
the  patron's  prefencation  takes  place,  after  the  church  is 
lapfed  to  the  king,  if  it  be  exhibited  to  the  ordinary  before 
the  king's;  becaufe  the  patron's  right  to  prefent  conti- 
nueth,  until  the  title  by  lapfe  be  executed,  and  the  king's 
tide  is  not  vefted  in  him  in  this  cafe  abfolu^ely,  as  other 
titles  are,  but  conditionally,  viz.  if  he  doth^prefent  before 
the  patron  ;  becaufe  the  king  hath  it  only  as  fupfcme  ordi- 
nary. But  by  others,  the  turn  is  by  lapfe  fo  vefted  in  the 
king,  that  if  the  patron's  or  other  peribn's  clerk  be  ad* 
mitted  to  a  chtjrch,  after  it  is  come  to  the  king  by  lapfe  ■; 
'  the  king  by  quan  impedlt  may  recover  the  prefentaneot, 
and  remove  fuch  clerk.  And  this  latter  cpinioo  is  ukcn 
to  be  the  law.  So  if  the  king  hath  title  by  lapfe,  to  pre« 
feot  to  A  prebend  of  his  free  chapel,  for  that  the  dean 
thereof  bath  not  collated  to  it  within  fix  dionths ;  the'  the 
dean  doth  collate  before  the  king  prefents,  yet  the  king 
(hall  remove  his  clerk.  '  fVaif.  c.  i%.  {%). 

And  this  power  in  the  king  is  in  eflft'd  the  fame  that  the 
pope  claimed  and  exercifed ;  as  appears  by  the  diredion 
given  to  his  legates  in  this  very  cafe,  which  became  part 
of  the  body  of  ihi  canon  law ;  where  fpeaking  of  fuch 
benefices,  or  dignities  as  were  lapfed  to  him,  and  filled  hf 
the  patrons  notwithBanding  fuch  lapfe,  he  orders  them  to 
permit  the  perfons  fo  presented,  if  they  be  perfons  fit  and 
fufHcient,  peaceably  to  enjoy  the  fame;  otherwife  that 
they  remove  them,  and  put  others  fufficient  in  their  place;. 
Gihf.  770.   {q) 

But  if  in  fuch  cafe,  the  patroi>'s  clerk  is  fu flPered  to  die 
incumbent,  or  is  deprived,  the  king's  turn  is  ferved,  and 
he  hath  loft  the  acivantage  of  the  lapfe.  Upon  which  head 
all  the  books  are  clear,  as  to  death  ;  and  moft  of  them,  as 
to  deprivation ;  but  many  of  them  will  not  allow  the  fame 


{x)  6  Rip.  30.  b.   Grten^sca/e.    Jh.  50.    Bopwclfs  qa/t* 

(y)   tytr  277. 

(s)  B3f  Hohart,  the  patron's  title  contioues  agaiaft  the  kiAg 
as  well   as  ordinary   till  the   lapfe  be  executed.     HqB.   15^ 
^ce.  Huiion  24.     Contra  2  R9,  Ab,  368*    Qr§,  J^.  ^\6. 

{a)  X'  !•   10,  4* 

fcafon^ 
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reafon,  in  cafe  of  refigaation,  becaufe  there  is  room  to  fuf- 
ped  fraud  and  coirin.     Gilff.  770.  (h) 

12.  A  donative  remaining  void  necer  goes  in  Ispfe,  Hoiapf^of  ^ 
unlefs  it  be  fpecially  provided  for  by  the  foundation,  or^oaatitc. 
by  compofition  afterwards ;   but  the  ordinary  may  com* 
pel  the  patron  to  fill  the  fame,  by  ecdefiaftical  ceofures, 
JFatf,  c.  1 2.  {c) 

But  if  it  is  augmented  by  the  governors  of  queen  Anne*s 
bounty,  it  will  lapfe  in  like  manner  as  prefencative  livings. 
1  G.  Ji.  a.  r.  10.  /  7.' 


1. 1>  Y  the  common  law,  bifhops  with  the  confirmation  l>^>^  W  tb« 
-"  of  the  dean  and  chapter,  mafter  and  fellows  of  ***"*®°* '••^^ 
any  college,  deans  and  chapters,  mafier  or  guardian  of 
any  hofpital  and  his  brethren,  parfon  or  vicar  -with  the 
content  of  the  patron  and  ordinary,  archdeacon,  preben- 
dary, or  any  other  body  politick,  fpiritual,  and  ecclefiafli- 
caU  might  have  made  leafes  for  lives  or  years  without  li- 
mitation  or  l^int ;  and  fo  migKt  they  have  made  gifts  in 
tail,  or  eftates  in  fee,  at  their  will  and  pleafure ;  whereupon 
not  only  great  decay  of  divine  fervice,  but  dilapidations  and 
other  inconveniences  enfued ;  and  ihcrefore  they  were 
difabled  and  refirained  by  feveral  flatutes  (^).  1  h/t.  44. 

3  ^^'  75- 

Corporations  ff^gregate^  conffting  cf  divers  perfons,  as 

mafter  and  fellows,  dean  and  chapter,  might  of  themfelves 
bare  made  fuch  granr^,  without  confirmation  ;  nor  is  any 
confirmation  yet  required  to  fuch  leafes  as  they  may  make 
by  ftatute.     Gifff  744. 

But  the  law  did  not  think  fir  to  trufl  a  fingte  perfon, 
or  felt  corporation,  as  an  archbifbop.  biihop,  archdeacon, 
prebendary,  parfon,  vicar,  with  the  difpofiiion  of  eflates 
held  in  right  of  the  church  ;  and  therefore,  by  way  of  re- 
ftraint,  appointed  rhe  affent  and  confiimation  of  fonie 
others,  without  which  iheir  grants  ihould  not  be  valid 
Ugaioft  the  fucceilbr.     A/. 


(^)    7  J?#/.  28.     Bafiitrvillis  ca/t.     Cro.  Eiiz.  44.     Crt, 
ym.  53  aod  al6.     Hetley  125.     1  Andtrf.  148. 
(r)  7V/-V.  61.     Ctf.  Lit,  344.  A. 
\i\  StcP0f/g.  573.  and  cafes  there  cited. 

Accordingljr, 


3^4  %tjldtti\ 

According!)^,  all  leafes  of  archbilhops  and  bifliops  (Cp 
bind  their  fuccelTors)  were  to  be  confirmed  by  the  de^  aod 
chapter,  or  deans  and  chapters  if  there  be  feveral  chapters ; 
leafes  of  deans,  by  the  bifliop  and  chapter  i  leafes  of  arch- 
deacons^  prebendaries*  and  the  like,  by  the  bifliopy  dean, 
and  chapter ;  leafes  of  parfons  and  vicars,  by  the  patroa 
and  ordinary ;  and  leafes  of  the  incumbent  of  a  donative,  by 
the  patron  alone :  but  if  the  king  be  pa:ron  of  a  prebend,  or 
the  like,  then  the  king  and  dean  and  chapter,  and  not  the  bi« 
fhop,  ought  to  confirm  the  leafe.  Gihf.  744.  Diggi^  p.  i» 
c.  10*     fVatf.  c.  44. 

But  all  thefe  fole  corporations,  as  archbiihops,  bifliop*, 
archdeacons,  prebendaries,  and  the  like  (parfons  and  vi* 
cars  only  excepted)  were  enabled  by  the  ftatute  of  the 
32  H,  8.  hereafter  following,  to  let  leafes  for  twenty-one 
years  or  three  lives,  without  confirmation ;  provided  thtf 
JO  fuch  leafes  the  conditions  and  limitations  of  the  faid 
a£^,  as  to  the  expiration  of  the  old  leafe,  the  commence^ 
ment  of  the  new,  the  refervation  of  rent,  and  the  like, 
were  punfiually  obferved;  but  if  not,  confirmation 
remained  neceiTary,  as  before,  in  order  to  bind  the  fuc* 
cefTor.  And  with  confirmation,  long  leafes  of  fole  cor- 
porations continued  (fo  far  as  that  ad  is  concerned)  lo 
be  good  against  the  fuccefTor,  as  they  had  been  at  the 
common  Uw.     Gibf»  744. 

Afterwards,  by  the  flatutes  of  the  i  £/•  13  EL  and  18 
EL  all  corporations,  whether  fole  or  aggregate,  were 
dlfabled  from  making  leafes  for  more  than  twenty- one 
years  or  three  lives ;  and  all  (except  bifhops)  from  mak- 
ing  any  new  leafe,  where  the  old  was  not  expired  or 
furrendred  or  ended  within  three  years.  In  which  cafes, 
confirmation  was  excluded,  and  could  avail  nothing;  and 
therefore  confirmation  is  of  real  efFe£t  only  to  two  foria 
of  fole  corporations,  viz.  1.  To  parfons  and  vicars; 
who  being  fpecially  excepted  out  of  the  enabling  ad  of 
the  32  £L  8.  cannot  «ior  ever  could  bind  their  fucceflbri 
without  confirmation  :  and,  2.  To  bifhops ;  who  being 
not  included  in  the  ref^raint  of  the  18  EL  hereafter  mei^ 
tioned  againft  concurrent  leafes,  may  fiill  (as  at  commoo 
law  they  might)  let  fuch  leafes  at  any  time,  with  confix 
mation  ;  as  will  appear  mure  particularly,  in  the  recital 
and  explanation  of  the  feveral  flatutes.  Gibf,  744. 
U%(t%  by  the  2.  By  the  32  H.  8.  c.  28.  All  Uafei  to  hi  made  e/awf 
eD.ibnng  ftatute  momrs^  lands  J  tcnemtnts^  or  other  heredhamtnts^  by  writimg  !»• 
•S  ihe  3»  H.S.  ^g„i^^^  under  feal^  for  term  of  years^  or  for  term  ofUfu  h 
any  perfon  or  pcrfons  being  of f ullage  of:iucnty,' oneycars^  bfo^ 

in 
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iftg  any  iftaii  6f  inhtritafiu  iitber  in  fa^fimph  or  infee'taiU 
m  thtir  own  right,  or  in  the  right  of  thnr  thurchei  orwivef^ 
or  jointfy  with  their  WitHS^  of  on  tfiatt  of  inhtritance  madt 
hefon  the  tovntun'or  after ^  Jhall  he  good  and  ^eifutd  in  the 
law  againft  the  UJJorT^  their  wives^  heirs^  andfutcejfwrr^  and 
every  of  them^  according  to  fttcb  efiati  as  is  compri/ed  kndfpe* 
cified  in  every  fucb  indinture  of  //ar/r,  in  iiie  manner  tind 
ferm  as  the  fame  fiibuld  haVe  heen^  if  the  lej/ors  thereof  ant 
every  of  tbem^  at  the  time  of  the  making  of  fueb  leafes^  hat 
keen  lawfully  feifed  of  a  good ^  perfect  andfure^ejlaie  offee-fba^ 
pit  thereof^  to  tbtif'  own  only  ufes.     f.  i. 

But  this  Jhall  not  extend  {\)to  any  Uafes  to  be  made  of  any 
manors^  lands^  tenements^  or  hereditaments ^  hieing  in  the  hands  if 
a^iy  farmer  or  farmers^  by  virtue  of  an  old  teafe^  unlefs  toe 
fame  old  leafe  be  eitpired^  furrendred,  or  ended  within  one  year 
next  after  the  making  ofthefaid  new  Uaft ;  kor  {i)/haUex* 
lend  to  any  grant  to  be  made  of  kny  revirfkn  of  any  manors^ 
Jdndt,  tenements f  or  hereditaments  ;  nor  (3)  to  any  leafe  rf  any 
manors^  landSf  tenements^  er  hereditaments^  which  have  not  mefi 
eimmonfy  been  letten  tofarm^  or  occuffi4d  by  the  farmers  thereof 
iy  the  fpace  of  twenty  years  next  before  fucb  leafe  t hereof  nutde  i 
nor  (4}  to  any  leafe  to  be  made  without  impeachment  ofwa/le  s 
nor  (5)  to  any  leafe  to  he  made  above  the -number  of  twenty'* 
'one  yfyrs  or  thfee  lives  at  the  moflfrem  the  day  of  the  making 
thereof  \  and  (6)  that  upon  every  fuch  leafe  there  be  referved 
^rbf  during  the  fame  leafe^  due  and  payable  to  the  leffors  their 
teirs  andfuciejfors  ta  whom  the  fame  lands  Jhould  have  come  after 
the  deaths  of  the  leffirs  if  no  fuch  leafe  had  been  made  tlitre* 
of%  and  to  whom  the  reverji^n  thereof  fhall  epp*rtain^  accord" 
sng  to  their  ejiates  and  intrefts^  fe  much  yearly  farm  or  rent^ 
or  mi¥ey  as  hath  been  mojl  accuftomahly  paid  for  the  fame 
within  twenty  years    next  before  fuch  leafe  thereof  made. 

r.  2« 

And  eneryfucb  perfon  to  whom  the  reverjion  Jhall  appertain^ 
^afier  the  death  of  fuch  Itjfors^  or  their  heirs^  JbaU  have  like 
yettiedf  and  advantage  againji  the  lejjees^  their  exetutors  and  of" 
Jfjfni\^  as  the  fame  UJfer  might  have  had  againfl  the  fame  leffee: 
fotbat  if  tie  lejffir  were  fetfed  of  any  fpecial  ejiate  tail  of  the 
y&i*«  herediiaments  at  the  time  of  fuch  leafe,  the  ijfue  or  heir 
*0f  that  fpecial  ejlafe  fhall  have  the  reverjien^  rents,  and  fervlces^ 
r^erVfd^pon  fuch  leafe  after  the  death  cf  the  jaid  leffir^  as  the 
iifir  bimfef  might§bave  had  if  he  had  lived,     f.  2. 

PeMekdi  that  nothing  herein  Jhall  extend  to  give  any  liberty 
irfoneer  t^  any  parfon  er  vicar  of  any  church  or  vicarage^  to 
enaj  leafe  er  grant  of  any  of  their  mejfuages^  landsj  tone* 
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nunis^  tithes^  pr$fiiSt  #r  bif'iJitmHiitis^  hUnging  t$  their  itmrehH 
mr  viemrageSf  Hbirunfo  §r  im  019  ufAiir  wuumr  than  thtj 
might  Imve  Atu  kgfne  tbi  mMng  rf  this  a^»     f.  4. 

JU  Jidfm  U  hi  maii^  Vc]  Before  this  Aacufc,  titho* 
o^rponitions  aiggregate  of  many  (as  deans  and  chapters) 
night  have  made  long  leafes  for  lives  or  years,  of  them- 
felves  and  without  any  conl'eot  or  confirmatioo ;  jcC  if 
fuch  leafes  had  been  made  by  a  foie  corporation  (as  hi* 
ihop>  archdeacon,  prebendary),  and  not  confirmed  by  fuch 
other  perfon  or  perfons  wbofe  confent  was  neceflary,  they 
expired  with  th?  lefibr^  and  could  not  bind  the  fuccefibr. 
But  by  this  ftatute,  all  fuch  foIe  corporations  (except 
parfons  and  vicars)  are  nmUtd  to  make  leafes  for  twentyr 
one  years  or  three  lives,  without  ^ny  confirmatioii  what* 
foever  (the  feveral  conditions  which  foUow  in  the  flatHte 
being  pundually  obferved)  :  for  which  reafon  it  is  called 
the  eimbting  ftatute,  and  fo  it.  wholly  was,  and  had  no- 
thing in  it  of  reflraint  ^  but  left  aggregate  corpofaMoiis» 
and  alfo  (ble  corporations  with  proper  cemfent^  to  their  full 
liberty  of  going  on  to  make  all  fuch  leafes  as  they  might 
have  made  before;  without  being  limited  at  all  to  the 
conditions  of  this  ftatute,  if  they  had  but  the  ftme  pro* 
per  confirmation  or  confent.    Gihf  732. 

Of  any  man$rs^  Umd$^  tenements^  or  ether  hereditawuuis^  It 
muft  be  of  lands,  tenements,  or  hereditaments,  manuraUe 
or  corporeal,  wmch  arc  nctreiTary  to  be  letten,  and  where- 
cut  a  rent  by  law  may  be  reserved ;  and  not  of  things 
that  lie  in  grent,  as  advowfdns,  fairs,  markets,  fran- 
chifes  and  the  like,  whereout  a  rent  cannot  bs  refetved. 

):  )r  the  better  underft^nuing  cf  whirb  rule,  it  will  be 
necelury  to  take  noci:e  ot  feme  dirundions  which  plainly 
ari:?  out  of  the  books.  As,  firil ;  Ail  the  books  agree, 
that  a  leafe  for  three  Hves^  of  tithes  or  other  incorporeal 
inheritance,  will  not  bind  the  fucceflbr,  becaufe  he  woold 
then  be  wif^out  the  tithes  or  other  t'uch  incorporeal  in« 
herirance,  and  have  no  remedy  fur  the  rent  thereon  re- 
fervcJ;  for  diflrain  he  coulJ  no:,  becaufe  there  wou!d 
be  no  place  wherein  to  take  any  diftrefs,  the  things  leafed 
or  granted  bring  perfcAiy  incorporeal,  and  invifible;  an 
aflizc  he  could  no'  have,  becaufe  either  he  bad  not  feifin, 
or  if  he  had  vet  there  woulJ  he  nothing  to  p.jt  in  view  of 
the  recognitors ;  and  an  a£lion  of  d.bt  he  could  net 
tTiainiain  during  the  leafe,  becaufe  being  for  three  lives, 
taat  is  an  eltate  of  freehold,  which  ^iil  endure  00  adioo 
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cF  debt  fo  long  as  it  tontiaues :  and  (b  the  Aicceflbr  in 
fuch  cafe  would  have  no  manner  of  remedy  for  the  renc 
referved,  which  would  be  againft  the  exprefs  provifion  and 
intent  of  the  feveral  ads.  Secondly,  it  is  held  in  fome 
books,  that  a  leafe  /gt  twenty' one  ytars  of  fuch  incorpo- 
real inheritance,  tho*  they  have  been  ufually  demifed, 
and  the  ancient  rent  be  thereout  referved,  is  yet  voidable 
by  the  fucceflbr  within  tjiefe  ftatutes :  becaufe  tho*  fhaf 
tent  referved  be  good  by  way  of  contrad  between  the 
IdTor.and  leflee,  and  an  a«3ion  of  debt  may  be  maintained 
for  the  recovery  thereof,  yet  they  fay  it  is  not  fuch  a  rent 
as  ia  incident  to  the  reveraon,  nor  thall  pafs  with  it  to  the 
fucceflbr;  an4  therefore  the  fucceflbr,  having  no  remedy 
for  the  rent,  fhall  not  be  bound  by  the  Icafe.  5  Co,  3. 
lift.  44. 

But  this  point  feems  to  have  been  flialcen  by   con- 
trary refolutions.     For  fome  books   exprefsly  hold  fuch 
leafe  for  years  to  be  eood  againft  the  •  fucce  Jor,  becaufe 
they  fay  he  has  remedy  for  the  rent  by  adion  of  debt* 
and  fay  it  has  been  fo  judged,  and  take  the  diveifuy  be- 
tween fuch  leafe  for  years  and  a  leafe  for  life.     Alfo  they 
fay.  that  the  rent  iflues  out  of  the  tithes  in  point  of  ren- 
der, tbo'  not  in  point  of  remedy ;  becaufe  no  difirefs  can 
be  taken  for  it}  but  that  is  fupplied  by  the  a£lion  of  debt, 
^  which  lies  for  fuch  rent,  and  fliall  devolve  on  the  fuccef- 
for;  and  that  fuch  rent  doth  not  lie  only  in  privity  of 
contra£^,  as  a  fum  in  grofs,  but  is  incident  to  the  rever- 
lion,  otherwife  the  fucceflbr  could  not  have  it,  being  only 
privy  to  the  eftate,  not  to  the  perfonal  contracts  of  his 
predeceflbr.     And  to  this  opinii  n  the  court  inclined,  but 
thought  it  a  point  of  great  confequence,  and  therefore  to 
avoid  it  gave  judgment  en  another  point  which  was  clear. 
Thirdly,  all  the  books  agree,  that  a  leafe  Fur  three  lives  or 
twenty-one  years,  of  a  manor  with  the  advowfon  append- 
ant  or  of  lands  or  houies  and  of  tithes,  ufually  let  therewith 
referving  the  ancient  rent,   and  the  like,  is  good  and  (hall 
bind  the  fucceflbr ;  for  tho'  the  rent  doth    not  iflue  out 
of  the  advowfon,  or  tithes,  in  point  of  remedy,    >et  the 
rent  is  greater  in  refpe£^  thereof,   and  the  fucceflbr  hath 
bis  remedy  for  the  whole  rent  upon  the  lands  or  other 
corporeal    .inheritance    let     therewith.      AnJ     Vaue,han 
proves  this  from  the  exprefs  words  of  li^^  iiatute  of  the 
13  EU%,   which  aie,  that  all  leafcs  by  any  fpiritual  or  ec- 
defiallical  pcrfons,   having  any  lands  tenements  tithfs  or 
faereditamen:s,    (other  than  for  iweniy-cnc  years  or  three 
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lives,)  fhall  be  void.  So  that' (fie' (fatute  plainly  ihtw%^ 
that  fome  way  or  other  tithes  m^y  be  leafed  for  twenty- 
one  years  or  three  lives,  and  if  ihcy  cannot  be  leafed 
fingly»  it  muft  be  with  lands  ufually  let  therewith.  3  Bacm 
Jbr.  352. 

But  now,  by  the  5  G.  3.  €.  1 7.  Whereas  it  may  be 
doubtful,  whether  by  the  laws  now  in  being,  arcbbifliopst 
or  bifliops,  mafler  and  fellows,  or  any  oiber  head  and 
members  6f  colleges  or  halls,  deans  and  chapters,  preceh* 
tors,  prebendaries,  mafters  and  guardians  of  ho^itals,  or 
any  other  pcrfon  or  pcrfons  having  any  fpiritual  or  ec- 
clefiaftical  promotions,  heretofore  had,  or  novir  liavie,  any 
power  to  make  or  grant  any  leafe  or  Teafes  of  tithes  or  other 
incorporeal  hereditaments  only,  which  He  in  grant,  and 
not  in  livery,  for  one,  two,  or  three  lives,  or  for  any 
term  or  terms  of  years  not  exceeding  twenty- one,  altho* 
the  ancient  rent  is  thereby  referved,  and  all  other  requi* 
fites  prefcribed  by  the  ads  of  parliament  now  in  being  to 
that  end,  or  any  of  them,  were  or  are  jufily  obferved  and 
performed,  by  reafon  that  there  is  generally  no  place 
wherein  a  diftrefs  can  be  taken ;  and  it  may  be  alfo 
doubtful  whether,  in  cafes  of  leafes  for  life  or  lives,  there 
is  any  remedy  in  law  for  fuch  perfons,  by  aftion  of  debt 
or  otherwife,  for  recovering  the  rent  in  arrear  referved  on 
fuch  leafes  fur  life  or  lives :  therefore,  for  obviating  ail 
doubts,  and  enabling  the  faid  perfons  to  make  valid  leafes 
of  fuch  their  ir.corpore<il  herediraments,  and  to  recover  tlie 
rent  referved  on  leafes  for  one,  two,  or  three  lives  ;  and  alfo 
to  make  good  fuch  leafes  as  have  been  already  granted  by 
them ;  it  is  ena£te(*,  that  all  leafes  for  one,  two,  or  three 
lives,  or  any  term  not  exceeding  twenty-cne  year*,  already 
made  and  granted,  or  hci-eafter  to  be  made  or  granted,  of 
any  tithes,  tolls,  or  other  incorporeal  hereditaments  folely 
and  without  any  lands  or  corporeal  hereditaments,  by  any 
I'uch  perfons  as  aforefaid,  (hali  be  good  and  effectual  in  law, 
again  ft  fuch  perfons  and  their  fucccflbrs,  as  any  leafe  made 
by  fuch  perfons  of  lands  or  other  corporeal  hereditaments 
by  virtue  of  the  ftatute  of  the  32  /:/.  8.  or  any  other  act. 
And  if  the  rent  or  yearly  fum  referved  upon  fuch  leafe 
ihall  be  behind  or  unpaid  for  tci'enty-eight  days ;  the  faid 
leflbrs,  their  es^eculors,  adminiftrators,  and  fuccefltirs  re- 
fpcclively  may  brina:  afiion  of  debt  againft  the  Icflee,  his 
heirs,  executors,  adminiftrators,  or  affigns,  for  recovering 
the  ficiie,  as  any  landlord  or  leflbr  or  other  perfon 
may    do  for  recovering  of  arrears  of  rent  due  on  any 
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leafe  for  life^  Iives»   or  years,   by  the  .laws^  now  in  be*. 

ing  (0.  .        , 

j5y  writing  indented]  It  muft  be  by  deed  indented,  and 
not  by  deed  poll,  or  by  parol,     i  In/).  44. 

Andif  it  be  not  really  indented,  tho'  the  words  of  the  deed 
be  this  indenture^  yet  (till  it  is  not  a  deed  indented  ;  but  if 
the  deed  adually  be  indented,  it  matters  not  whether  ic 
fpeakt  itfelf  to  be  an  indenture  or  not,  it  is  however  a  dee4 
indented.     fVatf.  c.  42.  . 

In  tbi  right  ef  their  churches]  Yet  a  bifliop  that  is  feifed 
in  the  right  of  bis  biOioprick,  a  dean  of  his  fole  poiTeffions 
in  the  right  of  bis  deanry,  an  archdeacon  in  the  right  of 
bis  archdeaconry,  a  prebendary,  and  the  like,  are  within 
this  flaiute ;  for  every  of  them  generally  is  feifed  in  jure 
eulefi^*     I  Inft.  44.  « 

And  in  general,  all  fole  corporations  whatfoev^r  (psr- 
fons  and  vic;^rs  only  excepted)  are  included  within  this 
ftitute^  and  are  hereby  enabled  to  bind  their  fucccflTors, 
Accordingly  it  hath  been  adjudged,  on  feveral  occafions, 
that  precentors,  chancellors,  and  treafurers  of  churches, 
are  within  the  benefit  of  this  fiatute ;  only,  as  to  precen- 
ton,  it  hath  been  determined,  that  tho*  there  are  per* 
ions  of  inferior  rank  in  feveral  churches,  who  are  com- 
nionly.fo  called,  yet  they  are  not  within  this  ftatute;  but  only 
cbo(e  dignitaries  of  that  denomination  who  are  properly  fo 
called,  and  who  are  next  to  the  deans  in  place  and  or- 
der.    Gihf.^l^.  [f) 

UtUefs  the  fome  eld  leofe  be  expired  furrendered  or  ended 
witbim  §ni  year  next  after  the  making  of  the  faid  new  leafe'] 
This  furrender  muft.be  abfolute,  and  not  conditional; 
for  the  intent  of  the  makers  of  the  aft  wa«,  to  have  a 
continual  and  abfolute  furrender,  and  not  fuch  an  illu- 
fory  furrender,    which  might  be  avoided  ihe  next   day. 

5  Co-  2.  (g) 

//•  17  G.  2.  IVilfon  on  the  dcmife  of  fjrr/,  clerk,  againft 

Center  and  others.  The  leflbr  of  the  plaintiff,  beirig  a 
prebendary  of  Sarum,  brought  an  ejeflment  to  avoid  a 
leafe  made  by  his  predeceflbr,  as  not  being  conformable 
to  thb  provifo,  which  requires,  that  upon  renewals,  the  old 


(«}  Bot  mafters  and  fellows  of  colleges,  deans  aod  chap- 
ters,,Ac  are.difatled  from  granting  jeafes  for  any  longer 
term  than  their  Hatutes  allow.    /.  2. 

{A  j^Leon,  51.  Cro»  Eliz.  350.  Palm.  ic6.  \  Leo,  iiz. 
S^derf.  158.  {g)    3  Bac,  Ah,  345, 
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fctfe  mfdt  be  rxpii«d»  furreodcrcd  or  ended,  wtAin  one 
jear  oesc  afier  nikktBg  of  ihe  aew  kale.  And  his  objec- 
tioo  wa«»  that  the  fwrrgmder  made  of  the  fonner  Jeafe 
was  with  a  con^^i^ioo,  that  if  the  tbeo  prebendarj  did  not 
within  a  »etk  after  grant  a  aew  leafe  for  three  Uvea,  the 
furrcodcr  fliou^d  be  void  \  whereby  (as  ws  contended  for 
the  plaintiff)  the  old  tern  w»  not  ahfolutelf  gone,  but 
the  lefiee  t eicrfed  a  power  of  fetting  it  up  again.  But  the 
court,  after  t«o  arguotcnts,  gave  judgment  for  the  dc- 
fcndaoss :  this  being  within  the  intent  of  the  ftatote,  which 
was,  ^hat  ihere  Ibculd  not  be  two  long  leafies  ftanding 
out  againll  the  fucccfibr.  Here  the  new  leafe  was  made 
wiibin  the  week,  and  from  thence  it  became  an  abfo- 
lote  tuirerder,  both  in  deed  and  in  law.  And  the  whole 
was  out  of  the  Irffce,  without  further  ad  to  be  done  bj 
bim.  In  the  prorifo  in  the  ad,  there  is  the  word  tndei 
as  well  as  furrendercd;  and  can  any  body  (ay  the  firft 
Icafe  is  not  at  an  end  ?  This  was  no  more  than  a  reafon- 
^%\^t  ciiution  in  the  firft  Icflce,  to  keep  fome  bold  of  his 
old  cfiate,  till  a  new  title  was  made   to  him.     Sirmi^e 

I20I* 

Of  furrenders  in  general,  the  (btute  of  the  29  Cl  2. 
c.  3.  enadetb,  that  no  leafes  eftates  or  interefts,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  intereft  not 
being  cop)bold  or  cuffomary  intereft  of,  in,  to,  or  out 
of  any  mcfTuages,  manors,  land*,  tenements  or  heredita- 
ments, (hall  be  ai£gned,  granted  or  furrendered,  unlets  it  be 
by  deed  or  iK>te  in  writing,  figned  by  the  party  fo  affigning 
granting  or  furrendering  ihe  r2me,  or  their  agents  there- 
unto lav^ fully  author^zcrd  by  w!.:ii»g,  or  by  ad  and  ope* 
itftion  oi  law.     1,  3. 

Note,  a  furre  r.c  cr  ^  ^aJ,  is  a  far  render  in  exprefs 
words,  into  the  hand>  of  him  who  hath  the  immediate  re- 
mainder :  a  furrcr.dcr  /«  /uw,  or  by  cpnGtien  of  law ^  is  by 
taking  a  new  leafe  of  the  fame  cf^ate  ;  for  this  is  an  ac- 
knowledgment, that  the  lefTor  hath  power  to  make  fuch' 
Dew  leafe;  uhich  power  he  couid  not  have,  but  by  fur* 
render  i  f  the  former  leafe  in  being.     Gihj.  733. 

Further,  with  refpc(3  to  furrenders,  it  is  ena<9ed  by 
the  4  G.  2.  c»  28.  that  whereas  many  perfoos  hold  con- 
fide rable  ei^ates  by  leafcs  fur  lives  or  years,  and  Itafe  cut 
the  fame  in  parcels  to  feveral  under  tenants ;  and  whereas 
many  of  (hofe  leafes  cannot  by  law  be  renewed  without  a 
furrender  of  all  the  under  leafes  derived  out  of  the  fame, 
fii  that  it  is  in  the  power  of  anv  fuch  under  tenants  to 
prevent  or  delay  the  renewing  of  die  principal  leafe,  by 
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refufing  to  furrender  their  under  leafes^  notwithffanding 
they  have  covenanted  fo  to  do,  to  the  great  prejudice  of 
their  immediave  landlords,  the  firft  leflees :  therefore  for 
preventing  Aich  inconveniencies,  and  for  making  the  re* 
jiewa)  of  l^afes  more  eafy  for  the  future,  in  cafe  any  leafe 
ihall  be  duly  furrendered  in  order  to  be  renewed^  and  a 
new  leafe  made  and  executed  by  the  chief  landlord  or 
landlords,  the  fame  new  leafe  (hall,  without  a  furren- 
der  of  all  or  any  the  under  leafes,  be  as  good  and  valid^ 
to  all  intents  and  purpofes,  as  if  all  the  ^nder  leafes  de- 
rived thereout  had  been  likewife  furrendered  at  or  before 
the  taking  of  fuch  leafe.    /  6* 

And  by  the  29  G.  2.  r.  31.  Whereas  divers  lands  tene* 
fneots  and  hereditaments,  have  been  and  may  be  granted 
by  leafe  for  the  life  of  one  or  more  perfon  or  perfons,   or 
ot|ierwife ;  and  whereas,  in  order  to  obtain  a  renewal  of 
fuch  leafes,  it  is  in  many  cafes  necciTary  to  furrender  up 
the  eftates  thereby  granted  ^  which  furrenders  cannot  be 
effiefiually  made  by  peribns  under  the  age  of  twenty  one 
years,  nor  lunaticks,  nor  by  femes  covert,  without  levy- 
ing a  fine ;  it  is  enaded,  that  in  all  cafes,  where  any  per- 
fon fo  under  age,  lunatick,  or  feme  covert,  (hall  become 
ioteiefled  in  or  intitled  to  any  Irafe  or  leafes  made  or 
granted  by  any  perfon  or  perfons,  bodies  politick,  corpo- 
rate, or  collegiate,  aggregate  or  fole,  for  the  life  or  lives 
of  one  or  more  perfon  or  perfons,  or  for  any  term  of  years, 
.  cither  abfolute,  or  determinable  upon  the  death  of  one 
or  more  perfon  or  perfons,  or  other  wife,   it  (hall  be  law- 
ful for  fuch  perfon  fo  under  age  or  for  his  guardian  or 
other  perfon  on  his  behalf,  and  for  fuch  lunatick  or  his 
guardian  or  committee  for  his  eftate  or  other  perfon  on 
bis  behalf,    and  for    fuch    feme  covert  or   any   perfon 
on  her  behalf,  to  apply  to  the  cMirt  of  chancery  or 
exchequer,  or  to  the  courts  of  equity  of  the  counties  pa- 
latine of  Chefter,  Lancafter,  and  Durham,  or  the  courts 
of  great  feffions  in  Wales,  refpeSively,   by  petition  or 
snocion  in  a  fummary  way :  and  by  the  order  and  direc- 
tion of  fuch  court,  upon  hearing  all  parries  concerned, 
fuch  perfon  fo  under  age,   lunatick,  or  perfons  appointed 
by  fuch  court,  and   alfo  fuch  feme  covert,  by  deed  or 
deeds  only,  without  levying  any  fine,  fliall  be  enabled  to 
.  furieoder  fuch  leafes,  and  to  take  new  ones,  as  fuch  court 

Ihall  dired And  all  fums  of  money  and  other  confide- 

ratbn,  paid  or  advanced  by  any  fuch  guardian,  truftee, 
.  committee,  or  other  perfon,  for  a  fine  on  account  of  the 
.  scnewal  of  fucb  leafe,  and  all  reafonable  charges  incident 
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fhereunto,  (hall  be  paid  out  of  the  eSate  or  effefli  of  foch 
infant  or  lunatick,   or   be  a  charge  upon  the  leafehold 
premiffes,  together  with  intereft  for  the  fame,    at  Iticli 
Court  fliili  dircdt;  and  as  for  leafes  to  be  made  upoa  fbr* 
renders  by  femes  covert,  unlefs  the  fine  or  confid^a(tioa 
of  fuch  Jeafe  and  the  reafonabie  charges  fball  4>e  otlicr» 
wife  paid  or  fecarcd,  the  fame,  together  with  intereR,  fliaN 
be  a  charrge'upon  the  leafehold  premifes,  for  the  ufe  of 
fach  perfon  Who  (hall  advance  the  fame. 
/   fVithin  one  par  mxt  afur  the  maiirrg  of  tbefaid  new  Intjt} 
This,  as  ro  fote  corporations  inferior  to  bifhops,  is  cx^ 
tended  by  the  18  El-  (hereafter  following)  to  three  years  ; 
aind  as  to  bifhops  thpmfcivev,  it  holds  tmfy  where  they 
make  a  new  leafe  without  confirmation ;  for  if  it  be  con* 
firmed  by  the  dean  and  chapter,  the  years  to  come,  in  the 
old  leafe,  are  not  material.    'Gihf.  733. 

Norjhall  extend  to  any  grant  to  be  made  of  any  nverJioH] 
That  IS,  fuch  gr>nts  as  are  made  to  commence  at  a  day 
to  come.     Gihf  733. 

Nor  to  any  Itufe  of  any  mancrs  lands  iemments  or^beriSia^ 
mentSf  which  have  not  mofl  commonly  been  letten  to  farm  §r  §c^  ' 
tufted  by  the  farmers  thereof  by  the  fpace  rftwemy  years  next 
before  fuch  ieofe  made]  So  tliat  if  it  be  letten  for  eleven 
years  (lord  Coke  faith)  at  one  or  (everal  times  within 
*lhefc  twenty  years,  it  is  fufHcitnr.     1  Infi.  44. 

Letten  to  farm]  A  grant  by  copy  of  court  roll  in  fee  for 
life  or  years,  is  a  fufficient  letting  to  farm  within  this  fta* 
tute,  for  he  is  but  tenant  at  will  according  to  the  cu(h>m, 
and  fo  it  is  of  a  leafe  at  will  by  the  common  law,  but 
thofe  lettings  to  farm  muft  be  made  by  fome  feifed  of  an 
'eftstte  of  inheritance,  and  not  by  a  guardian  in  chivalry, 
tenant  by  the  curtefy,  tenant  in  dower,  or  the  like. 
1  hfi.  44.  # 

Nor  to  any  leafe  to  he  made  without  impeachment  of  vtmfie] 
Therefore  if  a  leafe  be  made  for  life,  the  remainder  to  an- 
other for  life,  remainder  to  a  third  for  life ;  this  is  not 
't^arranted  by  the  (latute,  beciufe  the  remainders  make 
the  prefent  tenants  difpunilhable  of  wafte:  but  if  a  leafe 
be  niade  to  one  during  three  lives,  this  is  good  ;  for  the 
occupalit,  if  any  happen,  (hall  be  puniOied  for  wa(te. 
I  Injl.  44. 

Arid  although  this  condition  of  a  good  kafe  is  not  ex* 
prefled  in  the  ftatutes  of  the  i  EL  and  13  £/.  here  next 
following,  for  reft  raining  of  unrcafonable  leafes  (the  firft 
of  bilhops,  and  the  fecond  of  the  inferior  clergy) ;  yet  arc 
both'  biffaops   and  clergy  rellraincd  by  the  equity  of  the 

faid 
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faid  ftafytes  from  making  leafes'  difpunifbab^e  of  wafte : 
for  ihefiatutcs  were  made  againft  unreafonable  leafes}  and 
it  is  unreasonable,  that  a  leflee  (hall  at  his  pleafure  do 
wafte  and  fpoil.    6  Co.  37.     Gib/.  733. 

N§r  to  any  ka/e  to  he  made  above  the  number  of  twenty  ong 
yntrt  mr  threo  lives  at  tbo  mtfi  from  the  day  of  tbo  making  tbore* 
^2  There  muft  not  be  a  double  leafe  in  being  at  one 
time}  as  if  a  leafe  for  years  be  made  according  to  the  fla- 
tute,  he  in  reverfion  cannot  expulfe  the  lefler,  and  make 
a  leafe  for  life  or  lives  according  to  the  flatute  ;  nor  e  con- 
verb:  for  the  words  of  the  fiatuie  be,  Co  make  a  leafe 
for  twenty  one  years  or  three  lives*  fo  as  one  or  the. other 
fliay  be  made,  and  not  both,     i  Inji.  44. 

Or  tbret  Ikus'}  That  is,  for  three  lives,  to  be  ^1  wear* 
isg  together ;  and  not  to  one  for  life,  the  remainder  to  a 
fecomd  for  life,  the  remainder  to  a  third  for  life ;  which 
wooid  be  a  void  leafe ;  as  it  would  be,  if  a  Ic^fe  were 
let  for  ninety  nine  years,  determinable  upon  three  lives. 
But  a  leafe  to  one  for  the  lives  of  three  others,  or  Co  three 
for  their  three  lives,  is  good.    Gib/.  733.    fFatf,  c.  42, 

jtt  the  to^fl^  It  muft  not  exceed  three  lives  or  one  and 
twenty  years  from  the  making  of  it ;  but  (according  to 
lord  Coke)  it  may  he  for  a  lefler  term  or  fewer  lives, 
i  Inft.  44. 

But  in  the  cafe  of  Smar/Zr  and  PenhalUw^  //.  13  fK 
Where  the  point  was,  whether  a  copyhold  for  one  life^ 
where  the  cuflom  enabled  to  grant  for  three,  was^good, 
and  it  was  held  to  be  good;  Hole  chief  juftice  added. 
This  is  not  like  th^  cafe  of  a  bilhop's  leafe,  which  can- 
oot  be  good  for  any  part,  becaufe  the  fiatute  ties  it  up 
•to  aa  exprefs  form  :  otherwife  perhaps,  had  it  been,,  that 
hifliops  fliould  make  leafes  for  any  number  of  years,  not 
exceeding  fuch  a  number.     1  &aik^  188.     Gilf.  73-3. 

From  the  day  of  the  making  therecf]  The  ftatutes  of  the 
1  EL  and  13  £/.  zxc  from  the  makings  9nd  noifnm  tht 
detf  of  the  making-,  and  the  diftinAion  feems  to  be  this: 
where  the  habendum  is  fur  twenty  one  years  from  the  mak- 
ing the  day  of  delivery  (which  is  the  making)  fhall  be 
included ;  but  where  it  is  from  the  day  of  the  making, 
,or  from  the  day  of  the  date,  that  day  (hall  not  be  includ- 
ed aa  part  of  the  term,  but  the  twenty  one  years  (halj  ^e- 
gin  on  the  day  following.     Gihf.  733.  {h) 

And 


(A)  The  word  "  from"  has  occafioncd  moch  controverfy 
*    the  courts  of  law ;  the  refulc  of  which  feems  to  be  ihat  it 
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And  that  ppon  evify  fuch  leafe  then  it  nftrvid  yiOrlf]  \t 
t^c  accuftomable  rent  had  been  payable  at  four  day»  or 
fcafts  of  the  yeari  yet  if  it  be  referired  yearly  payable  at 
one  feafty  it  is  fufficient :  for  the  words  of  the  ftacute  be, 
nftrvtd yearly.    .  i  Inft.  44. 

So  much  yearly  farm  or  nnty  or  m^re^  as  hatb  bitn  moft  «r« 
iuflomalli  paid  for  the  famo\  Where  not  only  a  yearly  rent 
was  formerly  referved,  hut  things  not  annual,  as  heriotij 
or  any  fine  or  other  profit  at  or  upon  the  death  of  the  far- 
mer ;  yer  if  the  yearly  rent  be  referved  upon  a  leafe  made 
by  force  of  this  ftatute,  it  fufficech  by  the  exprefs  words 
of  the  ad.     I  Inft.  44* 

But  if  a  CDuple  of  capons,  or  the  like,  have  been  ex* 
prefsly  referved  in  kind  or  in  money,  over  and  above  the 
rent;  a  fubfequent  leafe  not  referving  thefe  fliall  be 
void  (1):  And  fo  it  (ball  be,  where  all  the  great  fices 
have  been  ufually  excepted,  and  then  are  omitted ;  be* 
caufe  by  this  means  every  fuccefTT  cannot  have  the  benefit 
of  boughs  and  fruits  yearly  renewing.     Gilf.  734. 

Or  more\  Therefore  if  more  than  the  accuftomable  rent 
be  referved,  it  is  good,  by  the  exprefs  letter  of  the  ad. 
J  Infl.  44. 

As  hath  been  mofi  aect/flomably  paid  for  the  fame]  If  twenty 
9cres  of  land  have  been  accuftomably  Ictten,  and  a  leafe 
is  made  of  ihofe  twenty,  and  of  one  acre  which  was  not 
accuftomably   letten,  referving   the  accufloniable   yearly 


soay  be  eiiher  incIuHve  or  exclufivf,  according  to  the  fubjeft 
matKer.  But  the  court  will  ronilrue  it  fo  as  to  effeduate  the 
deeds  of  parties,  and  oot  to  dcHroy  them;  and  therefore,  when 
one  under  a  power  referved  in  bis  marriage  fettlemeDt  10 
leafe  **  for  21  yeajs  in  pofTeflioo,  but  not  in  reverfion,  icr 
nainder,  or  expectancy ,"  granted  a  leafe  to  his  only  daagbicr 
for  21  years,  Jrom  the  day  of  the  date,  it  was  adjudged  a  gonA 
leafe  in  fofftjion,  Pugb^.  Duke  of  Leeds t  Co^f.  714.  whcit 
the  authorities  on  both  iides  are  Itaced  by  lord  Mansfield.  ^ 
alfo  a  leafe  for  lives,  co  commenceyrtfigi  the  date,  (h^Il  be  coii* 
ftrued  to  include  the  day  of  the  date,  forot  erwife  the  ff 
hrlH  would  be  conveyed  to  commence  in  future ,  which  cai 
not  be.  See  Hatter  v.  Ajh^  i  JRaym.  84..  with  the  aothorilM 
cited  by  Mr.  Baylcy,  where  it  is  iaid  that  the  words  <*  tr 
the  date,'^  v»tf.n  uied  to  pafs  an  inierellp  include  the  day^ 
aliter  when  ufed  by  way  of  computation  only  in  maitcra  af 
account.      Add,  1  Ra;:m,  2^0.    Doug,  Rep,  464.      Aitd  iJBS 

»cneQce,  VII •  2. 
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»  and  fo  much  more  as  exceeds  tbe  value  of  the  other 
:  this  leafe  is  not  warranted  by  the  ad,  for  that  the  ' 

ftomable  rent  is  noc  referved,  feeing  part  was  not  ac« 
»mably  lecten,  and  the  rent  ifluetb .  out  of  the  whole. 

jt  if  tenant  in  tail  let  part  of  the  land  accuftomably 
a,  and  referve  a  rent  pro  rata,  or  more,  this  is  good : 
bat  is  in  fubftance  the  accuftomal^Ie  rent,     i  I/ifi.  44. 
I  if  two  cot)arceners  be  tenants  in  tail  of  tweiuy  acres^ 
r  one  of  equal  value,  and  accuftomably  letten,  and  they 
i  partition,  fo  as  each  have  ten  acres  :  they  may  make 
8  of  their  fevcral  parts  of  each  of  them,  refeiving  the 
>f  the  accuftomed  rent.     1  Inft,  44. 
'tivided  that  nothing  hininJbaU  ixttnd  to  givi  aitjf  liberty 
'joer  t§  any  par/on  or  vicar"]  Therefore  if  either  of  them  " 
;  a  leafe  for  twenty  one  years  or  three  lives,   of  lands 
lomably  letien,  leferviiigthe  accuftomed  rent,  it  muft 
>e  confirmed  by  the  patron  and  ordinary :  becaufe  it  it 
>ted  out  of  this  avS^,  and  not  retrained  by  the  Itatutet 
B  I  El.  or  the  i^EL     i  Inft,  44. 

By  the  I  EL  c.  19.  JUgifts^  grants^  frnffments^  fines  or  Litfes  of  bl. 
eonveyancey  or  eftatesy  to  be  had^  made^  done^  or  fuffeted^^  ^  tbtdil. 
f  arcbbtjhop  or  bijbop^  of  any  bonaurs^  eajtles^  manors^  xYk%  t  EL 
I  tenements  or  other  hereditaments^  banq  parcel  of  the  po/^  * 

s  of  his  archbijhoprick  or  bi/boprickj  «r  united  appertain^ 
r  belonging  to  tbe  Janii ;  to  any  perjon  or  perfoni^  bodies 
k  or  corporate  J  other  than  to  the  crown  ^  (and  by  the 
r.  3.  not  to  the  crown  neither;)  whereby  any  e/late  or 
Jhould  or  m-jy  pafs  from  the  fame  arcbbi/hop  or  bijhyp^ 
than  for  the  term  of  twenty  one  years  or  three  lives  ^  from 
*.imi  as  any  fuch  leafe^  g^ant^  or  affiirance  Jhall  begin^ 
thereupon  the  old  accu/hmed  yearly  rent  or  more  Jhall  be 
id  and  payable  yearly  during  the  fid  term  of  twenty  one 
or  three  lives^  ■  Jhall  be  utterly  void  and  of  nom 

to  all  intents,  con  fir  unions  and  purpfes.  f.  y. 
' gifts,  grants,  ^c.^  Neither  this  afi,  nor  that  which 
iretn,  of  the  13  EL  c.  10.  which  are  called  the  dtf 
afls,  nor  any- other  ad  or  ftatute  whatfoever,  do 
ly  fort  alter  or  change  the  inabling  ftatute  of  the  3a 
aforegoing ;  but  leave  it  for  a  pattern  in  many  thingi, 
:afes  to  be  made  by  others.  And  no  leafe  made  ac» 
ig  to  the  limitations  of  this  Aatute  of  tbe  1  EL  or  of 
3  EL  here  next  following^  and  not  warranted  by  the 
e  of  the  32  H.  8.  if  it  be  made  by  a  bifliofior  any  fole 
ration,  but  it  muft  be  confirmed  by  the  dean  and 
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chapter,  or  others  that  have  intereft;  as  hath  been  fiid 
in  the  cafe  of  the  paifon  and  vicar,     i  I*i/i»  44,  45. 

Gi/iif  p'fints^  fezffmints^  fines  or  cthtr  conveyance^  or 
e/Iates]  Neither  bilhups  by  rhis  ad,  nor  other  ecdeiiaftical 
or  collegiate  corporations  by  the  faid  a£t  of  the  1 3  EL  are 
reftraincd  from  making  grants  of  copyholds  in  fee,  in  tail, 
or  for  hves,  or  for  any  number  of  years,  according  to  the 
cuftom  of  the  manor;  nor  is  confirmatibn  neceflary  to  make 
fuch  grants  good«  thoogh  it  be  made  by  a  fole  corporation, 
as  by  b.fhop,  prebendary,  or  the  like.     lf^tf»  c.  42*   4  Co. 

Of  any  b  murs^  caftles^  manor s^  lands^  tenements^  or  ctbtr 
btreditaments'}  The  general  defi^n  of  this  ftatute  being  iri 
favour  of  the  fucccflfor,  to  preferve  bifliopricks  from  im« 
poveriQiment ;  it  hath  been  extended,  in  equity  and  inten* 
tion«  to  a  prohibition  of  the  grants  of  new  offices  (tho'  not 
diredly  included  in  any  of  the  foregoing  terms}.  For  if  a 
btflbop  might  ere£l  new  offices  at  pleafure,  and  aiBgn  fa- 
laries  to  the  officerF,  and  then  make  grants  to  bind  his  fuc* 
ceflbfs^  the  end  of  the  ftatute  would  be  manifcftly  defeat- 
ed.    The  fame  thing  is  to  be  faid  of  the  augmentation  of 
the  fee  or  falary  bslonging  to  an  ancient  office;  irhicli 
power  of  augmentation  (for  the  fame  reafbn)  is  alfo  reftinin* 
ed;  as,  when  the  keeperfhip  of  a  park  was  graiited  with 
the  ancient  fee,  and  alfo  with  pafture  for  two  horfes  in 
the  fame  park»  this  was  void  :  and  it  hath  been  faid,  that 
if  the  ancient  fee  w^s  lefs  than  5  I  and  a  grant  is   made 
vrith  a  tee  tf  5I  tntirc,  the  whole  grant  is  void,  as  well 
for  the  ancient  fee,  as  the  overplus :  but  if  the  office,  and 
the  ancient  and  new  fee,  are  as  feveral  grants,  in  feveral 
fentences ;   the  grant  is  good  for  the  office  and  ancient 
fee,  and  void  only  for  the  new.     Gitf,  735.  (k) 

But,  faith  my  lord  Coke,  if  the  office  hath  been  ancient 
and  ncceirarvs  the  grant  thertof,  with  the  ancient  fcc^ 
is  not  any  diminution  of  (he  revenue,  nor  impoveriQiing  of 
the  fu'cellbr :  .ind  therefore,  for  ncccffity,  fuch  grants  arc 
by  conflrjdon  exenptcd  cu:  cf  the  general  reftraint  of 
tins  ad.  An.!  as  to  granting  it  for  the  life  of  the  grantee, 
he  aJJj,  If  bifhops  (houlJ  not  have  power  to  grant  fuch 
odSce?  of  lervice  and  necefiiry  for  the  life  of  the  gran- 
tees, but  that  ineir  c:lbtrs  fliculd  depend  upon  uncerrain- 
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t\cSf  as  upon  the  death  or  tranflation  of  the  bUhaip:  then 
able  perfons  would  not  ferve  theoinn  fuch  offices,  or  at 
leaft  would  not  difcharge  their  office  with  any  alacrity, 
if  they  have  not  fuch  ceitain  eftates  for  their  lives,  ai 
their  predecefibrs  had  in  the  fame  offices,  r  Iff/f.  44.. 
toCt.  61  • 

Hbwever,  this  equity  of  granting  for  life  amounts  to  lior 
more  than  for  'one  life ;  and  therefore  where  a  biSiop 
grants  an  office  for  two  or  more  lir^,  it  muft  be  upon  ther 
foot  of  cuftom,  that  is,  becaufe  fuch  patent  hath  ufuallf 
been  for  two  or  more  lives,  and  had  been  fo  granted  be- 
fore the  prefent  zBt  was  made.  For  this  is  the  great  rule  ; 
and  in  this,  there  is  no  difference  between  biflbidprfcks  of 
the  old  and  of  the  new  foundation;  fince  the  new  ai 
well  as  old  are  capable  of  coming  under  this  rule*    GibJ^ 

7J5-  (0 
The  fame  is  the  law,  and  the  reafbn  of  if,  concerning 

Smts  of  offices  in  reverfion  (that  is,  to  have  and  enjojr 
h  office,  after  the  death  of  the  prefent  grantee  for  life;) 
for  there  can  be  no  pretence,  tBirfuch  fecond  grant  \s  ne* 
^effiiry,  or  for  the  aovantage  of  the  bifiioprick ;  and  there^ 
fore  nothing  can  make  it  legal  but  cufiom,  and  particufarly, 
ioSances,  or  an  inftance,  of  fuch  grant,  before  the  making 

<if  the  flatute.    &^V*  735*  (^) 

But  to  the  end  that  unqueftionable  grants  of  ancient 
eftablifiied  offices,  may  be  good  againft  the  fuccefTor  of  a 
bifliop ;  they  mufl  in  the  firft  place  be  grants  of  one  office 
lingly  ;  for  two  offices,  which  have*  been  ufually  granted 
apart,  cannot  be  granted  by  one  patent,  though  to  ^he 
lame  perfon  :  and  in  the  next  place,  they  mud  be  con- 
lirmed  by  the  dean  and  chapter  (chough  they  be  but  for 
6ne  life),  becaufe  they  are  grants  at  common  law  and 
not  warranted  by  this  flatute ;  and  muft  therefore  paft  aa 
ihey  ufually  did  at  common  law  before  this  (latute.     Gihf, 

73s.  (*) 

in  like  manner,  the  grants  of  new  offices  (if  of  ne- 

ceflfary  ufe  to  the  biihbp},  and  of  i^cw  fees  annexed  to  fuch 

offices^  Ihall  be  good,    and  bind   the  fucceflor ;   as  was 

declared  in  the  cafe  of  the  bi(hop  of  Eiy^  who  granted  the 

keeping  of  bis  houfe  and  garden,  wirh  3 1  a  year,  to  one 


(7)  Crp.  Car,  258.     If^alitr  v.  Sir  John  Lamb, 
(m)  Cr§,  Car*  535,     2"oung  v.  Frwler.  lo  Rep.  62*  andfi^ 
C».  Lit.  3.  h,  notty    Dyer  80.    Ed.  Vail. 

(«)  Cro.  EliX.  01^.  ScambliP  v.  Watert,     Cro.  Car.  50. 

for 
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for  life ;  and  it  was  adjudged  to  be  good  agaioft  the  fuc- 
ceflbr,  becaufic  the  office  was  oeceflary,  and  the  fee  cboiiglK 
reafooable  by  the  court.  But  on  tbe  other  hand,  where  the 
foundatioo  of  the  grant  to  a  civilian  for  life,  was,  for  ooao- 
a  given  and  to  be  given,  and  an  annual  penfioo  was  annexed 
to  the  office ;  judgment  was  given  againft  the  grants  as  not 
binding  the  fucce&br,  tho'  it  was  allcdgcd  to  be  the  andent 
fee;  becaufc  this  was  a  volunury  thing,  to  make  an 
cirflion  of  one  man  to  be  of  his  counfel,  and  not  an  office  ; 
and  peradventure  tbe  next  bifliop  would  not  make  fuch 
eledion.     GH/.  735.  (#) 

But  notwithftanding  all  that  hath  been  laid  concerning 
tbe  miiffiiy  of  the  office,  it  haih  been  determined  upon  fo- 
Icmn  hearing,  that  the  ncceffity  of  the  office  is  not  at  all 
material.  Thus  in  the  cafe  of  5ir  yAn  Tnlawnsj  and  the  bi- 
Ihop  of  Ikimhefttry  //.  30  G  2.  (p)  Lord  Mansfield  chief 
juftice  delivered  the  refolution  of  the  cou.t.^The  plaiotiflF 
brings  his  a  A  ion  of  debt  to  recover  50c  I,  being  for  five 
years  arrears  of  a  falary  of  100 1  a  year,  for  executing  the 
offices  of  ^*  great  and  chief  (tcward  of  tbe  bifhop,  and  of 
€9ndu^^r  temntium  of  the  bilhop,"  and  as  a  fee  annexed  to 
tbofe  two  offices. 

1  his  comes  before  tbe  court  upon  a  fpecial  verdiA,  tbe 
material  fads  of  which  are,  that  thefe  offices  are  ancient 
offices,  and  exified  before  the  flatute  of  the  i  Eii%.  and 
th.t  they  have  been  granted  in  the  ufual  manner,  and  with 
tbe  ancient  fee;  that  bifhop  Trelawney  by  indenture 
granted  this  office  to  the  plaintiff  his  elded  fon  for 
life  ;  that  the  dean  and  chapter  confirmed  this  grant ; 
that  every  bilbop  fince  hath  pid  to  the  plaintiff  tills  fee 
of  tool  a  year,  and  that  the  defendant  paid  it  for  eleven 
years  after  he  came  to  the  biChoprick  ;  and  that  this  ac- 
tion is  brought  for  five  years  accrued  fince :  hot  tbe  jury 
further  find,  that  thefe  feveral  offices,  at  the  time  of  mak- 
ing the  faid  flatute  were,  and  ever  fince  have  been,  and  fliil 
are,  offices  merely  nominal;  and  that  noduty,  fervice,  work 
or  labour,  attendance  or  bufinefs,  ever  was  or  is  done  in 
refped  of  thefe  offices,  as  the  defendant  bath  in  his  plea 
alledged. 

This  is  the  only  doubt  which  the  jury  have;  and  upon 
this  fact  the  whole  queftion  depends. 

l^his  cafe  hath   been  areued  feveral  times ;  and  we  are 
all  of  the  opinion  which  I  (ball  now  give. 


(0  ^CT/S*  (/)  i^wT.  219. 
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At  common  law  the  bilhop,  with  the  confirmadofli  of 
the  deair  and  chapcer,  might  cxercife  every  %St  of  owner* 
fliip  over  the  revenue  of  the  fee,  and  might  bind  hb  fuc* 
ceflbrs  in  the  fame  toianner  as  every  tenant  in  fee  might 
bind  hia  heirs.  The  ftatute  was  made  in  reftraint  of  thia 
powec.  fiut  patents  or  grants  of  oficts»  with  the  fees  or 
the  privileges  annexed  to  them,  are  not  mentioned  there- 
in ;  nor  are  there  any  general  words  adapted  to  the  cafe  of 
oficcs.  And  yet  there  were  not  any  biihopriclcs  in  the 
kingdom  at  that  time,  but  what  fcad  (bme  ancient  officca 
annexed  to  them,  glinted  by  the  bifliop*  Had  the  le* 
giflatvre  meant  to  reftrain  the  granting  of  thefe  a£Em» 
tbere  muft  have  been  a  fpecial  proviiioo  in  \it  ftatuie  i 
and  as  the  general  reiiraint  it  not  extended  to  officesj  there 
was  no  reafon  to  make  the  exception.  Their  contmuing 
ancient  offices  was  no  injury  or  dilapidation  to  the  bilbop- 
rick.  They  brought  no  new  charge  upon  the  fucceflor ;  and 
•be  accepted  the  bifhoprick  charged  with  thefe  offices  as  hia 
predcceflor  had  done^  and  the  office  and  bi(hop  continued 
bbted  to  the  fame  ancient  fee. 

The  a&  had  no  retrofped.  It  was  made  on  the  a  3d  of 
January  in  the  1  Elsz.  The  ^lihop  of  Ei/s  cafe,  H,  10 
££%.  (Ley's  Rep.  78.)  proves  that  the  ftatute  doth  not 
CKtend  to  the  eranc  of  an  office;  where  an  annuity  was 
iroovered  againft  the  fucceflor,  upon  the  grant  of  the 
keeping  of  the  bifliop's  houfe  in  Holborn,  with  the  fee  of 
3I:  which  grant  was  made  after  the  beginning  of  the  par«* 
lisment,  to  which  the  a&  hath  reference,  to  wit,  on  the 
20th  of  April  in  the  firft  of  Eliz.  This  was  a  grant  of  a 
new  office  with  a  new  fee,  made  the  very  year  tl^  a&  took 
place ;  and  yet  was  held  to  be  good,  as  not  being  reftrained 
by  the  ftatute.  It  was  extraordinary,  if  it  was  thought  that 
the  office  of  taking  care  of  a  houfe  was  neceflary ;  it  was  alb 
extraordinary,  to  hold  the  fee  of  3 1  a  year  a  reafonable 
&e,  which  confidering  the  value  of  money  at  that  time 
wrald  amount  to  30 1  a  year  now ;  and  as  extraordinary, 
as  it  waa  the  grant  of  an  office  which  never  fubfifted  before  t 
but  the  true  ground  was,  the  court  did  not  think  the  gtant 
of  fuch  offices  within  the  ftatute. 

7".  30  Eiix*  B§lton\  cafe,  (cited  Ley  t^.  ioC!r.  60.) 
When  the  bifliop  of  Chefler,  after  the  faid  ftatute,  granted 
10  Boltpo  an  annuity  of  five  marks  for  counfel  given  and  to 
be  given,  which  was  confirmed  by  the  dean  and  chapter* 
the  bifliop  died,  and  Bolton  brought  a  writ  of  annuity 
againft  the  fucceflor;  the  phuntifi^  had  no  judgment  1  but 
the  reafon  of  that  cafe  was  not  that  the  office  was  within 
the  flatutCy  but  that  it  was  no  office  at  all,  but  a  volunt^^ry 
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tfiing  to  make  elefiion  of  one  man  to  be  his  coonfel,  uid 
that  the  grant  of  the  falary  was  an  alienaiioii  of  ihe  rere* 
noe  of  The  biflioprick. 

In  the  cafe  of  the  archbiOiop  of  Cantirhtny,  43  £/»» 
(cited  in  Ley  75.)  the  true  diftin£lton  is  taken  :  the  ardK 
bifliop  granted  the  office  of  furveyor  nrrth  the  ancieac  kt^ 
to  a  parker :  and  farther  he  granted  to  bim  pailure  for  two 
borfcs  in  a  park:  and  the  whoFe  grant  was  adfjudged  void. 
Thb  judgment  was  groynded  upon  the  new  addition  nade 
CO  the  ancient  fee. 

The  ftacute  of  i  Ja.  c.  3.  extends  this  fame  reftraiat 
to  the  king,,  which  by  the  i  Efiz.  was  hid  upon  the  Aib- 
je(El.  Yet  the  legiflature  did  not  interpofe  then  in  thitciie 
of  granting  ancient  offices ;  and  therefore  we  may  prcfuoN 
they  were  latisfied  that  the  bifliop  Qioiild  coDtinue  to  hue 
this  power. 

10  Co.  5S.  The  bllhop  of  ialijburf%  cafe  cane  neat  ia 
jpoint  of  time. 

From  the  10  E\i%,  to  this  day,  no  grant  of  a  newofioc 
by  a  bifliop  with  a  new  fee  has  been  held  good.  Such  a 
grant  is  within  the  i  Eiizm  by  conftruAion ;  for  it  is  a  co* 
loorable  alienation.  But  a  grant  of  an  ancient  oflke  with 
an  ancient  fee  is  not  within  that  ftatute,  but  remains  it 
common  law.  And  if  fuch  a  grant  is  not  within  the 
flatute,  but  flands  as  at  common  law;  the  utility  or  ae- 
ceificy  of  the  office  cannot  be  material.  And  there  is  do 
cafe  iince  the  10  Eilz,  that  has  turned  upon' theft;  the 
onty  queflions  have  been,  whether  the  grants  were  wilkiA 
fhe  ftatute. 

In  the  faid  cafe  of  the  bifliop  of  Salifl)ury,  it  is  not  d* 
ledgcd  in  -the  pleadings,  that  the  office  was  neceflary.  Tke 
Afth  refolutioh  in  this  cafe  (10  Co,  62.)  is  very  maftiiilt 
Rcfolved,  that  the  grant  of  an  ancient  office  to  one  with 
an  ancient  fee,  by  a  bifhop,  fliall  not  bind  his  fuccelbri 
tinlefs  confirmed  by  the  dean  and  chapter  :  for  fuch  grain 
are  not  retrained  by  the  ftatute  of  the  i  Eliz,  and  tkeia* 
fore  remain  as  at  the  common  law,  and  by  confequCDCi 
ought  to  be  confirmed  by  the  dean  and  chapter. 

If  fuch  grants  remain  as  at  the  common  iaWy  the  oecrf* 
fity  of  the  office  cannot  be  material. 

in  the  cafe  of  the  bifhop  of  Chkhefttr  and  Praikoli 
I  Car.  (Cro.  Car.  47.)  There  were  no  alfegatMH 
in  the  pleadings,  whether  the  offices  were  neceffiHJtf 
not. 

In  the  cafe  of  Tuung  and  Fouler^  14.  Car.  (Cro.  Ok 
557  )  Upon  a  fpecial  verdidl,  the  jury  do  not  find  Affikft 
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office  (oFieglfter)  was  •  neceiliuy  office:  -ihe  queflioa 
turned  upon  the  grant  in  ^everfioo. 

Thus  ftood  the  conftruAion,  upon  the  retfon,  the 
wordt,  and  the  pradice  of  making  thefe  grants,  until  the 

Bm  "befides  the  xeal  ground  upon  which  the  caCe  in  JO 
Ci.  6o.  was  determined ;  the  oounfel  ex  abundanti  labour- 
ed to  prove  that  tbe^fioe^was  jseceflary;  but  the  ^i:gu- 
tnents  ate  fo  confitfed  and  inconfiftent,  that  it  is  difficuk 
-to  ufiderftand  them. 

In  real  truth,  few  of  tfaefe  offices  (except  judiciAl  ones) 
are  ufeful  or  neceflary  in  any  refped.     None  of  theqa 
can  Ve  granted  in  reverfion,  unlefs  they  exified  before  the     ' 
f  ■£/!%•  and  then  they  remain  as  at  comnoon  law ;  and 
liowever  unntceflary  they  were,  will  bind  the  fucceflbr. 

The  cslfe  of  Ridley  and  Pcwnal^  27  Car.  2*  (.2  .1^. 
r36.')  is'the  fiiil  oife  wherein  it  appeared  to  the  coust 
judicially,  that  the  office  was  neceflary.  But  my  lord 
flale,  who  underftood  ^what  he  read,  and  clearly  dj(- 
•tingtttflied,  made  no  diftio£tion  upon  the  neceffity  of  the 
office. 

In  the  cafe  of  y^ms  and  Bian ;  i^M$d.  'i6«     The  iflue 
-Btttt>f  ehancery  was,  whether  the  office  had  Jbeen  gianted 
to  two,  before  the  ftatute  of  the  i  Eli%.  but  there  is^notA 
word  whether  neceflary  or  not. 

The  prefent  office  is  found  nevf  r  to  have  been  more 
nfffial  than  at  prefent ;  and  yet  the  predeeeflbrs  of  the 
bifliop  have  thought  the  grants  of  it  valid,  and  haye 
granted  it  to  fome  of  the  greateft  men  in  the  kingdom, 
*  who  accepted  it  as  valid  ;  and  the  fuccecding  biihops 
acquiefced,  until  the  prefent  bifliop  conceived  a  doubt 
thereupon. 

Upon  the  whole,  we  are  unanimoufly  of  opinion ;  Firfl, 
this  being  an  ancient  ofiice,  which  exifted  befoie  the 
ftatute,  that  it  is  not  wiihin  it.  And  fecondly,  that  the 
vtility  or  neceffity  of  the  office  are  not  material :  and 
'this  opinion  we  think  agreeable  to  every  judicial  deter- 
mioatiofl  fince  the  making  of  the  faid  flatute. 


*  Sir  Jobn*%  grant  was,  to  hold  in  as  ample  manner,  as 
Richard  earl  of  Portland,  Thomas  Gary,  George  doke  of 
'Ba^iiigbam,  Charles  earl  of  Nottingham,  Thomas  doke  of 
Hcufolkt  Philip  earl  of  Pembroke  and  Montgomery,  James 
doke  of  Ormond,  or  Henry  earl  of  Clarendon  had  holden. 
Mtarovft  225. 


tni^upm  tie  M  aemflmui  yearhf  nwi  $r  mmrg  finBU 
nfifvid]  It  was  held  by  Hale  chief  jufiice,  that  cbe  ac* 
cuftomed  rent  mentioned  in  this  ftatute  and  in  the  follow- 
ing ftatute  of  the  13  El  ought  to  be  uoderfliood  of  the 
rent  referved  upon  the  laft  leafe,  and  nor  upon  the  firft  ; 
for  that  rent  having  been  altered  fince,  cmooc  be  called 
the  accuftome^  rent.     Gibf.  736.  (f ) 

Rent]  For  this  reafon,  a  grant  of  the  next  avoidance 
of  a  benefice,  b  void  againft  the  fuceefler :  bccaufe  it  is 
one  of  thofe  things  which  are  incorporeal,  and  lie  in  grant 
only,  and  fuch  an  intere(l»  out  of  which  a  fml  cannot  be 
lefervcd.     Gibf.  736. 

Shall  bi  yturfy  vrid]  Forafmuch  u  this  and  ^  faid  fta- 
tute of  the  13  EL  make  all  fuch  leaies  other  than  fiir  the 
term  of  twenty  one  years  or  three  lives  to  be  utterly  void  ; 
therefore,  generally  fpeaking,  at  this  day,  no  ecclefiaftical 
or  collegiate  perfon,  or  corporation,  can  slUtig  any  of 
their  manors  lands  or  tenements,  by  any  ways  or  means 
whatfoever ;  for  tho'  before  thefe  ftatutes  they  might  have 
diened,  yet  by  the  laid  ftatutes  they  are  now  reftraincd. 
H^aif.  c.  42. 

However  by  the  14  El*  c.  1 1.  (hereafter  following)  all 
but  bifliops,  that  is,  all  thofe  who  are  reftraincd  by  the 
13  EL  c.  10.  have  fome  liberty  given  them  as  to  alienat- 
ing of  htufti  mentioned  in  the  faid  ftatute  of  the  14  EL 
But  this  feems  to  be  reftraincd  to  fuch  houfes  only,  as  by 
the  faid  ftatute  may  be  let  for  forty  years,  namely,  to 
houfes  in  cities  bosoughs  or  market  towns.     Watf.  c.  42. 

But  by  the  i  G.  //.  2.  c,  10.  in  cafe  of  lands  or  other 
eftates  purchafed  for  the  augmentation  of  fmall  livings  by 
the  governors  of  queen  Anne*s  bounty,  exchanges  may  be 
thei'eof  made  by  the  concurrence  of  the  governors,  incum- 
bent, patron  and  ordinary  ;  for  any  other  eftate  in  lands  or 
tithes,  of  equal  or  greater  value.    /•  13. 

And  it  is  faid,  that  if  a  parifh  be  upon  the  defign  of 
inclofing,  and  a  parfon  hath  tithes  in  kind,  and  common 
for  beafts  in  the  fields,  a  decree  may  be  had  in  chancery, 
that  he  fliall  take  a  quantity  of  ground  in  lieu  thereof. 
IVatf.  c.  42. 

However,  an  a£l  of  pariiamrnt  will  do  this;  and  this 
is  the  ufual  way;  namely,  in  the  fpecial  ads  for  the  di- 
viding and  incIoOng  of  heaths,  wades,  commons,  com- 
mon fields,  and  the  like,  to  inferc  a  claufe  for  a  recom* 


(f)  Hardr.  326. 
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pence  (o  be  given  to  the  incifmbent  for  his  right  of  com* 
fnon,  or  tithes,  or  otherwife  as  the  cafe  (hali  be* 

Shall  bi  utterly  vcidawd  of  mm  effeSf]  Yet  they  are  ((ood 
againft  the  leflbr,  if  it  be  a  fole  corporation  :  or  fo  long 
as  the  dean  or  other  head  of  the  corporation  remaineth,  if 
it  be  a  corporation  aggregate  of  many,:  for  the  ftatute  was 
made  in  benefit  of  the  fucceflbr.     i  hft.  45. 

To  all  intents  conJiru£iion^  and  purpejes]  Neverthclcfs,  the 
acceptance  of  rent  by  the  fuccefTor,  may  affirm  a  leafe 
(otherwife  voidable)  for  his  own  time.     Gibf.  745. 

It  is  indeed  regularly  true,  that  where  the  fucceflbr  ac- 
cepts a  rent  after  the  death  of  the  predeceflbr,  upon  a  void 
leafe  made  by  the  prcdeceflbr,  that  fuch  acceptance  will 
not  affirm  the  leafe;  but  this  rule  muft  be  underfiood  of 
fuch  a  leafe  a^  is  void  ipfo  fa6!o,  without  entry  or  rtny  other 
ceremony;  and  therefore  if  a  parfon  vicar  or  prebendary 
make  a  leafe  not  warrantable  by  the  (tatutes,  for  twenty 
one  }ears»  rendring  rent,  and  dies^  here  no  acceptance  of 
rent  by  the  fucceflor  will  affirm  this  leafe,  becaufe  the 
faibe  was  void  without  entry  or  other  ceremony  :  but  if  a 
parfon  vicar  or  prebendary  make  a  leafe  not  warrantable 
within  the  before- mentioned  ftatutes,  for  life  or  lives,  re- 
ferving  rent,  and  dies,  and  the  fucceiTor  before  entry  ac- 
cept the  rent;  this  leafe  {hall  bind  him  for  the  time^  for 
this  being  an  eftate  of  freehold  could  not  be  void  before 
entry.     Degge^  p.  i.  c.  10.' 

But  if  a  bifhop,  which  hath  the  inheritance  in  fee  fim« 
pie  in  him,  make  a  leafe  for  lives  or  years  not  warranted  by 
the  faid  flatutes,  not  being  abfolutely  void  by  his  death, 
but  only  voidable  by  the  entry  of  the  fucctflbr;  if  the  fuc- 
cef&r  accept  the  rent  before  entry,  be  it  for  lives  or  years, 
.    he  affirms  the  leafe  for  his  life.     Id. 

But  wherefoever  the  acceptance  of  rent  binds,  whether 
a  fole  or  aggregate  corporation,  it  mud,  in  order  to  fuch 
binding,  appciir  to  be  their  own  a£^ ;  and  therefore  in 
fuch  cafe,  if  the  bdilifl^'  of  a  bifhop  accepts  the  rem,  with- 
out  order,  this  binds  not  the  bifhop.  But  if  he  acquaints 
the  bifhop  that  feveral  rents  are  in  arrear,  and  has  an  <  rder 
from  him  to  receive  them,  and  receives  (among  others) 
the  rent  of  a  voidable  leafe,  and  pays  all  the  rents  to  the 
bilb^^p,  without  giving  him  notice  of  the  faid  voidable 
^afe,  this  hath  been  judged  fuch  an  acceptance  as  affirms  a 
leafe ;  becaufe  the  bifhop  of  himfelf  ought  to  take  notice 
what  leafes  were  made  by  his  predecefTor.     Gibf.  745.  (r) 

(rj  I  Roll.  Ab.  476. 
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In  like  manner,  vith  regard  to  a  corporation  aggregate; 
where  Che  aiafter  of  a  college  accepted  irent,  having  no  ex* 
prefs  authority  from  the  corporation  to  accept  it ;  it  was 
adjudged,  that  this  did  not  affirm  a  voidable  leafe,  during 
.the  continuance  of  fuch  mafter^  becaufe  the  a£t  of  the 
head  fingly,  cannot  diveft  the  members  of  their  right. 
Gihf.  746.  I 

But  .no  acceptance  of  rent  by  the  fucceflbr  availetb  (as 
bath  been  faid)  where  the  leafe  is  abfolutely  and  ab  initio 
void.     Gib/.  746.  (i) 

And  in  what  cafes  a  voidable  leafe  may  be  affirmed  by  the 
acceptance  of  rent ;  in  the  fame  it  may  be  affirmed  by  dif- 
training,  or  bringing  an  aflife  for  rent,  after  the  death  of 
the  predeceflbr  \  and  alfo,  by  bringing  an  aAion  of  wafie 
againft  the  leflee.  Gibf,  746. 
teaftt  of  Mher  4-  By  the  13  EL  c.  10.  All  leafts  gifts  granivf^ffiiunH 
corpof atioRi»      conveyances  or  ejfiaUs^  to  hi  made  had  done  or  fuffend^  by  any 


lejiajlical  livings  of  any  boufe, 
beriditdmintSy  being  any  parcel  of  the  poffeffions  of  anyfticb 
coUegiy  cathedral  churchy  chapel^  iofpitaly  parfonage^  vicarage^ 
or  other  fpiritual  promotion^  or  any  ways  appertaining  or  he^ 
longing  to  the  fame :  to  any  perfon  or  perfons^  bodies  poKtici  and 
corporate^  {other. than  for  the  term  of  one  and  twenty  year 5 ^  or 
thne  lively  from  the  time  as  any  fuch  leafe  or  grant  /ball  be 
made  or  granted^  whereupon  the  accuflomed  yearly  rent  or 
more  Jhallbe  refefved  and  payable  yearly  during  the  Jatd  term y) 
Jhall  be  utterly  void  and  of  none  ejfe£i  to  all  intents  conJlruSiiom 
and  purpofes.     f.  3 

Provided^  that  this  Jhall  not  be  conflrued  to  mate  good  any 
leafe  or  other  grant  io  be  made  by  any  fuch  colege  or  collegiate 
c/urch  within  either  of  the  univerjities  of  Oxford  or  Cam-^ 
brjdgej  or  elfewhere  within  the  realm  of  England^  for  mort 
years  than  are  limited  by  the  private  Jlatutes  oj  the  fame  col^ 
lege.     f.  4« 

And  by  the  \%  El.^ c.  ii.  it  is  enafied  as  follows: 
JVhereai  find  the  making  of  the  faid  fiat  ute  of  the  1 3  EL  c.  lo. 
divers  of  the  /aid  eeclefia/lical  and  fpiritual  per/ons  and  others 
having /piritual  or  ecclefiofiical  livings^  have  made  lea/es  for 
twenty  om  years  or  three  lives  long  before  the  expiration  of  the 
former  yearSy  contrary  to  the  true  meaning  and  intent  of  tki 


(/J  Cr$,Jac,  175.     Rickmany.  Garth*     Co.  Lit*  45.^. 
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faii  fiatuWx  ft  is  maSfid^  that  all  Uafes  to  hi  made  hj  any  of 
the  /aid  eeclifiajltcal  fpiritual  or  col'egtate  ^perjins  or  oth*  rs^  of 
any  their  faid  eccltjiojflical  fpiritual  or  collegiate  lands  tentments 
or  hereditaments i  whereof  any  former  leafe  for  years  is  in  he* 
ing^  not  to  he  expired  fur  rendered  or  ended  within  three  yearp, 
next  after  the  making  of  any  fuch  new  liofty  Jball  he  void 
frsiftrate  and  of  none  effeSl.     f.  2« 

•  The  fdid  ab  of  the  13  EI.  not  to  extend  to  any  leofe  to  he 
made  of  the  manor  of  FiAeld  in  tke  county  cf  Berks,  by  St. 
John'i  college  in  Oxford,  to  the  heirs  male  of  Sir  Thomas 
'WWxit  founder  of  the  J  aid  college,     i.  5,  6. 

Ml  leafes^  iif^^'%  i^onts^  &c.]  Corporations  aggregate 
might  always  let  long  Itafes  without  any  confirmation  ; 
and  (o  might  fole  corporations,  with  confirmation,  until 
this  ad  was  made ;  none  but  bifliops  being  reflrained  by 
Che  I  EL  c,  19.  But  by  this  ftatute,  all  other  corpora-^ 
cionSy  fble  and  aggregate,  are  put  under  the  fame  redraints 
that  biOiops  were;  and  the  two  ad>  being  of  the  fame 
tenor  and  form,  what  hath  been  obferved  upon  the  former 
ad  will  help  towards  the  right  underftanding  of  feveral 
claufes  in  thi^  aA  alfo. 

By  any  mafter  and  fellow  i  of  any  college^  dean  and  chapter 
af  any  cathedral  or  collegiate  church j  That  is  to  fay,  by  the 
major  part  of  fuch  body  corporate:  in  regard  whereunto, 
it  is  thus  enaded  by  the  33  //.  8.  c.  27.  viz.  Albeit  that 
by  the  common  law  all  afients  eledions  grants  and  leafes, 
had  made  and  granted,  by  the  dean  warden  provoft  maOer 
prefident  or  other  governor  of  any  cathedral  church  hofpi- 
tal  college  or  other  corporation,  with  the  aflent  of  the  ma* 
jor  part  of  their  chapter  fellows  or  brethren  of  fuch  corpo- 
ration, be  as  efFedual  as  if  the  refidueof  the  whole  num- 
ber bad  aflented}  yet  neverthelefs  divers  founders  of  fuch 
corporations  have  amongft  other  their  local  ftatutes  efla- 
biflicd,  that  if  any  one  of  fuch  corporation  fhould  deny 
aof  fuch  grant,  that  then  no  fuch  leafe  cledion  or  grant 
fliould  be  made,  and  for  performance  of  the  fame  every 
perfon  having  power  of  afient  hath  been  went  to  be  fworn'; 
for  remedy  thereof,  it  is  ena6^ed,  that  all  and  every  pecu- 
liar ad  order  rule  and  ftatute  made  by  any  fuch  founder, 
whereby  the  grant  leafe  gift  or  election  of  the  governor  or 
ruler,  with  the  aifent  of  the  more  part  of  fuch  corporation, 
ibould  be  in  any  wife  hindred  by  any  one  or  more  being 
the'  lefief  nutnber  (contrary  to  the  courfe  of  the  common 
law),  Ihall  be  void  ;  and  none  fliall  be  compelled  to  take 
an  oath  for  the  obfervipg  of  any  fuch  order  rule  or  flatute. 

Vol.  II.  C  c  on 
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00  pain  of  ev^ry  pcrfon  giving  fuch  oath  to  forfeit  5l»  half 
to  the  king,  and  half  to  him  that  fluil  fue  in  any  of  ths 
king^s  coarti  of  record. 

But  fuch  major  part  are  to  attend  in  peribot  >nd  to  bo 
prefent  together  at  the  executing  of  fjich  a6l :  thus  in  ihe 
cafe  of  the  dean  and  chapter  of  Firna  in  Ireknd^  whicb 
was  concerning  the  confirmation  of  a  leafe  made  by  the 
bifliop ;  it  was  adjudged,  that  the  confirmation  was  ill^ 
becaufe  the  dean  was  not  only  not  prefent,  but  wBttA  hf  a 
prcAor,  who  was  %ftrangir  to  the  chapter,  and  not  of  the 
body.  Agreeable  to  which  are  the  rules  of  the  civil  laurf 
that  he  (hall  make  no  deputation  in  fuch  a  cafe  but  to  one 
of  the  chapter  only. 

And  in  the  fame  cafe  it  was  faid  further,  upon  the  latbov 
Hty  of  the  year  booK?,  that  neither  would  this,  nor  any 
othe)*  aft  that  had  charged  the  revenues  of  the  churehsbafO 
been  good,  tho'  the  dean  had  done  it  by  one  of  thechafiCi 
4is  bis  i^MnAffiny  i  for  (as  is  there  alledged)  the*  fhedtn 
may  have  his  prefident  or  commiflfary  to  execute  his  ipiri« 
tual  jurifdiflion,  yet  fuch  commiflTaFy  cannot  chaiye  thi 
poflcflions  of  the  church.  And  therefore  befidea  the  autho* 
rity  of  the  prefident,  fub-dean^  or  the  like,  for  the  eicr- 
cife  of  the  decanal  office ;  a  difttnd  proxy  to  one  or  mofi 
members  of  the  chapter,  who  may  reprefent  him  in  the 
paffing  of  grants,  confirmations,  and  other  chapter  ads^ 
is  neceflary  to  make  them  good  and  valid  in  law. 

And  their  aflent  mud  be  given  by  each  member  finglyi 
and  not  in  a  ctmfufed  and  uncertain  manner }  and  tUs 
mud  be,  when  they  are  capitularly  aflembled  in  one  car* 
tain  place ;  and  not  a  confent  given  by  the  members,  in  frt 
veral  places,  and  at  feveral  times.  Which  was  the  caAelf 
the  laft  cited  ad)  of  the  dean  and  chapter  of  Fernea.  The 
chapter  confifted  of  ten  perfons,  and  only  three  were  paa* 
fent  (together  with  the  dean*s  pro&or),  when  the  chapiar 
iesi  was  fixed  to  the  confirmation  }  afterwards  three  mhas> 
of  the  prebendaries  fubfcribed  it :  and  this  waa  adjisd||^ 
ill,  as  being  the  ad  of  particular  perfoni  only,  and  not ddiL 
corporation,  by  reafon  (hey  werenot  aflcmbltd  in  onej  ' 
'  and  in  a  capitular  manner,  that  is,  the  ad  waa  nol^ 
fimul  tt  Jtmil^iX  the  fame  timeand  place,  as  the  law  i 

But  it  was  there  agreed  and  acknowledged,  thai  in 
the  dean  and  chapter  be  capitularly  aflembled  in  tfS^|ritfh 
their  ads  (hall  be  good,  tho'  fuch  aflembly  ia  nor  htHli 
the  chapter  h§ufi\  and  the  ad  of  the  dean  and  aiifar-liil 
of  the  chapter,  fo  afliembled,  is  properly  the  ift  of 


J 
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pontioB,  aMio'  the  reft  do  not  agree,  or  be  abfeot  thro' 
llMir  own  defavlr.     Giif.  744.    D«v.  4a, 

Mmjkr  tmd  ftll^iwt  9f  any  collige]  Tbb  includes  all  col* 
Icget,  bf  wha  name  foever  incorporated,  and  of  what 
Mture  foever  the  feundattoni  be,  ecclefiaftical,  temporal^ 
or  mixed :  the  (latute  being  conftrued  oioft  largely  and 
beneficially,  againft  long  and  unreaibnable  leafes.  ii 
£^76. 

£ilieii  snd  chaptn  9/  any  catbidral  $r  cMigiaU  churcb'^ 
For  tile  fame  reafon,  tho'  it  is  (aid  dean  and  cbaptert 
ircKtendeth  io<hapteri  where  there  are  no  deans.     iSibf. 

736.  (0 

Mafitr  mr  guardtan  ifmty  btfpltal]  In  like  manner,  this 
iiaH  extend  to  ail  manner  of  hofpicals,  be  the  hofpital  in- 
corpof  atcd  by  any  other  name  \  or  be  it  a  fole  corporation^ 
or  corporation  aggregate.     \\  C$.  j6* 

Of  mmy  ith^  having  any  fpiritual  rr  udefiaftit§l  Irving'} 
Tbet  this  it  a  gntral  law,  as  it  concerns  all  the  clergy^ 
bath  been  often  declared  and  adjudged,  tho*  at  firft  much 
Jeubwd*  But  it  was  always  agreed,  notwithftanding  this 
general  daufe,  that  biOiops  were  not  included  1  becaufo 
the  ftaiote  begins  with  an  order  inferior  to  them.    Gikf, 

or  «<9  hHffis]  But  by  the  14  El.  e.  1 1.  /  17.  Thii 
ftaH  not  extend  to  any  grant  afliirance  or  leafe  of  any 
hoofet'belonging  to  any  perfons  or  bodies  politick  or  corpo* 
rate  aforefiiid,  nor  to  any  grounds  to  fueh  houfes  apper* 
CaiBHig,  which  houfes  be  (ituate  in  any  city  borough  town* 
oerporaio  or  market  town  or  the  fuburbs  of  any  of  them  i 
bnf  thM  all  foch  houfes  and  grounds  may  be  granted  de* 
■riM  and  afluted,  as  by  the  laws  of  this  realm,  and  the 
ftveral  ftamtes  of  the  faid  colleges  cathedral  churches  and 
iMiljpllilt,  they  lawfully  might  have  been  befere  the  mak* 
ing  •f  the  ftasuto  of  the  13  EL  or  lawfully  might  be  if  the 
faid  flatute  were  not ;  fo  alway  that  fuch  houfe  be  not  tho 
or  dwelling  houfe  ufed  for  the  habitation  of  the  per* 
abovefaid,  nor  have  ground  to  the  fame  belonging 

"  ft 


the  qoaniity  of  ten  acres.     Provided,  that  no  leal 
of  any  fucb  houfes  (hall  be  permitted  to  be  made  by  force 
of  this  aQ  in  reverfion,  nor  without  rcfeiving  the  aocuf^^ 

yearly  rent  at  the  leaft^  nor  without  charging  the 
With  tho  separation,  nor  for  longer  term  than  forty 


\ 
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year;  at  the  mod ;  nor  any  houfes  (ball  be  permitted  to  be 
aliened,  unltfs  that  in  recompence  thereof  there  (ball  be 
gorxi  lawful  and  fufficient  afiurance  made  in  fee  fimple  ab- 
foluttly  to  fuch  colleges  houfes  bodies  politick  or  oorpor^ 
ami  cheir  fucceflbrs,  of  lands  of  as  good  value,  and  of  aa 
great  yearly  value  at  the  leaft,  as  fo  (hall  be  aliened  ;  aoj 
(lafute  to  the  contrary  notwithilanding.    /.  ly^  19. 

But  this  fiatute  alfo,  referring  only  to  fucb  ftrfimn 
hodlii  corporati  as  wtre  fpuificd  in  ihi  JiaiuU  §f  the  %^  EL 
doth  oot  extend  unto  bifliops,  but  the  i  EL  remaioecb  aa 
it  did  ;  and  bifhops  have  no  power  to  let  houfes,  otberwile 
than  according  to  the  faid  fiatute  of  the  i  EL  nor  may  they 
make  exchanges,  for  any  recompence  or  confideratioo. 
But  altho*  the  bifbops  are  not  included,  yet  thia  is  a 
general  law,  as  extending  to  all  the  other  clergy.     GUf% 

738. 

And  by  the  exprefs  words  of  the  aS,  no  leafe  of  any 
fuch  houfes  (hall  be  made  in  rtuirfton:  for  which  reafoOi 
when  the  dean  and  chapter  of  St  Paul's  made  a  leafe  of  a 
houfe  for  forty  years,  which  houfe  was  then  in  lea(e  fbc 
ten  years  to  come,  to  a  Granger ;  it  was  adjudged,  with- 
out  argument,  not  to  be  a  good  leafe,  becaufe  in  revcr- 
fion  :  but  other  wife,  if  both  leafcs  had  been  to  the  (use 
perfon  ;  becaufe  the  acceptance  of  the  fecond  leafe  by  the 
leflee  would  have  made  the  firft  leafe  void.  Gihf.  739^ 
Cro*  EL  564. 

Otb:r  than  for  the  term  of  om  and  twenty  years  mr  tbm 
lives]  Although  tQc\efi3^fi\Qz\  corporations  aggregate  are  oOt 
within  the  ftatute  of  the  32  H.  8.  yet  is  that  (latute  (as 
hath  been  faid)  a  pattern  for  leafes  by  them  made,  in  many 
things  which  are  not  here  fpecified.  And  as  to  leafea  maie 
hy/ole  corporations f  according  to  this  fiatute,  tbey  are  HOC 
good  without  coniirmatioo,  unlefs  they  be  alfo  made  w> 
cording  to  the  limitations  of  the  faid  fiatute  of  the  3a  AS» 
Gib/.  736. 

Shaii  bi  utterly  void  and  of  none  fffeQ]  If  a  corpOMliao 
aggregate  makes  a  leafe  not  warranted  by  this  fiatute,  fuch 
leafe  is  void  againft  themfelves  \  but  neverihelefs  if  attc 
corporation  maketh  fuch  leafe,  it  (hall  bind  himfelfy  iho' 
ic  be  void  againft  his  fucceffor.     Gihf.  737,  (ic/) 

Divers  cf  the  fttid  ecctefiafiical  and  Jpiritual  pirjitu  i/d 
"Others]  Which  words  of  the  fiatute  of  the  18  £/.  c  II* 


(iv)  Per  Hale«  C.  B.  in  Morice  v.  Jntreins,  Heerdr^lA 
Co,  Lit*  45.  «« 

4  icfanm 


referriog  alio  to  the  fame  perfoni  or   bodies   corporate 
which  were  particularly  enumerated  in  the  faid  ilatute  of 
the  13  EL  c.  ID.  it  is  plain,   that  this   ftatute   likewife 
cxtendeth  not  to  bifhops,  but  they  ftill  remain,  as  they 
flood  at  firft,  upon  the  ftatute  of  the  i  El,  c.  19.  There- 
fore if  a  bifhop  makes  a  leafe  for  twenty  one  years,  and 
more  than  three  of  thofe  years  are  unexpired    (for  the 
number  of  years  to  come  in  fuch  cafe  is  not  material, 
this  ftatute  of  the  18  EL  not  extending  to  bi(bops),  yet 
this  concurrent  leafc^  is  good ;  but  then  it  mud  be  con- 
firmed by  the  dean  and  chapter,  becaufe  it  is  not  war- 
ranted  by  the  ftatute  of  the  32//.  8.     Alfo  deans   (in 
their    fele    capacity),    prebendaries,    heads   of    colleges, 
mafters  of  hofpitals,  and  the  like,  may  make  concurrent 
leafes  as  bifliops  may,  with  confirmation  :  but  they  muft 
bj  this  ftatute  be  within  three  years  of  the  determination 
of  the  fiormer  term  by  expiration  furrender  or  other^'ife; 
fo  that    in   this   point  the  bifhop   haih    the   advantage. 
JP^'W.  i.  2.  c.  3.  .  pfgg>  p.  I.  c.  10. 
,  But  in  all  cafes  where  concurrent  leafesi  are  made,  the 
rfew  leafe,  attho*  It  may  be  made  a  dit  covfe^ionisy  is  not 
to  take  effed  in  iniereft  till  the  old  leafe  be  expired  fur- 
reridred  or  endjed,  th^t  is,  the  new  lefTee  frannot  enjoy  the 
I^nd  till  fuch  ^iine ;  for  the  new  leafe  doth  cgmmcnce 
prefently  by  eSoppel  only,  not  jn  intereft  s  yet  it  feems 
that  the  rent  is  due  from  the  firft  commencement  of  the 
leafe,  fo  that  the  bifhop  or  other  being  UfTor  is  entitled  to 
two  rents,  and  may  bring  an  aflibn  ot  debt  to  recover  the 
ittkt  referved  upon  the  fecdnd  leafe,  enuring  the  continuance 
of  the  former;  for  the  rent  muft  be  referved  and  made 
payable  during  the  term,  and  not  from  the' determination 
of  the  former  leafe,  elfe  fu^h  concurrent  leafes  will  be  void, 
Is  cuntfary  to  the  ftatute,     H^atf,  r  42.  {x) 
"  But  where  the  fecond  leafe  is  made  to  the  fame  perfon 
to  whooo  the  former  leafe  was  made,  and  not  to  a  ftranger ; 
it  feemeth  that  the  former  leafe  is  wholly  vacated  by  the 


(x)  That  cdBCPrrent  leafes  are  good  under  the  provlfo  of  a 
priv|ite  fettlement  *'  iolea(e  ooly  for  21  years/'  as  well  as  in 
the  cafe  ftated  by  the  author,  and  that  they  were  valid  undrr 
the  13  EltK*  till  retrained  by  the  iS  EUic,  See  K fad  r,  ifajk^ 
1  £#»«.  148.  and  Fcx  v.  CoUjer^  1  Andtrf,  65.  cited  and 
asxaed  io  z  D9ug.  Rep,  973.  Ed.  3.  Goodtitlt  v.  Funacan. 
The  reafoD  beiog  that  the  inheritance  is  not  charged  upon  the 
whole  with  more  than  21  yean,  ^ 

C  c  3  fkme 
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fame  perfon  tccepting  tbf  coocuncm  leife.     ^Mtf.  c»  44* 

Crd.  EU%.  564.     Gib/.  739.     5  Ri^  li.  bm 

nti§9mHUg*      5*  By  the  14  EL  c.  11.     Whenms  fumifj  pnfms  bavi 

l^<^"ihtiUi     irf^^^^  '**  '''«'  miitmtng  9/ tbi  rforefmd  ftmiMU  #/  lib 

lUtwtt/  13  £'•  c*  20*  h  bonds  tndavitmmts  •/  fnfferlmg  9ibir  ptT'- 

fpns  t0  enJ9j  tuUfiifticml  ]ivini%^  fmr  thai  fueh  hinds  Mfui  CC" 

vmanti  are  n9i  in  /#u;  takem  U  be  Umfii^  mlibf  indeed  ihej 

am§Mftt  t»  as  muibi  it  is  enalied^  that  allbprnds  e§ntraffi  fr§^ 

mifes  and  cevenants^  f^r  Jhffering  any  pe^fin  /•  enjvy  any  iemt* 

foe  or  ecdefiaftical  frem^tm  witb  cure  te  take  amy  pr^t  §r 

fruits  ihereef^  other  than  fucb  bonds  and  eovenamts  asfimUbe 

made  for  ajfurance  of  any  leajt  heretofore  tuade^  fhall  ba  to  aU 

intents  and  purpofes  adjudged  of  fueb  force  aud  vaBdity^  ami 

net  oiberwifet  its  leafes  by  the  famt  ^fons  made  rffucb  bau^ 

foes  J  and  ecclefiaftical  promotions  wtth  cure.     f.  15. 

And  by  (he  43  £/.  c.  9*  ^// judgmeoCs  to  b^  bad  far 
the  intent  to  have  or  enjoy  any  leafe  contrary  to  tbi  JIatutg  ^ 
the  1 3  El.  c.  ao.  #r  any  other  Jlatute  oxplaining  §r  altering 
the  fame^  Jball  be  deemed  void  in  fucb  fort  ms  bonds  mod  £§» 
venants  are  appointed  to  be  void,  which  mro  mndafor  sbai 
purpofe*     r.  8. 

Upon  which  two  flatutes  the  rule  it  this:  Whctt 
leafes  are  made  void  by  the  f  3  EL  e.  ao.  there  all  booda 
covenants  and  judgments  for  the  enjoying  fuch  leafef,  nru 
made  void  by  thefe  flatuies  \  but  if  the  leafes  be  void  at 
Che  common  law,  as  by  death  refignation  or  deprivatfon^ 
and  not  by  the  ftatuteof  the  f^EL  c.  20.  their  bonds  and 
covenants  for  the  enjoying  of  fuch  leafes  are  not  made  void 
by  either  cf  thefeftatutei  [y). 

Where  the  covenant  was,  that  the  leflTee  (hould  enjoy  a 
vefiory  for  three  years,  without  expulfion,  or  any  thing  Vf«# 
or  to  be  done  by  the  Icflbr;  which  leflbr  omits  to  read  the 
articles,  and  fo  is  ipfo'faAo  deprived,  and  the  leafe  void  i  in 
fuch  caff,  the  obligation  is  not  forfeited,  becaufe  thishap« 
peneth  not  by  any  a£i  of  the  lefTor,  but  by  nonfeafana^ 
and  fo  not  within  the  covenant :  but  othcrwife  it  would 
have  been,  if  the  lefTor  had  covenanted,  not  to  omic -the 
doing  of  any  thing.     Gdf  740.  (2) 

And  by  the  18  £/.  c,  ii«  it  is  enaAed,  that  evety  bond 
end  covfna^t  for  nmvuing  or  making  of  any  leafe  or  leafes  r»ii- 
trarj  to  the  true  intent  Gf  the  fat  d  a£i  of  the  18  El.  c.  x  i,  ^ 
of  the  a^  of  the  13  El.  c.  ic.  fhall  be  utttrly  vsid.     f.  3. 


«*i 


(y)  AA^i  R»dge  V.  Thomas.  (&)  4  Lean.  3$. 

r.14 
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71  147^*  R^iMdTiomas,  A  parfon  covenanted 
with  aaochcr,  that  be  (hould  have  his  tithes  for  tbirteea 
ycira  $  afterwards  he  rcfigned/  and  another  parfon  was  in- 
dtided )  the  leflce  brpught  an  a£lion  of  covenant  againft 
ihe  leflor»  and  the  defendant  pleaded  this  ftatute*  of  the 
tt  EL  €.  II.  in  bar.  But  Coke,  Doderidge,  and  Haugh^ 
too  agreed^  that  the  covenant  was  not  made  void  by  thir 
iUtute  I  which  was  only  intended  to  void  bonds  and  cove* 
jMBis  contrary  to  the  ftatute  of  1 3  £/.  but  doth  not  ex- 
tend to  bonds  and  covenants  made  for  the  enjoyment  of 
Jeafea  which  become  void  by  the  common  law,  as  leafts 
dk>  by  refigaation,  or  the  like.     3  Bulfi.  202.    GU/.  737, 

But  when  a  dean  and  canons  .made  bonds  among  them- 
felvesy  to  afccftatn  to  each  other  the  benefit  of  particular 
]ea(et,  and  the  whole  body  engaged,  under  f^ich  and  fuch 
ioriieitures,  to  make  the  leafes  refpedively  as  there  fliould 
be  occafion;  fuch  bonds  were  declared  to  be  void  bj 
abia  ftatute.  And  fo  it  was,  where  the  dean  and  chap- 
ter bblig^  ihemfelves  to  make  to  one  a  leafe  of  landa 
which  were  then  in  leafe  to  another  for  fifteen  years  to 
come }  the  covenant  was  declared  void,  upon  this  ftatute. 

<»/.  7|8-  (-) 

O.  Ftr  tbi  hittsr  malniinanti  rf  liaming^  andtbf  uirf  i/*Fttrthcr  tagslai 
fibikrs  in  tbt  umlvtr/itigs  ^Cambridge  aid  Oxford.,  4md  tbi  22*iS2.**** 
jtiUigiS  §/  Wmchefter  ami  Eaton  ;  «#  ai^^r  ^mfi  prefix  ^  ^^ 
dHii  warden  dean  gtvirhir  reSar  §r  thief  ruler  ef  any  c§llegi 
tmbedral'cbnrcb  ball  §r  bmje  of  Uinming  in  m^  ef  tbe  univer^ 
fiiiis  afertfaid^  mr  any  prevofi  warden  er  etber  bead  officer  ^ 
the  fiitd  eeUegiS  rf  Witichefter  er  Eaton,  ner  tbe  eorperatien 
of  amy  rftbe  fame  by  wbat  titie/ljle  er  name  fnver  tbey /boB 
ie  ealled^  Jbau  mate  any  leafe  far  life  er  lives  mr  yean  $feuigf 
fmm  er  amy  tbeir  lands  tenements  er  etber  bereditamen$Sf  i§  iba 
^leUek  any  titbes  arable  landmeadew  er  pqfinre  deib  or  JbaU 
afpertenn  %  except  that  §ne  tbird  part  at  the  le^fl  rftbe  eld  rami 
ke  rrfarved  and  paid  in  cem^  fer  tbefaid  eoUeges  eoAedral^ 
Amnk  balls  and  beufes ;  tbat  is  tefay^  in  gaed  wbeat  afier  6r 
$da  quarter  er  nuder^  andgeed  mab  rfs  '  ^^  ptarter  er  smu 
ilrr,  as  be  delivered  yearly  upen  tbe  days  prefixed^  at  tbe  /aid 
pelifgis  eatbedraUdsufcb  balls  andbenfes :  and  far  drfanhtberom 
rf^  te  pay  ii  tbefaid  celUges  catbedrab-cbeereb  balk  mr  beufa  he 

{a)  Mere^  78^.  But  this  ftatote  does  oot  avoid  bonds  and 
ceveoama  touching  leaics  of  bet^  in  cities,  boroughs,  cor- 
joraiines er  markett, according  to iht ftat«  14 Blin.  i.iuAij^ 
rid./nf.    Gib.Ced.71%.    Heb.%6^. 

C  c  4  ready 
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ready  m^rny  at  the  election  of  the  fatd  Jejffiit  their  ixecutonad" 
minijiratori  and  affigm  after  the  rate  of  the  heft  uheat  and  malt 
in  the  market  of  Cambridee,  for  the  rents  that  are  to  be  paid 
to  the  ufe  of  the  houfe  or'houfei  there  ;  and  in  the  market  ofOx" 
ford,  for  the  rentt  that  are  to  he  paid  to  the  ufe  of  the  houfe  or 
boufts  therg;  and  im  th/'  market  at  Wincbcftcr,/ir  the  rents 
that  are  to  he  paid  to  the  ufo  of  the  houfe  or  hsufes  there  \  and 
ih  the  market  at  Wind  for,  for  the  rents  that  are  to  he  paid  to 
the  ufe  of  the  h'jufe  cr  houfes  at  Eaton,—//  or  Jhatl  he  fold  at  the 
next  market  day  before  the  faid  rentjhallbe  due,  withsut  fraud  : 
and  e/li  leafes  otherwife  to  he  made^  and  all  collateral  bonds  or 
affuranee  to  the  ecntrary,  by  any  of  the  faid  corporations,  fhaU 
he  void  in  law :  The  fame  wheat  malt  or  money  coming  of  the 
famCy  to  be  expended  to  the  ufe  of  the  relief^  af  the  comment  and 
diet  of  the  faid  cd  eges  cathedral- church  halls  and  hau/es  only^ 
and  by  no  fraud  or  colour  let  or  fold  away  from  the  profit  of  the 
faid  collezes  catthdretl^  church  halh  a^^d  koufes\  and  the  fellows 
ami  fbelars  in  the  fame^  and  the  ufe  aforefoid\  upon  pain  ef 
lie  privation  of  the  giver  nor  and  chief  ruters  of  the  faid  collo^is 
cathidrai'church  hal  s  and  houfes^  and  all  ether  tbtrennta  on- 
fentihg.     i8  £1  c.  6.  f.  I. 

But  thif  fhcAl  noV  extend  to  any  lea  ft  to  be  made  by  the  prefix 
Jerst  and  fholars  of  St.  John  Baptift's  collige  in  Oxford,  to 
any  heir  male  of  Sir  Thomas  White,  late  inight  and  aUer" 
man  of  J^jondon^  founder  of  the  foid  college  i  which  tea/ejbail 
he  madCy  according  to  the  meaning  of  the  foundation  andfiatutes 
of  the  faid  college^  of  the  manjr  of  Fifield,  and  no  other  here" 
ditaments,     f.  3. 

For  the  bitter  maintenance  of  learnings  bV  ]  Dr.  Kennet 
fays,  the  memory  of  Sir  Thomas  Smith  is  highly  to  be 
honoured  for  promoting  this  ad^,  which  provideth  that  a 
third  part  of  the  rent  be  referved  in  corn,  payable  either 
in  kind  or  money,  after  the  rate  of  the  beft  prices  in  the 
tnarket.  For  if  a  certain  rate  thereof  had  been  fixed  in 
money  inftead  of  corn,  it  would  have  been  highly  prefu* 
■dvQ\^\  CO  the  colleges,  the  value  of  money  abating,  as  ihc 
value  of  iand  and  of  the  prfK]v!ce  thereof  advancecb.  This 
worthy  knight  is  faid  to  have  been  eng.«^ed  in  this  fer- 
vice,  by  the  advice  of  Mr.  Henry  Robinfon,  foon  after 
provoi)  of  queen's  college  in  Oxford,  and  from  that  Na- 
tion ad.anccd  to  the  fee  of  CaiHfle.  AV».  Par,  Antia* 
605. 

*/j  the  ivhich  cny  tithes  arable  land'hiead.w  or  pa/lure  doth 
cr  frAl  appertain]  T.  26  EL  Hayn  and  HoUinglridgi,  The 
qutliion  was,  vihether  this  (hould  be  intem-ed  of  tirhes 
cf  corn  only,  or  alfo  of  tithes  of  money,  or   the  like, 

as 


ILearefif^  393 


as  in  London,  where  money  it  paid!  as  the  tithe  of  houfes ; 
and  it  was  adjudged  by  Man  wood  chief  baron ,  io  the 
abfenee  of  Shute,  that  it  is  to  be  intended  of  tithe  corn* 
For  the  parliament  never  meant,  to  caufe  thofe  farmtra 
CO  pay  corn,  but  where  they  had  corn  or  land  that  bearr 
eth 'ail -annual  crop,  as  arable,  meadow,  or  paftuce^ 
atid  not  of  wood,  heath,  marfli,  or  the  like.  But  af- 
terwards a  writ  of  error  was  brought.    Sav.  68.    Giif. 

74*- 

7*  Th0t  thi  livings  mppnntedfor  HcUJiaflical  minifiers  may  Haw  leaftt  of 

m§i  ky  corrupt  and  indin^  diaUngs  be  transfgrndU  cihir  sifis  j  beoeficet  «itk 
tu  l/a/i  to  be  made  of  any  btnifice  or  icclefiaJHcal  fromfiti^  ^oi7  by  a 
with  curt  J  or  any  part  tbereof,  and  not  biing  impropriated^  refl^eocctf 
/baOendure  any  longer  than  wbiU  the  leffor  JbaU be  §rdinarilf 
refidenty  and  ferving  the  cttre  offucb  benefice^  without  abfemi 
abeve  fittrfiore  days  in  any  one  year ;  but  every  Jucb  Uafe^  im^ 
setediately  upon  fueb  abfence^  Jhall  ceafe  and  be  void%  and  ttit 
iuiumbent  Jo  offending^  /hall  for  the  fame  lofe  em  yeea^s  profit 
^  bis  f aid  benefice ^  to  be  dijlributed  by  the  mrdinary  among  tba 
foer  of  tbe.^rijh.  13  EL  c.  20.  f.  j.  And  after  eomplaini 
made  to  ibe  ordinary^  and  fentenee  given  ttponfucb  offence  i  he 
fiaUy  within  two  months  after  fuch  fenteme  given  and  requefi 
io  bim  made  by  tbe  churchwardens  of  the  f aid  parijb  or  one  ^ 
them^  grant  the  feqne/lraiien  of  the  profits  of  fuch  benefice^  ia 
Jkcb  inhabitant  or  inhabitants  within  tbe  parijh  where  fuch  ba^ 
nefice /hall  be  as  to  himfl>aU  feem  tnnt :  and  ttpon  default  tbere^ 
in  by  the  ordinary^  itfiall  be  lawful  to  every  pari/hioner  to  rth 
tain  his  tithes^  and  likewifefor  the  cbunhwardens  /#  enter  and 
take  jhe  profits  of  the  glebe  loads  and  all  other  rents  and  dtttioi 
of  every  fuch  benefice^  to  be  employed  to  tbe  ufe  of  the  poor  en 
afirefaid^  until  fuch  time  as  feqiufh  atiom  /hall  be  committed  bf 
the  ordinary  \  and  then  as  well  tbe  churchwardens  af  p'lrifiiosurs 
to  yield  account  thereof  and  to  make  pigment  to  him  or  them  to 
whom  fuch  fequeflration  /hall  be^conwutted ;  and  fuch  fequeftreor 
tor /halt  jt^ly  and  truly  employ  and  be/low  tbefatd  profits  orikt 
valuo  thereof  to  fuch  ufes  as  by  the  faid  ftatute  of  tbe  I  %  £.L 
c.  20.  h  limited ;  on  pain  of  forfeiting  double  value  offucb  with^ 
boldest  profits^  to  be  recovered  in  the  ecclefiafiical  court  ty  the 
poor  of  the  faid  pari/h.     1 8  £1.  C  1 1  •  f.  7. 

And  all  charging  of  fuch  benefices  with  cure  as  aforefoid^ 
with  any  penfion^  or  with  any  profit  out  of  the  fame  to  be  yields 
odor  taken  ^  other  than  rents  to  be  referved  upon  leafes  hereof  tor 
to  be  made  according  to  the  meaning  of  the  faid  ftatute  of  the  13 
£1.  c.  20.  /hall  be  utterly  void.  13  El.  c.  20.  f«  i*  14  EU 

C*  II*  U  14* 

Provided, 
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Provided,  tUi  ivmyjfmrfom  if  tbtknos  9f  ibis  r§§im  «#• 
kmii  U  iavi  tmm  tut^Uts^  m^  imnfi  At  §ae  •fibtm  wfm 
mbidk  it/bsii  u§t  tbtn  hi  muft  mrSmmnkf  tifidmi^  U  bistmm^ 
mdfj  iAatJkli  tiire/trwe  tti  cwn  fir  Urn  %  hiifmb  luJlt  JUU 
tmban  m  Imgir  tbmn  dmrtngjucb  eurwU^s  nfiimu^  wiibnu  n^ 
/imc4  iibnfifirtj  days  in  may  •myear.     13  £1.  c.  aO»  t*  2. 

And  all  Uafes  bwis  prumfis  and  mtf^mtis  tfami  tmurm^ 
iMg  Vnuficis  ami  icdtfioftUml  livings  wkb  imn^  i§  h§  modi  if 
S9y  curate^  JhaU  ie  rfn§  •iber  m»r  iittgrfirci  valiMty  mr  gm^ 
tiwuami^  tban  if  tbe  /ami  had  bum  madi  by  the  inu^kid  ptr^ 
fim  himj^tbm  damfid  trjball  dtaAfi^fioM  io  amy/iuh  mm 
rati.     14  El.  c  II.  f.  i6« 

fbai  tbi  livings  affdaud^  kic.']  This  ftaCnte  W9S  iotepd- 
ed  to  prevent  corrupt  bargaint  between  patroo  aod  dedc ; 
it  bring  tt  thit  time  a  praSice  for  patrons  io  get  foaw  an-> 
worthy  clergyman  to  take  inftitutioo  Io  tbctr  vacant  hpocv 
ficce,  vpon  condition  of  having  leafes  of  thole  bcnefioep 
■lade  to  thcmfelvet  at  very  low  rates ;  by  which  awani 
tbefe  patrons  feciucd  tbe  main  of  the  heiMefiGes  to  tbeni^ 
Iclves,  and  got  them  ferved  at  any  rate  by  ftipendiary  en* 
rates,  whik  the  incttmbents  were  non-jcMeoC  and  makaac 
their  fortunes  elfewbere :  fo  that  the  ftatnie  aras  not  pri- 
noarily  defigned  againft  non*refideoGe,  but  agaioft  fiicb 
non*r€fidenu  as  by  corrupt  bargains  and  leafes  made  ihcm 
idves  ttx>is  to  diflionouraUe  pauoos ;  and  be  only  oitnds 
ngainft  this  fhtute,  who  is  non-rcfident,  and  yet  at  the 
-iaine  time  leafeth  out  hit  benefice.    J*bnfm  131. 

Shall  ii  ifdinarily  refidini]  If  the  parfon  be  abfent  eigbty 
days  in  a  year,  altho*  it  be  it  fevcral  times,  to  wit^  ten 
days  at  one  time,  and  twenty  days  at  another  time,  nntil 
eighty  days ;  this  is  non-refidenceof  eighty  days  within  the 
mote.    Giif.  739.  (i) 

Shall  hi  ordinarily  nfidimt  andfirving  tbi  cwn']  If  an  in- 
eombent,  having  a  houie  fit  for  his  hahitacion,  Jiveih  in 
%  neighbouring  parifli,  but  comcth  00  all  occafions  to  his 
jMrifli  church,  to  fenre  tbe  cure  in  pcrfon  ;  this,  however 
St  be  non-refideoce  within  the  ftatute  of  the  21  //•  8.  r.  ii. 
yet  it  is  not  fuch  an  abfence  as  will  avoid  a  leaTe  witlun 
this  ftatute.     Gibf.  739.  (r) 

IViihatit  ahjtnci  ahsve  fiurjipri  days  in  any  ^myiarl  If  an 
incumbent  is  abfent  eighty  days,  and  comeih  again  in  the 
night  of  the  eightieth  day,  he  is  00  offender  within  this 


{i)  Kfy.  116,  (0  I  BMlfi.  iji. 

flatute; 
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Ihtote;  for  the  fiatute  fays,  withoot  abfence  alovt  fbiir- 
fcore  days.    Gibf.  739.  (d) 

Bvtry  fuA  Uaft  tmmtdtaulj  up§Hfucb  ahfifue/baU  ceaft  ami 
hi  vtij]  So  that  the  leafe  is  not  void  ab  initio,  but  oiily 
firom  the  time  of  foch  abfence ;  which  appears  aHb  frooa 
the  preceding  negative  words,  that  the  leafe  (ball  endure 
9$  hmgtr;  for  that  implies  that  it  Ihall  endure  fo  lonfl;^ 
And  Aerefore»  tho*  the  leafe  and  covenants  becoin'e  void 
by  Aeibfence  of  eighty  days,  yet  for  any  covenant  brokea 
before  the  end  of  the  eighty  days,  an  aAion  of  covenant 
wilt  lie  for  the  leflbr  or  Teflee.    GHf.  739.  [e) 

Ani  thi  incumhent  fo  •ffindsng']  This  (hews,  that  it  if 
aot  all  abfence  whatfoever,  that  brings  an  incumbent  uq« 
der  the  penalties  of  this  ad;  but  fuch  abfence  only  as  la 
volontary,  and  bv  confcquence  an  pfflmce  in  the  abUjiiee: 
from. which  it  follows,  that  if  a  parfon  be  abfeot,  and 
did  not  ferve  the  cure,  involuntarily,  by  reafon  of  lickndf 
(itfpenfion  inhibition  ejeftmtnt  or  other  coercion  or  re- 
ftraint;  he  is  not  abfienC  within  this  ftatute.  Much  U& 
can  the  abfence  of  eighty  days  after  death,  avoid  any 
letfe  mccording  to  this  ftatute  i  the  plain  drift  of  wbick 
waa,  to  olriige  incumbents  to  refidence  while  they  lived^ 
and  not  to  puniih  them  for  non*refidence  after  rhey  wert 
dead. 

As  to  this  laft  point,  it  had  bten  debated  in  the  reiga 
of  queen  Elizabeth,  and*  ruled  by  the  opinions  of  threie 
judges  againft  one;  that  leafes  were  void  by  this  ftatute^ 
eighty  days  after  the  death  of  the  incumberu  {/) ;  the  coofe* 
quence  of  which  would  be,  that  parfons  could  make  no 
inanner  of  leafes  to  bind  their  fucceflbrs,  longer  than  for 
eighty  days  after  their  death. 

But  in  the  25  C.  2,  (f)  this  matter  coming  under  debate 
again,'  it  was  (blemnly  adjudged,  contrary  to  the  foregoing 
cafe,  that  fuch- non- refidence  is  not  made  by  death,  as  caa 
avoid  a  leafe;  and  the  confcquence  of  that  judgment  is^ 
!•  That  paribns  and  vicars  (obferving  the  directions  of  Che 
ftatute  of  the  ?2  H.  8.  which  is  the  great  rule  to  all  the 
other  ftatutes)  may  make  leafes  for  twenty- one  years  or 
three  lives,  of  lands  accuftomably  letten,  and  the  like ^ 
which  leafes  fhall  bind  the  fucceflbrs,  with  confirmation, 
but  not  whhout ;  inafmoch  as  they  are  fpecially  excepted 
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out  of  the  cntbling  ftatute  of  the  32  H.  8.  and  the  ftitute 
of  the  13  EL  c.  10.  is  wholly  difabling.  2.  That  fuch 
leafes  of  parfons  and  vicars  as  are  not  confirmed,  tho'  they 
do  become  void  by  their  deaths^  yet  the  voidance  is  ac- 
cording to  the  common  law,  and  not  according  to  this 
ftatute. 

X^ncerning  which  leafes  of  parfons  and  vicars  (viz. 
thofe  that  are  not  confirmed  by  patron  and  ordinary,  and 
by  confequence  hold  not  beyopd  the  life  or  incumbency  of 
the  leflbr)  the  rule  is  this :  that  if  they  be  for  a  term  of 
years abfolutely, without  (^fit^giftbiparfMflmllfihng  Uvg^ 
and  the  parfon  dies,  or  refigns,  or  is  deprived  before  the 
term  expires  \  the  leflee  may  recover  damages  in  an  adioa 
of  covenant  againft  the  executors  of  the  parfon,  for  not  en- 
joying his  term.  But  if  that  claufe  be  added,  fuch  aAion 
ihall  lie  only  upon  lefignation^  or  other  voluntary  avoiding 
of  the  leafe :  and  againft  this  aAion  he  is  alio  fafe,  chough 
he  refign,  or  be  non«refident«  or  the  like»  if  he  add*  mnd 
fiallfolntg  cmtlnui  parfm.     Gibf.  739,  740. 

Littleton  faith,  if  the  parfon  of  a  church  do  charge  the 
glebe  land  of  his  church  by  his  dec^  ;  and  after,  the  patron 
and  ordinary  confirm  the  fame  grant :  then  fuch  grant  fliall 
Aand  in  its  force  according  to  the  purport  thereof.  But 
in  this  cafe  it'  behoveth,  that  the  patron  hath  a  fee  fimple 
in  the  advowfon ;  for  if  he  hath  but  an'  cftate  for  life  or  in 
tail  in  the  advowfon,  then  the  grant  (hall  not  ftand,  but 
during  his  life,  and  the  life  of  the  parfon  which  granted 
the  fame.     Lilt.  fed.  528. 

Upon  which  there  are  divers  things  to  be  noted : 
(i)  The  confirmation  of  the  grant:  which  incved  Is 
biit  a  mere  aflent  by  deed  to  the  grant.  And  therefore  it 
is  holden,  that  if  there  be  parfon,  patron,  and  ordinary, 
and  the  patron  and  ordinary  give  licence  by  deed  to  the 
parfon,  to  grant  a  rent  charge  out  of  the  glebe,  and  the 
par/on  granteth  the  rent  charge  accordingly,  this  is  good, 
an.d  (hall  bind  the  fuccefTor ;  and  yet  here  is  no  confirma- 
tion fubfequent,  but  a  licence  precedent. 

(2)  The  ordinary  alone,  without  the  dean  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  con- 
iirmation  fubfequent  \  for  that  the  dean  and  chapter  hath 
nothing  to  do  with  that  which  the  biibop  doth  as  ordinary 
in  the  life  time  of  the  bifhop. 

-  (3)  But  if  the  bifhop  be  patron,  there  the  bi(bop  can- 
not confirm  alone,  but  the  dean  and  chapter  muft  confirm 
alfo;  for  the  advowfon  or  patronage  is  parcel  of  the  pof- 
fcffion  of  the  biiboprick }  and  therefore  the  bifhop  without 

the 
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the  dean  and  chapter^  cannot  make  the  grant  good,  but 
only  during  bis  own  life,  after  tbe  deceafe  of  the  incum- 
bent»  either  by  licence  precedent  or  confirnution  fub* 
fcquent. 

-  (4)  He  that  is  patron  muft  be  patron  in  fee  fimple ; 
fKifbe  be  tenant  in  tail,  or  tenant  for  life,  his  confir* 
nution  or  agreement  is  not  good  to  bbd  any  fucceilbr, 
hot  fuch  as  come  into  the  church  during  his  life.  But  tl 
the  patron  be  tenant  in  tail,  and  difcontinue  the  eftate  in 
tail,  the  leafe  fliall  ftand  good  during  the  discontinuance  ; 
or  if  the  eftate  tail  be  barred,  it  (hall  ftand  good  for  ever* 
I  Infi.  300. 

i^r  a  confirmation  being  in  the  nature  of  a  charge  upon 
tbe  advowfon,  can  operate  no  further  in  order  to  the  bind* 
iog  of  the  fucceflbr,  than  according  to  the  degree  of  eftate 
or  intereft,  which  the  patron  hath  who  doth  confirm*  And 
therefore  where  a  tenant  in  tail  it  patron ;  to  render  the 
confirmation  valid,  the  ifliie  in  tail  muft  alfo  confirm: 
otherwife  the  prefentee  of  fuch  ifllie  (hall  hold  the  bene- 
fice difcbarged  of  fuch  leafe.    Gih/.  745.  (h) 

In  like  manner,  if  ihe  patron  who  confirms  bath  granted 
the  next  avoidance ;  tbe  clerk  of  fuch  grantee  (hall  not  be 
bounds  without  tbe  grantee's  joining  in  tbe  confirmation. 
Gitf.  745.  (1) 

'  And  fo,  where  there  are  coparceners  or  tenents  in  com- 
mon of  an  advowfon ;  they  muft  all  join  in  the  confirma- 
tion to  bind  the  next  incumbent,  unlefs  they  have  agreed 
before  to  prefent  by  turns.     Gih/l  745. 

May  dtmi/i  one  rftbitn  t§  his  turau]  That  is,  as  it  feem- 
eth,  to  his  curate  legally  licenfed  and  admitted  by  the  or- 
dinary of  the  place  i  without  which  he  is  no  curate  in  law. 
CM  740. 

Smi  liafi  Jball  tndun  n§  longtr  than  during  fuch  cwratit 
rifidtmi\  So,  that  in  this  cafe,  though  tbe  curate  leafea 
over,  it  (hould  feem  that  no  abfence  of  the  parfon  himfelf 
will  void  fuch  leafe,  but  the  abfence  of  the  curate  only. 
Gihf.  740. 


(k)  I  KqU.  Ah.  480.  (1)  Cr9.  Car.  581. 
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lUtfurer. 

t.  f  N  London  and  other  cities  there  are  leOurera 

-^  cd,  at  afiftams  to  the  nSlom  cl  chardMa.  Thejr  j«« 
gmtnXif  chofiMi  hf  the  wHbj  or  chief  MHbiMntt;  mmi 
an  viiialljr  the  afttrneos  pieachcrt.  There  aae  rifc  cam 
or  fliore  leAvrcrs  hi  aMift  caibadrat  chvrchia :  mad  mmuf 
kfiorefliipi  haw  lihcwife  hecD  (boodcd  hr  ihe  dooarioa  m 
privair  perioMy  aa  ladj  Mojcr'a  K  Si.  Paal*^  mat  mmf 
oihcn* 
H0V  ■ffrfatti,  2.  And  it  feemeth  generallf ,  that  the  bi(hop*a  po«tr  b 
mlf  tDJ«4goa»toiheq«alificatio«  a«d  fitaefr  ol  cbt  |Kr» 
Ion,  and  DOC  aa  tt>  (he  right  of  thekAureAip:  Aaiocho 
cafe  of  the  chufchwaideM  of  Si.  B^tUmmw^M^  ML  \% 
W..Om  Fiflihonia  kfr  S5I  a  year  far  the  aaainmmmof 
a  weekly  kdurer,  and  qipoinced  that  the  kAorcr  Iboshi 
be  cbofen  hj  the  pari(hioncff ,  aod  to  preach  p*  anf  ds^  i9 
efciy  week  at  thef  Aoold  like  heft.  The  pafiiiiatia  ijftJ 
on  ThttrfiJajfy  and  chofe  a  Icdorer  every  year  s  and  bow 
ldr«  Torton  hciog  leAorer,  and  the  parUh  having  chofai 
Mr.  Rainer,  the  other  would  not  fttbfmt  to  the  cbdco^ 
wticnopUM  the  churchwatdent  flfvt  Tvitow  oof  of  cho 
church.  Afterwards  the  bifliop  of  London  dcicrBMiiod  iw 
hit  (tvcor,  and  granted  an  inhibitioo  and  OKNNtioa  far  dut 
porpofe.  But  by  Holt  chief  juflice ;  a  prohihicioa  mvA  g0 
io  try  the  right :  it  is  true  a  man  cannot  he  a  lefturcrp 
without  a  licence  froiki  the  biibop  or  archbifluip ;  hut  their 
power  ft  only  at  to  the  qoalificatioo  and  fitnefs  of  the  per- 
fan,  and  not  as  to  the  right  of  the  lefinreArip;  and  the 
ecclefiaftical  court  may  puniib  the  churchwardens,  if  tbe^ 
will  not  open  the  church  to  the  perfon,  or  to  any  one  aA» 
ing  imder  him,  but  not  if  they  refufe  to  open  it  10  aoj 
other.     3  SM^  87. 

But  in  cafe  where  there  it  no  fixed  ledurer,  or  ancient 
iaiary,  but  the  lefiurefliip  it  to  be  fupported  only  by 
lunrary  contributions,  and  there  is  not  any  cuftom 
ing  fuch  clcdion  \  it  feemcth  that  the  ordinary  is  the  pro* 
per  judge  whether  or  no  any  ledurer  in  fuch  place  ought 
to  hie  admitted :  Ai  in  the  cafe  of  a  ledurer  of  ft.  Amu*$ 
-  JVtflminJtiT^  T.  16  G.  2.  The  court  of  king'a  bench, 
upon  confidcration,  rcfufed  to  grant  a  mandamut  to  the 
bifliop  of  London  to  grant  licence  to  a  lefiurer  $  who  ap» 
peared  to  have  ru)  fixed  falary,  but  (o  depend  altoge* 
ther  upon  voluntary  contributions  ;  and  where  there  waa 
ao  cuftoro  i  and  the  refior  had  rcfufed  his  leave  to  preach 
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is  the  charch  to  dio  perfon  now  applying.    Sir,  ilq% 

tff^MI.  (i) 

}•  By  Cm.  36.  No  perfon  (hill  be  received  into  the  mi-  UcoMt  ••<  Ut 
aifij,  nor  edmitted  to  any  ecdefiiftical  living,  nor  fufibred  4uj 
to  pmds  to  citecbine,  or  to  be  leAurer  or  reader  of  di* 
yrimitf  in  either  iuiiverfity»  or  in  any  cathedral  or  collegiate 
ebncb,  cl^,  or  market  town»  peri(h  chnrch,  chapel,  or  any 
eaker  phce  within  thit  r^mi  except  he  he  lioenftd 
cilhcv  by  the  archbifliop  or  by  the  biOiop  of  the  dioceie 
wheve.he  ia  to  be  placed  under  their  hands  and  feals,  or  bf 
one  of  the  two  univerfiriet  under  their  feal  likewife ;  and 
eacepi  he  Aall  firil  fubfcribe  to  the  three  artidea  concern* 
ing  the  king't  fiiprenacy»  the  book  of  common  prayer, 
aid  the  thirty- nine  articles:  and  if  any  biflmp  (hall  li« 
ceofe  miy  perfon  without  fuch  fubferiptioo,  he  (hall  be  fuf- 
pcpdtd  from  giving  licences  to  preach  for  the  fpace  of 
twelve  months. 

By  Cms.  37.  None  licenfed  as  is  aforefiiid  to  preach,  read 
leAaie  or  catecbiee^  coming  to  reiide  in  any  diocefe,  (hall 
be  parwitted  there  to  preach,  read,  ledure,  catechise,  or 
miniiler  the  facraments,  or  to  execute  any  other  ecclefi^ 
efticad  fuoSion  (by  what  authority  foever  be  1^  thereunto 
adasftted) ;  unlefs  he  firft  confent  and  fubfcribe  to  the  three 
ariicfci  before  mentioned  in  the  pre(ence  of  the  bi(hop  of 
ibe  diocefe  wherein  he  is  to  exerciie  fuch  funfiion. 

Bf  the  flatute  of  the  13  iff  14  C.  2.  r.  4.  No  perfon 
fliall  be  allowed  or  received  as  a  le£lurer,  unlefs  he  be  firft 
approved  and  thereunto  licenfed  ,by  the  arcbbi(bop  of  the 
province,  or  bi(hop  of  the  diocefc,  or  (in  cafe  the  fee  bo 
void)  by  the  guardian  of  the  fpiritualties,  under  his  feal  ^ 
and  (hail,  in  the  prefence  of  the  faid  archbiihop  or  bifliop 
or  guardian,  read  the  nine  and  thirty  articles  mentioned  ia 


(i)  This  doftriae  has  been  recognized  in  the  followiag 
eifef.  RgM  V.  tifi  BififQp  rf  L$md9m^  i  T.  Rgf,  331.  reladvo 
toSc.Lvke»  Chelfea.  und  Rex  ^.  FieU,  na^r^  atuitihirsiift 
^trntk^vmrdens  9/  ibt  uniud pmrijbu  9/  St.  Aunt^  St.  Agmttmd 
Zmtmy.  ^T.Rif.  125.  For  per  Lord  Mansfield,  Ch.  j. 
iathe  former  cafe.  No  perfon  can  nfe  the  pulpit  of  another  oa« 
Jcfi  he  coofents.  Bat  if  there  has  been  an  immeoiorial  ufage, 
the  Taw  foppofes  a  good  fonndation  for  it ;  and  if  the  leAurc- 
Ato^be  endowed,  that  affords  a  ftrong  argument  to  fnpport  the 
eawMtt.  And  per  Lord  Kenyon»  Ch.  J.  in  the  jatter  cue.  The 
right  of  the  ledarer^  10  fuch  a  caff,  ][rartiall/  faptrfedes  the 
mjnii  of  Che  refter. 

9  the 
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the  (btute  of  13  £/•  €.  la.  with  decltratbn  of  bis  un- 
feigned aflent  to  the  fame :  and  every  peribn  who  (hall  be 
appointed  or  received  as  a  lefturer,  to  preach  upon  any  day 
dF  cbe  week,  in  any  church  chapel  or  place  of  public  wor- 
fliip,  the  firft  time  he  preacheth  (before  his  fermon)  fliall 
<ipenly  poblickly  and  folemnly  read  the  common  prayers  and 
fervice  appointed  to  be  read  for  that  time  of  the  day»  and 
then  and  there  publicly  and  openly  declare  his  aileot  unto 
and  approbation  of  the  faid  book,  and  to  the  ufe  of  all  the 
prayers  rites  and  ceremonies  forms  and  orders  therein  con* 
sained ;  and  Ihall  upon  the  firft  le&ure  day  of  every  month 
afterwards,  fo  long  as  he  continues  ledurer  or  preacher 
there,  at  the  place  appointed  for  his  faid  IcQure  or  fermon» 
before  his  faid  ledure  or  fermon,  openly  poblickly  and  fo- 
lemnly read  the  common  prayers  and  fervice  for  that  time 
of  the  day»  and  after  fuch  reading  thereof  (hall  openly  and 
publickly  before  the  congregation  there  aflembled  declare 
his  unfeigned  affent  unto  the  faid  book  according  to  the 
form  aforefaid ;  and  every  fuch  perfon  who  (ball  negled 
or  refufe  to  do  the  fame,  ,(ball  from  thenceforth  be  di fabled 
to  preach  the  faid  or  any  other  lc£lure  or  fermon,  in  the 
faid  or  any  other  church  chapel  or  place  of  publick 
worlhip,  until  he  (hail  openly  publickly  and  folemnly 
read  the  common  prayers  and  fervice  appointed  by  the 
faid  book,  and  conform  in  all  points  to  the  things 
therein  prefcnbed  according  to  the  purport  and  true  intent 
of  this  a£^.     f.  19. 

Provided,  that  if  the  faid  leQure  be  to  be  read  in  any 
cathedral  or  collegiate  church  or  chapel,  it  (hall  be  fuffici- 
ent  for  the  faid  ledurer  openly  at  the  time  aforefaid  to  de- 
clare his  aflent  and  confent  to  all  things  contained  in  the 
faid  book,  according  to  the  form  aforefaid.     f.  20. 

And  if  any  perfon  who  is  by  (his  aft  difabled  [or  pro* 
hibited,  15  C  2.  r»  6.  /  7.]  to  preach  any  le<Sure  or  fer- 
mon, fliall  during  the  time  that  he  (hall  continue  fo  dif- 
abled (or  prohibited),  preach  any  fermon  or  le&ure,  he 
(hall  fufFer  three  months  imprifonment  in  the  common 
gaol;  and  any  twojuftices  of  the  peace  of  any  county 
within  this  realm,  and  the  mayor  or  other  chief  magiftrate 
6f  any  city  or  town  corporate  within  the  fame,  upon  cer- 
tificate from  the  ordinary  made  to  him  or  them  of  the  of- 
fence committed,  (hall  and  are  hereby  required  to  commit 
the  perfon  fo  offending  to  the  gaol  of  the  fame  county  city 
or  town  corporate,    y.  21. 

Provided,  that  at  all  times  when  any  fermon  or  ledure 
U  to  be  preached^  the  common  prayers  and  fervice  in  and 

by 


hy  (he  (kid  book  appointed  to  be  read  for  that  time  of  the 
day,  (ball  be  openly  pablickly  and  folemnly  read  by  fome 
pried  or  deacon,  in  Che  church  chapel  or  place  of  publick^ 
Worfhip  where  (he  faid  fermon  or  Icflure  is  to  be  preached^ 
before  Tuch  fermon  or  ieAure  be  preached,  and  that  the 
leAurer  then  to  preach  (hail  be  prefcot  at  the  reading 
thereof,    f.  91. 

And  provided  that  this  ad  (hatl  not  extend  to  the  uni- 
vcrficy  churches,  when  any  fermon  or  le(3ure  is  preached 
there,  as  and  for  the  univerfity  fermon  or  lecture;  but 
the  fame  may  be  preached  or  read  in  fucb  fort  and  manner, 
as  the  fame  hath  been  heretofore  preached  or  read.     f»  33* 

Legacies.    See  miU0^ 
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F  legates  there  are  three  kinds : 
I.  Ligati  a  latin  i  thcfe  are  cardinals  fent  by  the 
pope  a  latiff^  that  is  from  his  own  immediate  prefence. 

2.  Ligati  nati,  legates  born ;  and  of  this  kind  was  an- 
cientlff  the  archbilhop  of  Canterbury,  who  had  a  perpetual 
legatine  power  annexed  to  his  archbi(hoprick. 

3»  Ligati  dati^  legates  given;  and  tbefe  are  fucb  as 
baye  authority  from  the  pope  by  fpecial  commiflioa. 
<iid.  l8»  19,  20,  21. 
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T  EGEND,  ligtnia^  is  that  book  Which  Contained 
^^  the  lefTona,  whether  out  of  the  fcripcures,  or  out  of 
iriier  booksy  which  were  to  be  read  throughout  the  year* 
Lmd.  251. 

Letters  dimiOory*    See  ^xTaimtimf 
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■iftaUciaike 


fio  prcbikttion 
c«  the  rpifitoal 
«D«rt. 


1. 1>  Y  Can.  109.    If  any  offeixi  their  bretbren  bf  adidU 

^  cerj,  whoredom,  inceft,  ribji!dry,'or  anjr  other  on- 
cleaonefs,  and  wickedncis  of  life,  the  cburcbwanlciis  or 
queflmen  and  fidemen,  in  their  next  prefeatment  to  tbetr 
ordinariet9  fliall  prrfent  the  fiune,  that  tbej  may  bo  po* 
oiflied  by  the  feverity  of  the  laws,  according  to  their  deferts  | 
and  fiicb  notorious  ofienders  .(hall  not  be  admitted  to  the 
holy  communioo,  till  they  be  reformed. 

a.  In  ancient  times  the  king's  couru,  and  eTpedalfy  tbt. 
kets,  bad  power  to  inquire  of  and  puniA  fornication  and 
adultery  %  and  it  appeareth  often  in  the  book  of  domefday, 
that  the  king  bad  the  fines  afleiied  for  tbofe  oflrences  which 
were  aflefllM  in  the  king's  courts,  and  could  not  be  idUAcdr 
in  the  court  chriftian.     2  Imji.  488. 

And  thefe  fines  were  called  UtAirmU^  ligifwiu^  or  It^ 
girgfUum  :  wite^  and  gdt  ofgilij  in  the  Saxon,  do  fignify 
'  a  tribute,  fine,  or  amerciament ;  and  liger  importech  a^bed^ 
from  liggam  to  lie  down,  which  in  diven  paru  of  Engbnd 
is  ftill  pronounced  iigg.  And  thefe  again,  as  alio  the 
Gothic  Egmtty  the  German  Egiw^  the  Danifli  Sg^e^  the  Bd- 
gic  Bggen^  and  the  Latin  liOms^  (to  i&ew  the  cogoatioo  of 
the  languages  of  Europe  and  of  the  weftern  Afia,)  from 
the  Qpeek  word  ^x'^  >  ^^^  ^^^'  again,  from  the  Hebrew 
or  Chaldee  lachctb  or  Uchetb^  which  (ignifieth  to  lie  down  i 
as  laibam  or  Uchtn^  in  the  fame  languages,  exprefleth  a  bar* 
lot  or  concubine.  Unto  which  fountain  we  may  alio  refer 
our  Anglo-Saxon  word  Lcher  (wherein  the  Saxons  pro- 
nounced the  th  hard,  as  the  letter  ;^) ;  as  alfo  the  Latin 
UaaUr  ;  and  the  Greek  Xfj^ci;,  which  denotcih  a  woman  in 
child-bed  ;  and  other  fuch  like. 

3*  But  now  by  the  13  Ed.  i.  ft.  4.  called  the  ftatute  of 
Circumjpt^t  agatis^  it  is  enaAed  as  follows :  ^he  htng  U  Us 
jtulgis  fendeib  grating.  Ufr  ynr  fttois  drcumfpiOlj  in  ail 
mat  tin  c^ncgrning  tbt  bifif9p  rf  Norwich  and  bts  cUrgy  ;  m§i 
fumjbing  tban  if  tbiy  b§ld  plia  in  anrt  cbrifiian  tffiicb  Mngs 
as  hi  metr  fpiritual^  thai  is  t$  vnt^  $fpenanci  en/aaud  tj  fri^ 
latisfrr  deadly  Jin\  as  formcatim^  admbery^  and  Jmh  Ukti 
for  tit  wbicb  famtimss  corporal  penanci  andfometinus  picsaaarj 
is  fj^anedy  fpecialiy  if  a  fruman  hi  amiit  rf  fmA  thimgu 
In  all  vM(b  ca/is^  tbi  fpiritnal  jndgi  Jball  bavi  p§wtr  ia  ^h 
Jbiiwlidgf^  nmrilhftojwt  thi  Idng^sfrobibitim. 
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Tbi  bijhop  of  Norwich]  The  biOiop  of  Nerwich  is  put 
here  only  for  exslmple;  for  the  ftatute  extendcth  to  all  the 
bifliops  within  this  realm.     7.  hfl    487* 

Fornication,  adulury,  andfuch  iih]  Here  arc  two  exanfl- 
pics  in  particular^  0^  matters  merely  fpiritual,  ivhich  have 
no  mixture  of  the  tempoialtie?,  for  the  correfiion  of  theft 
oStncti  pro  falute  anima.     2  In  ft.  488. 

And  jfucb  likt"]  Thefe  are  to  be  taken  for  ofiences  of 
like  nature  as  the  two  ofFcnces  here  particularly  ex* 
preflfed  be  ;  ^%  folic itation  of  any  woman's  chaftity^  which 
is  leflcr  Chan  thefe^  and  for  inceft,  which  is  greater.  2  Inftm 
488. 

In  the  cafe  of  GaWfand  and  Rigaud^  T.  I  Art*  it  wai 
Agreed  by  the  court,  thsLt  foliciiatioH  of  choflity  was  of  ec^^ 
cleliafiicai  cognizance  ;  but  yet  that  the  prohibition  (bould 
(land,  becaufe  the  perfon  had  been  convided  on  an  indid« 
oient  for  an  aflault  upon  the  woman  with  intent  to  ravi(h 
her,  and  after  that,  the  woman  had  fued  an  afiion  of  af« 
fault  and  battery  againft  him  for  the  fame  oflFencCt  which 
adlion  was  depending  at  the  fame  time  that  the  profecutioii 
was  10  the  fpiritual  court;  for  the  force  added  to  it,  whicjl 
is  temporal,  make9  is  cognizable  by  the  temporal  courts* 
L*  Raym.  809.     Gibf.  1085. 

In  the  cafe  of  Harris  and  Hicks^  H.  ^.If  ^fl^,  A  pro* 
hibition  was  moved  for  to  the  ecclefiaflical  court,  where  a 
fuit  was  for  incefty  in  marrying  his  firft  wife's  filler,  fug- 
geftingthat  the  f^^id  fecond  wife  wa^  dead,  and  by  his  faid 
wife  he  had  a  fon,  to  whom  an  edate  was^defcended  aa 
heir  io  his  mother,  and  that  notwithftanding  that  he  had 
pleaded  this  matter,  they  went  on  to  annul  the  marriage  ' 

and  badardize  the  iflue.  And  by  the  court :  a  prohibU 
tion  (hall  go  as  to  annulling  the  marriage  or  baftardiz- 
ins  ihe  ifTue,  but  they  may  proceed  to  puaifh  the  inceft. 
altftf.  548. 

Pecvniary']  That  is,  in  commutation  of  penance* 
1  Inft.  489. 

By  ftatute  27  Geo,  3.  cap.  44.  No  fuit  (hall  be  brought 
in  any  ecclefiaftical  court  for  fornication  or  incontinence 
after  the  expiration  of  eight  kalendar  months  from  the  tiilne 
when  fuch  offence  (hall  have  been  committed ;  nor  for 
fornication  at  any  time  after  the  parties  ftiall  have  lawfully 
intermarried. 

4*  But  altho*  the  fin  of  adultery  is  properly  and  of  right  Yet  pnniAabla 
belonging  to  the  cognizance  of  the  ecclefiaftical  jurifdic- »'^  ^  ^*'*  •'•^ 
tioo :  yet  it  will  not  be  denied,  but  that  as  it  is  an  offence  ^^^  '*^** 
againft  the  peace  of. the  realm  (for  which  reafgn  fome  are 
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oF  opinion  that  avoutry  or  bawdry  is  an  offence  temporal 
as  well  as  fpiricual)  the  juftices  of  the  peace  may  uke  cog- 
nisance thereof.     God.  474.  (/) 

And  Mr.  Hawkins  fays,  all  open  lewdnefs  grofsly  fctn* 
dalous,  as  it  tendeth  to  fubvert  religion  and  m'>ralfc7f 
which  are  the  foundation  of  government,  are  puniihahle 
by*  the  temporal  judges  by  fine  and  imprifonment,  and  alfo 
fuch  corporal  infamous  punifhment  as  to  the  coort  in  dif- 
crction  (hill  feem  meet  according  to  the  heighnoufnefi  of 
the  crime,     i  Haw.  7. 

And  efpecially,  the  keeper  of  a  brothel  houfe  b  ponilb- 
able  upon  indi&ment  at  the  common  law,  by  fine  and  im- 
prifonment ;  for  altho'  adultery  and  fornication  be  puni(h* 
able  by  the  ecclefiafiical  law,  yet  the  keeping  of  a  houfe 
of  bawdry,  or  Hews,  or  brothtl  houfe,  being  as  it  were  a 
common  nuifance,  is  punifhaFbleby  the  common  law,  and 
is  the  caufe  of  Aiany  mifchicf^,  not  only  to  the  ovenhrow 
of  mens  boJies,  and  wading  of  their  livelihoods,  but  to 
the  endangering  of  their  fouls.     3  Infl.  205. 

And  a  wife  may  be  indited  together  with  her  bufband, 
and  condemned  to  the  pillory  with  him  for  keeping  a  baw* 
dy  houfe ;  for  this  is  an  ofience  as  to  the  government  of 
the  houfe,  in  which  the  wife  hath  a  principal  fhare,  and 
alfo  fuch  an  offence  as  may  generally  be  ptefumed  to  be 
managed  by  the  intrigues  of  her  fcx.     i  Haw.  2. 

But  it  is  faid,  that  a  woman  cannot  be  indi(3ed  for  be- 
ing a  bawd  generally  ;    for  that  the  bare  folicitation  of 
chaftity  is  not  indid^able.     i  Haw,  196.     i  Sali.  382. 
TcTprr,!  00-         5.  By  the  18  £//z.  r.  3.  Concerning  baftards  begotten 

ctfeTof^bafttrd   *"^  ^^^^  ^"'  ^^  lawful  matrimony    (an  offence  againft 

tfipardcoUrV  '  God's  law  or  man's  law);  it  is  cna^ed,  that  the  juftices 

of  the  peace  (ball  take  order  as  well  for  the  punifhment  of 

the  mother  and  reputed  father,  as  for  relief  of  the  parifli 

by  charging  fuch  mother  or  leputed  father,  with  the  pay- 


(/)  There  are  fome  cafes  alfo  in  which  the  crime  of  JidBC' 
tifi  is  puniihed  by  damages,  to  be  recovered  in  a  civil  adioo. 
Thus  a  father  may  have  an  adlioa  againfl  the  feducer  of  his 
daughter,  if  (he  live  with  him  at  the  time,  and  perform  any 
arts  of  fcrvice.  Poftleth'waiti  \,  Parktt,  3  Bur.  1878.  5  7*. 
Rep.  '^60.  And  a  hufband  may  have  an  adion  againft  aa 
adolif  rer  for  criminal  con\Trration  with  hi?  wife ;  and  tboagk 
the  gif  of  this  tfliofn  is  the  irjurv  done  to  the  hufband,  yet 
according  to  Lord  Mansfield,  in  Btrt  v.  Ur-rUzv^  it  has  a  mix- 
lure  of  penal  profccu  lion.     See  i^iuriagc,  X,  5. 
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ment  of  money  weekly,  or  other  fufientation  for  the  rtBef 
of  fuch  child,  as  to  them  (hall  feem  meet  (m). 

And  by  the  7  J.  c.  4.  Every  lewd  woman  which  {ball 
have  any  baftard  which  may  be  chargeable  to  the  partfliy 
the  juftices  of  the  peace  (hall  commit  fuch  lewd  womm 
to  the  ^oufe  of  correction,  there  to  be  punt(hed  ant)  fet  on 
work,  during  the  term  of  one  whole  year ;  and  if  (he  €£^• 
foons  offend  again,  then  to  be  committed  to  the  faid  ko^^ 
of-correAion  as  aforcfaid,  and  there  to  remain  until  Am 
can  put  in  good  fureties  for  her  good  behaviour,  not -to 
oflFehd  fe  again.  "' 

And  by  the  13  b*  14  C.  2.  €.  11.  If  the  mother  or  rr* 
puced  father  run  away  and  leave  the  child  upon  the  charge 
of  the  parifb,  the  juftices  of  the  peace  may  order  their 
effects  to  be  feized,  in  order  to  indemnify  fuch  pariflb. 

6.  Adultery  is  allowed  by  all,  to  be  a  fufficient  caufc  of  Advlterj, 
divorce  a  men/a  et  thoro.  .  s    -^ 

But  if  the  defendant  t)rove$;  *f1iat  the  plaintiff  alfo  hath 
committed  adultery ;  he  or  (he  (hall  be  difcharged :  for  this 
IS  a  compenfation  of  the  crime.  Clarki  115. 
■  By  the  13  Ed.  i.  ft.  i.  c.  34.  tf  a  wtfi  tbftlingly  Uav^i 
her  hujband^  and  go  awayy  and  chntinue  with  her  advoutgrif^^ 
flajball  hi  ham d  for  evir  of  aiiion  to  demand  her  dower  ibgi 
pit  ought  to  have  of  her  hufband^i  lands^  if/be  hecontnSt  tbiTi" 
upon  \  except  that  her  hufband  wtUingfy^  and  without^  coirdon 
ffthe  churchy  reconcile  her,  andfuffer  her  to  dwi!i  ivltb  binti 
in  which  cafejhe  /ball  be  refiored  to  her  ailion. 

^.  By  the  i  H.  y.  c.  4.  It  (hail  be  lawful  to  aTl  arch*  cieraTmen  fur. 
ops,  and  bifhops,  arid  other  dfdin^rics  having  epifcopal  th«r  piBoia«bk^ 
mrifdidion,  topunifli  and  chaftife  priefts,  clerkft  ^^  ce« 
ligious  men,  being  within  the  bounjds  of  their  jurifdiftiop, 
af  ihail  be  cbnvified  before  them  by  examination  and  other 
lawful  proof  requifite  by  the  law' of  t^e  church  of  advoutrV, 
'fornication,  inceft,  or  any  other  flefbly  incontihency,  by 
committing  them  to  ward  and  prifon,  there  to  abide  for  fuch 
time  as  (hall  be  thought  to  (heir  difcretions  cdnvehieot  fpr 
Ae quality  and  quantity  of  their  trefpafs. 

And  thete  Have  been  fome  inftance^,  (}nce  the  reforma* 
tion,  of  clergymen  baring  deprived  for  adultery;  of  which 
our  law  books  uke  notice,  viz.  one  in  the  12th,  another 
In  the  i6th,  and  a  third  in  the  27th  year  of  '^ueeft  £lij^a- 
betb.     Ayt.  P^r.er'g.  47.  (>i) 


(w)  Sce1B8ft8Y^0,  IF.  {n)  SeelDtpfftetfon. 
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B^itactf  8«  PrcTumptions  of  guile  may  go  fometiaies  for  a  proof 

of  the  aforcfaid  crimes;  a$  when  a  min  and  woman  are 
fbcn  in  bed  together,  this  is  allowed  to  be  fufikient  eridence; 
far  fuch  crimes  will  fcafce  admit  of  other  proof.  ^#n/» 
CSv.  L.  274. 

Ijhff,  -  9*  By  the  22  G.  2.  €.  33.  All  flag  officers,  and  all  perlbna 

ia^or  bcloogiog  to  his  majefiy's  (hips  or  vcflels  of  war,  be- 
Uig  guilty  of  uncleanoeft,  or  other  fcandaloua  aAions,  in 
derogation  of  God's  honour,  and  corruption  of  good  man^ 
nrrs ;  (hall  incur  fuch  puni(hmenc  as  a  court  martial  (ball 
think  fit  to  impofc,  and  as. the  nature  and  degree  of  their 
ofieoce  (hall  deferve*    Ari.  %. 


If  A  Libel  is  a  dedaratioi^  or  charge,  drawn  up  in  wrt^« 

'^ '  ing  on  the  paa  of  the  plaintiff,  unto  which  the  de- 
fendant is  obliged  to  anfwer.     Git/.  1009. 

For  when  the  defendant  appeareih  upon  the  citation,  then 
the  libel  ought  to  be  exhibited  by  th^  plaintiff,  and  a  copy 
pf  it  delivered  to  the  defendant.    /f'W.  Gv.  L.  318. 

2.  To  which  purpofe  it  is  ena^cd  by  the  fiatute  of  the 
2  H.  5.  c.  3.  as  follows  :  Fvrajmucb  ai  divers  9f  tbe  king^s 
tiegi  p€9pU  hi  daily  ciiid  to  appear  in  tbg  fpirituol  court  befort 
Jpiritual  judgis^  tbere  i$  ^nftmr  t$  divers  perfcns^  at  well  of' 
ibings  fjubicb  toucb  freebold  debt  tnfp^Jfes  covenants  end  otbir 
tbings  ubereof  tbe  cpgni^Kea  pertameth  t9  tbe  court  of  0ur 
lird  tbe  king^  as  of  matrimony  and  tejlanunt ;  and  whgnfHch 
pirfoits  fo  cited  appear  ^nd  dtpiand  a  libel  of  that  wbUb  againft 
tbem  is  furmifed  to  be  inforfned^  to  ptve  tbeir  anfwer  tbenunt^^ 
#r  oiberwife  to  purcbafe  of  our  lord  the  king  a  writ  of  probibi- 
tion  acctirdtng  to  tbiir  cafe  ;  which  libel  to  tbem  is  denied  by  tbe 
faid  jpiritual  judges^  to  the  intent  that  fuch  perfons  Jboula  not 
be  aided  by  any  fuch  writ  ogainft  tbe  law^  and  tg  tbe  great  da^ 
mage  of  fuch  ptrfons  Jo  irnplectded:  our  faid  lord  the  king^  by 
ibi  advice  andqfjent  of  the  lords  fpiritual  and  temper ai^  and  (it 
the  requefl  and  hiflance  of  the  commons^  hath  ordained  and 
eflabliJbed^  that  at  what  time  the  libel  is  grantable  by  tbe  law^ 
it  nu*y  be  granted  and  delivered  to  the  party  without  any  difficulty, 

A  libel  of  that  which  againfi  them  is  furmifed^  In  the  fe- 
pond  year  of  king  James  the  fjrl},  all  the  jufticq^  of  Eng^ 
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land  were  afiembled,  for  their  opinipn  (among  other 
points)  concerning  the  extent  of  this  ftatute ;  whether  it 
related  only  to  proceedings  between  party  and  party,  or 
alio  to  proceedings  ex  officios  and  their  rerolution  hereupoA 
is  differently  related.  Croke's  report  of  it  is,  that  the  fta- 
titteis  intended,  where  the  ecclefiadical  judge  proceeds  ex 
officio  and  ore  tenus ;  whereas  More  and  Noy  fay,  it  was 
unanimoufly  refolved,  that  the  ftatute  intended  only  pro- 
ceedings between  party  and  party,  and  not  proceedings  eX 
t)fficio  and  ore  tenus.    Gihf.  1009. 

From  this  variety  of  reports  concerning  the  refolution 
of  the  juftices  at  that  time,  bath  fprting  a  like  variety  iQ 
the  fublequent  judgmems  upon  this  head.  In  the  13  J^. 
where  the  high  commiffion  proceeded  not  by  way  of  libel 
but  by  articles,  it  was  refolved,  that  the  articles  were  in 
the  nature  of  a  libel,  and  fo  within  the  intent  of  the  fta* 
tute:  in  like  manner  in  the  27  Cba.  2.  where  the  cflfe  was^ 
concerning  articles  of  prcfentment,  it  was  adjudged  ihatm 
copy  ought  to  be  delivered,  as  well  on  articles  of  prefent* 
.ment  as  on  other  libels,  and  that  the  reading  the  prerent<» 
ment  to  the  party  is  not  fufficient.  And  i^fore  that,  in 
the  20  Cba,  2.  in  the  cafe  of  Taylor  and  Breunf^  the  court 
refolved,  that  this  ftatute  extends,  where  the  proceeding 
in  the  eccteflaftical  court  is  ex  officio,  as  well  as  between 
party  and  party ;  and  that  the  report  of  More  is  ill  reported^ 
for  Croke  is  contrary.    G/i/I  1009. 

On  the  other  hand,  not  only  More  and  Noy  concur  in 
their  repons  of  the  refolution  as  abovefaid ;  but  fo  late  as 
the  16  Cba.  2.  in  the  cafe  of  Scurr  and  BurreU  (that  is 
but  four  years  before  the  abovementioned  cafe  of  Taylmr 
and  Briwn)^  tht  court  agreed,  that  where  the  libel  is  ex 
•ffido  judicis,  the  judge  is  not  bound  to  give  a  copy  within 
this  ftatute,  but  only  where  it  is  between  party  and  party* 
Citf.  1009. 

But  after  all,  it  feemeth  fomewhat  ftrange,  that  there 
fliould  be  lb  much  difficulty  about  this  matter.  It  is  p*ain 
enough  that  More  and  Noy  report  the  refolution  right,  and 
that  in  Croke  it  hath  been  nothing  but  a  flip  of  the  pent 
or  error  in  the  impreffion.  It  is  fuffiriently  evident,  from 
ibe  words  of  the  ftatute  itfelf,  that  proceedings  betwixt 
party  and  party  are  by  no  means  intended  to  be  excluded  i 
for  it  rcciteth  that  perfons  are  daily  cited  to  appear  in  the 
/piritual  court  U  an/wir  t$  diver$  frfint  9f  things  wUcb 
t9tub/riiMd^  Mif  trtfpafs^  and  the  lih^  all  of  which  con* 
«ern  matters  between  party  and  party ;  the  only  doubt  wai , 
whether  it  fiiould  extend  alfo  to  proceedinf^  ex^officio'i 
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fnd  the  cifii  ihe^e  was,  that  the  higli  'CooMHiflioners  hM 
deprived  ccitain  puritan  miniften,  proc— Jwig  agatnft  cheai 
ex  officio  being  ore  tenus  convocaii.  And  Crokc  bj% 
(Cri.Ja  37.),  that  all  tbcjuAicea  held«  ibat  tbey  wde 
lawfully  fo  deprived:  and  cben  the  juftices  being  aiked^ 
whether  a  prohibition  be  granttble  againft  the  commif* 
JioDcrs  upon  this  ftatute,  if  thejr  do  not  deliver  1  copy  of 
the  libel  to  the  party  }  Croke  fays,  that  they  all  anfwercd 
that  the  Jl^kU  is  inundid  whtrt  tbt  iulefiafiic^l  jmi^  pr^ 
iuds  ix  cfficit  it  prg  Onus :  but  to  make  it  confiftent  with  what 
went  before,  he  muft  have  meai>t  to  fay,  that  thcft^mif  is 
^  DOC*'  inUndid  whsre  tbi  tccUJmftical  jydgi prtaeds  ex^ffkU 
a  vriSsnMS*  And  the  nature  of  the  ca^  requires  it;  for 
.they  all  held,  that  the  minifteis  were  lawfully  deprHPcd« 
and  it  is  certain  in  that  cafe  they  had  no  copy  of  the  Ubel 
given  theoi^  for  there  was  no  libel. 

Nevertbeiefs,  the  law  hath  fince  been  held  to  be  odier^ 
Wife :  for,  M*  2  An.  Amnym,  It  was  held,  that  a  proht* 
bition  lieth  for  denying  a  copy  of  the  libel,  to  any  ecdo- 
fiaftical  court  \  for  the  ecdefiaftical  jurifdidico  is  limitcdi; 
end  the  patty  ought  to  know  whether  the  matter  be  within 
ibeir  jurifdi^ioo,  and  how  to  anfwer.  And  Holt  chkf 
jufiice  faid,  that  it  was  formerly  held  by  all  the  judges  of 
jEogland,  that  when  there  was  a  proceeding  ex  officio  in 
the  ecclefiaftical  court,  they  were  not  bound  to  give  ^ihe 
party  a  copy  of  the  articles  ;  but  the  law  is  othetwife  ;  for 
in  fuch  ca(e,  if  they  refufe  to  give  a  copy  of  the  articles, 
a  prohibition  (hall  go  until  it  be  given.  And  accord- 
ingly  in  this  cafe  a  prohibition  was  granted  by  the  court. 

2Saik.  S53*  (0  . 

But  after  a  copy  is  given,   the  prohibition  ipfo  faAo 

is  difcharged,   without  any  writ  of  confultation  ifliied* 

Gil/.  loio.  (p) 

At  what  time  the  lihcl  is  grant  able  by  tbt  law^  Therefore 
this  flatate  was  not  introdudlory  of  a  new  law,  but-only 
an  affirmance  of  the  common  law.     Gib/.  1009. 

It  may  bt  granted  and  dsliveredto  tbi  party"]  In  the  cafe  of 
S^s  and  Stlwo&d^  M-  27  C  2.  When  the  ecclefiaftical 
court  declaied,  that  proclamation,  or  reading  with  an 
audible  voice  in  court  was  a  delivery;  a  prohibition  was 

£  anted  by  the  temporal  court  unlefs  caufe  (hewed.     3 
b.  565. 
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{0)  In  rHis  cafe  a  prohibition  ihallgo  fnott/fuet  tbey  daliver 
a  copy.    Rajm.  991.  (j)  6  iM.  |o8. 
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lt7ihmi  Mny  £ffiiulty)  Aod  if  a  cofj  of  the  libel  is  not 
lielivered,  there  is  a  writ  in  Cbe  regittcr  to  compel  the  de« 
livtffy  of  tc.     Gihf  loio.  (f ) 

Fitsherbert  faith.  If  a  man  be  fued  in  the  fpiritual  €ouit» 
and  the  judges  there  will  not  grant  unto  the  defendant  a 
€Offf  of  the  Kbel,  then  he  Ihall  have  a  prohibition  direAed 
uoto  them  for  to  furceafe,  until  they  have  delivered  thie 
copy  of  the  libel  (r).  Which  prohibition  the  more  mo» 
iiern  books  have  put  under  thefe  two  linHtaUoas ;  fir£^ 
chat  before  it  is  granted,  an  oath  be  re(|iiired,  of  the  de- 
fiial  of  the  libel  (5);  and  fecondly,  that  it  fliall  not  be 
granted  at  all,  if  the  appeal  is  made  for  fuch  denial,  ^ 
ibr  a  gravamen,)  from  an  inferior  to  a  fuperior  court,  be- 
catfe  the  party  hath  bis  eledion,  and  hath  chofen  another 
remedy.    Gibf.  loio.  (1) 

To  the  remedy  by  way  of  prohibition,  Fitzherbert«ddb 
that  the  defendant  may  have  an  adion  againft  them  upon 
this  ftatote,  if  they  will  not  deliver  the  copy  of  the  libd^ 
whether  the  caufe  in  the  libel  be  a  fpiritual  caufe  or  not* 
GUf.  icuo.  (a) 

3.  By  the  feveral  (lamp  ads,  every  libel  or  copy  theredft 
-ftall  be  upon  a  treble  fixpenny  ftamp  («;)• 
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I-  tlY  the  7  An.  c.  14.  Whereas  in  many  places  in  ^Ag-  EMKfrmeiittr 
"  landy  the  provifion  for  the  clergy  is  fo  mean,  th^t  parochial  Hbn« 
the  neceflif y  expence  of  books  for  the  better  profecution  "••  ""'**'^» 
of  tbfir  ftudies  cannot  be  defrayed  by  them ;  aod  whereas 
/everai  perfoos  of  late  years  have  by  charitable  contribu*  ..... 
tions  ereded  libraries  within  feveral  parifbes  and  diftrifis^ 
but  Ibme  provifion  is  wanting  to  preferve  the  fame,  aob 
fuch  others  as  (ball  be  provided  in  the  fame  manner,  from 
embeztlment :  it  is  enaded,  that  in  every  parifli  or  place 
where  iuch  a  library  is  or  (hall  be  ereded,  the  fame  Ihatl 
be  preferyed  for  fuch  ufes  as  the  fame  is  and  (hall  be  gime^^ 
and  the  orders  and  rules  of  the  founders  thereof  (ball  be 
obferved  and  kept.     f.  i. 

z»  And  it  (hall  be  lawful  for  the  proper  ordinarjv  or  his  (Minuf  ta 
commiflary  or  official,  or  the  archdeacon,  or  by  his  direc-  ^  (^>«>*  . 
f       -  '      ■  ■     ■    ■        ■  ■■         . 

(f)  *5r*  58-  (0  /•  N.  B.  43-  (/)  1  FiMi.  act. 

.     (#)  3  Li.  s6s.  (a)  F.N.  B.  43.  E. 

(acj  Siofie  iacreaiiBd  to  2 s  6d. 
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tion his  ofidal  or  fuiiugtfgt  V  thefcU  vckdcicoo  be  net 
the  ipcumbeiic  of  the  place  where  fiich  Cbrarj  is,  in  thck 
vificatioa  to  ioquire  tnco  the  ftate  tod  coadkioo  of  the  Ud 
librariei,  and  to  amend  and  rcdrefr  the  gneraocrs  and  de* 
fcAi  of  and  concerning  the  (amc,  as  to  him  or  them  (hall 
feem  meet :  and  it  fluU  he  lawful  far  the  proper  ordinarf 
from  time  to  time*  as  often  »  (hall  he  thought  fit,  to  ap* 
point  fuch  peribns  as  he  ffliall  think  fit,  to  view  the  ftate 
and  condition  of  fuch  lihraries ;  and  the  (aid  ordioauiet, 
archdeacons,  or  offdals  refpedivcif,  ihall  have  free  acods 
to  the  htac,  at  fuch  times  as  they  fhall  refpe&ively  ap* 
point*  L  3* 
t^UhtkaA  mf  3.  And  to  pfercot  any  embczilment  of  hoolts  upon  the 
^"^Hrt^V**  death  or  removal  of  any  incumbent;  immediately  ifta 
*fS!2du  f**^  death  or  removal,  the  lihrary  belonging  to  fuch  parilh 

or  pisce  (hall  be  forthwith  (hut  op,  and  locked,  or  other- 
wife  fiecnred  by  the  churchwardens,  or  by  fuch  periboa  m 
fliall  be  authorized  by  the  proper  ordinary  or  archdeacon 
fefpedivdy ;  (b  that  the  fame  (HjII  not  be  opened  again, 
till  a  new  incumbent,  redor,  vicar,  minifier,  or  curate 
fliall  he  indudcd  or  admitted,     f.  6. 

Provided,  that  if  the  place  where  fuch  library  (hall  be 
kepty  (ball  be  ufed  for  any  publick  occafion  for  meeting  of 
the  veftry  or  otherwife  for  the  difpatch  of  any  bufineis  of 
the  faid  parilh,  or  far  any  other  publick  occafion  for  which 
the  fatd  place  hath  been  ordinarily  ufed ;  the  faid  place 
fliall  nevertbclefi  be  made  ufe  of  as  formerly  for  fuch  pur* 
pofes,  and  after  fuch  bufinefs  difpatched,  (hall  be  again 
tbithwith  (hut  and  locked  up,  or  otherwife  fecured  as  is 
before  directed,     f,  7. 
New  lacsmbcat      j^  And  for  the  encouragement  of  fuch  founders  and  he* 
P1^f§mmtty,  nefadors,  and  to  the  intent  they  may  be  fatisfied  that  their 
pious  and  charitable  intent  may  not  be  fruftrated ;  every 
incumbent,  re£lor,  vicar,  minifier,  or  curate  of  a  pari(h, 
before  he  fball  be  permitted  to  u(e  or  enjoy  fuch  library, 
fliall  enter  into  fuch  fccurity  by  bond  or  otherwife  for  pre* 
fervation  of  fuch  library,  and  due  obfervance  of  the  rules 
and  orders  belonging  to  the  fame,  as  the  proper  ordinaries 
within  their  refpedivc  jurifdiflions  in  their  difcrction  (hall 
think  fit.     f.  a* 
And  to  nakt         5.  And  where  any  library  is  appropriated  to  the  ufe  of 
Mw  cataiofvei.  jjjg  minifter  of  any  pariOi  or  place,  every  redor,  vicar, 
minifter  or  curate  of  the  fame,  within  fix  months  after  his 
inftitution  indudion  or  admiffibn,  (hall  make  a  new  cata- 
logue of  all  books  remaioing  in  or  belonging  to  fuch  li- 
brary, and  (haUl  fign  the  faid  catalogue,  thereby  acknow- 
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kdging  the  cuftody  and  pofleffion  of  the  faid  booki| 
which  faid  catalogue  fo  figned  fluU  be  delivered  to  the 
proper  ordinary  within  the  time  aforefaidf  to  be  kept  of 
regiftred  in  his  court,  without  any  fee  or  leward  for  the 
iaoie.    f«  4. 

And  where  any  library  (ball  at  any  lime  hereafter  be 
given  and  appropriated  to  the  ufe  of  any  parifli  or  placet 
where  there  (hall  be  an  incumbent  redor  vicar  minifier  or 
eurate  in  poflfeffion;  he  (hall  make  a  catalogue  thereof^  and 
deliver  the  fame  as  aforefaid,  within  (ix  roonfhl  after  he 
fliall  receive  fuch  library,     f.  5. 

6.  And  none  of  the  (aid  books  (hall  in  any  cafe  be  alien-  BoolctMiioW 
able^  or  be  alienated,  without  the  confent  of  the  proper  *^i*^*^^ 
ordinary  ;  and  then,  only,  when  there  is  a  duplicate  of  fuch 

lx>ok.     f.  10. 

7.  And  in  cafe  any  book  01'  books  be  taken  or  other- RcmeiJy  tn  cA 
wife  loft  out  of  the  fjfiid  library,  it  (ball  be  lawful  for  a  ji^^*  ^^^ 
juftice  of  the  peace  to  grant  his  warrant  to  fearch  for  the 

iame;  and- in  cafe  the  fame  be  found,  fuch  book  or  books 
fo  foond  (hall  immediately  by  order  of  fut:h  juAice  be  re« 
flored  to  the  faid  library,     f.  lo. 

And  in  cafe  any  book  or  books  belonging  to  the  faid  li- 
brary (hall  be  taken  away  and  detained,  it  (hall  be  lawful 
Ant  tiie  incumbent,  redor,  vicar^  minifter,  or  curate  for 
the  time  being,  or  any  other  perfon  or  perfons,  to  bring  an 
jAion  of  trover  and  converfion,  in  the  name  of  the  proper 
ordinaries  within  their  refpedive  jurifdifiions ;  whereupon 
treble  damages  (hall  be  given,  with  full  cofts  of  fuit,  as  if 
the  fame  were  his  or  their  proper  book  or  books ;  which 
damages  (hall  be  applied  to  the  ufe  and  benefit  of  the  faid 
library,    f.  a* 

8*  And  for  the  better  prefervation  of  fuch  books,  and  AccMnttobt 
that  the  benefadions  given  towards  the  fame  may  appear ;  ^^^^^  ^^ 
a1>ook  fliall  be  kept  within  the  faid  library,  for  the  eutring 
and  regiftring  of  all  fuch  benefadions  and  fuch  books  as 
ihali  be  given  towards  the  fame,  and  therein  the  minifter 
(hall  enter  fuch  benefaAion,  and  an  account  of  all  fuch 
books  as  (ball  from  time  to  time  be  given,  and  by  whom 
gjveo.    f.  8* 

9.  And  for   better  governing  the  faid   libraries,   and  NewregutatMM 
preferving  of  the  (ame,  it  (ball  be  lawful  for  the  proper  or-  <[«»  ^  <9 
dinary,  together  with  frhe  donor  of  fuch  beoefaSion  (if^J^^r*'^ 
living)  and  after  the  death  of  fuch  donor  for  the  proper  or- 
dinary alone,  to  make  fuch  other  rules  and  orders  concern- 
ing the  lame,  over  and  above,  and  be(ides,  but  not  contrary 
fo  (iicli  9$  tjie  doiior  pf  fuch  benefa^oo  (hall  in  bit  difcretion 

judge 
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judge  fit  and  necefljry  ^  which  bid  orders  tod  rules  lb  to  be 
made,  (hall  from  time  td  tine  be  entred  In  the  faid  book  or 
feme  other  book  to  be  prepared  for  the  purpofe^  and  kepc  in 
the  faid  library,     f.  9. 
Ixttfikms  lo-  B"(  nothing  in  this  ad  (hall  extend  to  a  publick  li« 

brary  ereded  in  the  parifli  of  Ryegate  in  thecoonty  of  Sur* 
ftjj  for  the  ufe  of  the  frechoTdcrs  vicar  and  inhabitants  of 
the  fftid  pariib,  and  of  the  gentlemen  and  clergymen  inha- 
biting ioparts  thereto  adjacent ;  the  Aid  librcry  being  ccm- 
ftituted  m  anciher  manner  than  the  libraries  providied  fetf 
by  this  ad.     f.  ii. 

Litany.     See  ^nUir  Wotfbif^ 

London :    Cuftom  of   diftribution    of    inteftates 

eficas  there.    See  WHiWU 
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^HE  penalties  of  I2d  a  funday,  and  20 1  a  momiit 
^    for  not  reforting  to  church  on  the  Lord's  day,  -ate 
treated  of  under  the  titles  ^ubllC  QiQlOCQ^fp  and  |^Oper|»« 
Dae  obfemtion      !•  ^^n*  1 3*  All  manner  of  perfons  within  the  chuich  of 
of  tbc  Lon)*t     England  (hall  celebrate  and  keep  the  Lord's  day  commoidy 
'*^  called  funday,  according  to  God's  holy  will  and  pleafhre  and 

the  orders  of  the  church  of  England  prefcribed  in  that  be- 
half;  that  iSy  in  hearing  the  word  of  God  read  and  taught, 
in  private  and  publick  prayers,  in  acknowledging  their  of- 
fences 10  God andamendment of  the  fame,  in  rcooociling 
themfelves  charitably  to  their  neighbours  where  difpleafuie 
hath  been,  in  oftentimes  receitring  the  communion  of  the 
body  and  blood  of  Chrifl,  in  vifiting  the  poor  and  fick, 
uiingall  godly  and  foberconverfation. 

Exercifing  ^«  (^*)  ^Y  ^^^  '  J'  ^'  ^^*  No  Jbatmahr  Jball Jhnu^  Uiii 

worldly  calling  tHtint  to  put  to  faUy  any  Jk»eSy  boots^  bujkinsyjiartops^jlifpffs 

onthcLord*t     or  pantfiii^  upon  the  fnnday^  on  pdin  of  for  fitting  ^$  ^d  € 

^*  ,fatr^  and  the  value  thtreof^  to  be  recovered  ct  the  affizit^ 

JeJJioTU^  or  Uit  \  one  third  to  the  king^  one  third  to  him  who 

Jbali/uej  and  one  third  to  the  t9wn  or  lord  if  the  Utt  whne  thi 

cffence  Jhail  be  committed.     £  28,  46,  50. 

By  the  3  C.  c.  l.     Forafmuch  as  the  Ltrd^s  day  tommm/y 
called  funday^  is  much  broken  andprofanodj  by  earrieto  tcMj^- 
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g$Mirs  cmrurt  wainwan  hutch$ri  and  drwirs  of  caiiU^  t$  thi 
grM  dijhanmir  of  God  andnproadf  of  nligion  ;  ii  is  onaffod^ 
Hmi  no  carrier  with  any  borfe  or  hotfn^  nor  waggonnun  with 
anf  waggom  or  waggons^  nor  carnun  with  any  cart  or  carts^  mr 
waiamam  wiib  any  wain  or  wains^  nor  drovan  with  any  cattU^ 
fiallby  tbomfihit  w  any  other  trawl  npon  tbgfaidday^  on  paim 

2f  20  s:  or  if  any  butcher  ^  by  himfelf^  or  any  other  for  him  by 
is  frivity  or  coifent,  Jhail  kill  or  fell  any  visual  on  the  fafd 
dmys  kf  fi^oU  forftit  6  i  8  ^«     The  fame  being  done  in  the  view 
of  any  jufiice  of  the  peace  f  mayor  or  other  head  officer  of  any 
city  or  town  corporuic^  or  pro^f  on  oath  of  two  witneffes^  cr 
uafeffmn  :  to  be  Itvied  by  a  conJ?able  or  churchwarden^  by  war^ 
rant  of  fucb  jufiice  or  head  officer^  by  difirefc  and  f ale  \  or  the 
fame  may  be  recovered^  ky.any  per  fen  who  JhetU fue  for  thefame^ 
by  biU  plaint  or  information^  in  any  of  his  majofiy*s  courts  of 
racard^  in  any  city  or  town  corporate^  before  his  maioftfsjuftices 
wf  the  poaee  in  their  general  quarter  fejjtons  of  the  peace:  the 
jams  to  bo  employed  to  the  ttfe  of  the  poor  of  the  parijh  where 
the  offence  Jbali  be  committed  i  faving  only  that  it  /ball  be  law^ 
fid  for  fach  jujliu  mayor  or  head  officer^  out  of  the  faid forfeit  ^ 
wres  to  reward  fucb  perfon  as  Jhail  inform  or  otherwife  profecute 
msafirefmd^  fo  as  fucb  reward  exceed  not  the  third  part  of  the 
fa/joitatros.     Proftcution  to  be  in  fin  months.     And  provided^ 
tiit  this  a&fiHill  not  in  any  fort  abridge  or  take  away  the  au^ 
tbarity  of  the  cottrt  ecclefiajiical. 

ff^y  buUher'}  E.  12  G.  K.  and  Brotherton.  There  wm 
«i  iDdidment  for  exercifing  the  trade  of  a  butcher  on  a 
funrfqr:  and  exception  was  taken,  that  it  was  not  laid  to 
beagjainft  the  form  of  the  ftatute,  and  it  was  no  offence  at 
conuDon  law.  And  upon  demurrer,  judgment  was  given 
for  die  defendant.     Str.  702. 

.Bf  the. 29  C.  2.  €.  7*     yfU  perfons  Jhail  on  every  Lord's 

day  apply  tbemjehfes  to  the  obfervation  ofthefamcy  by  exercifii^g 

^oaofehes  tbtreon  in  the  duties  of  piety  and  religion^  publickiy 

atui  priuaioly  :  and  no  trade/man  artifcer  ivorkman  labourer  or 

other  parfon  wbatfoever^  Jhail  do  or  exercije  any  worldly  labour 

iafaeefs  or  work  of  their  ordinary  callings  on  the  Lorct's  day  or 

on  any  part  thereof  (works  of  necefftly  and  charity  only  excepted")  : 

mi  ofiery  perfon  being  of  the  age  of  four  teen  years  and  upwards^ 

'  4fttiing  in  the  premi£es^  Jhatl  forfeit  5  i.    jfnd  no  perfon  Jhail 

pmcXfycry^^^fisewfortb^  or  expofe  to  fale^  any  wares  merchant 

iBesai  fiuit  betks  goods  or  chattels  wbatfoever^  upon  the  Lord's 

4Qf«  ^  emyi  part  thereof  \  on  pain  of  forfeiting  the  fame,    Jnd 

see  dremer  hmfs'^courfer  waggoner  butcher  higler  or  any  of  their 

femmmit^  JkaU  travel  or  come  in  to  his  or  their  inn  or  lodging ^ 

^fmAoLor^s  day^  or  any  part  thereof  I  on  pain  of  20$^    And 

no 
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m  pirf§HjbaU  ufi  iwtpbf  mr  travel  upm  tie  Lerd^s  eUfy^  mtb 
any  hat^  vAerry  lighter  er  iarge  (exeeft  it  he  mpen  exiraerJt" 
tuny  eccafien^  t^  he  allewid  hy  a  jujliee  of  the  peace  ef  the 
cemntf^  §r  head  officer  er  feme  juftiee  ef  peace  ef  the  city  he^ 
reugh  er  texvn  ccrp§rate  where  thefaii  Jhall  he  cemmtted)  ;  am 
pain  ef  5/*     And  if  any  perfon  effimUng  in  any  ef  the  prer 
miJiSf  Jhall  be  thereof  cemnSled  hefere  anyjufiice  if  the  peace 
ef  the  county  f  er  chirf  officer  er  jufiice  ef  the  peau  ef  the,  city 
hereugi  or  tewn  corporate  where  the  effehce  fhall  he  cemmitteel^ 
en  view  er  cenfeffian  er  oath  ef  one  witnefs ;  the  faid  jaftice  or 
chief  officer  fitail  give  warrant  to  the  eonflahlet  er  churcbwar'* 
dens  of  the  parifh  whtre  the  offence  Jhall  be  cemrnitted^  to  feeze 
the  faidgoodi  cried^  Jbewed  forth^  or  put  tofale  as  aferefaii^ 
and  to  fell  the  fame  ^   and  to  levy  the  faid  ether  ferfeitmra  mr 
penalties  by  dijirefs  andfale  \  and  in  default  of  fuch  diftre/t^  or 
in  cafe  of  infyffidency  er  inability  ef  the  faid  offender  te  pay  the 
faidfbrfeitures  or  penalties^  that  then  the  party  effeading  he  fei 
pkblicklf  in  the  Jiocks^  hy  the  fpau  of  two  hours.     And  all  the 
forfeitures  er  penalties  aferef aid  Jhall  be  employed  and  converted 
te  the  ufe  of  the  poor  ef  the  pari/h  whefe  the  offence  fhall  he  eem*^ 
mittedi  jave  only  that  ftua  jufl'ue  metier  or  ether  bead  officer 
may  retvard  the  infermer  out  ef  the  fame^  net  exceeding  the 
third  part.     But  this  Jhall  net  extend  te  the  prohibitit^  efdreff^ 
ing  ef  meat  in  families^  or  ^effing  er  felling  of  meat  tm  imut 
cook  JhopSy  er  victualling  boujesy  for  fuch  as  etherwife^  cannot 
he  provided  i  nor  to  the  crying  or  felUt^  of  milk^  before  nine  of 
the  clock  in  the  moft.ing^  or  after  four  of  the  clock  in  the  after-' 
neon.     Prefecutienfer  the  faid  offences  to  be  in  ten  days,  (jr) 

.      But 


(x)  On  this  zCt  the  following  ctfet  have  occurred.  *  Rex  ▼. 
Cox,  wu  a  motion  for  an  information  agtinft  a  jnftke  of  the 
peace  for  refuiiog  to  proceed  upon  an  information  again  ft  n 
baker^  who  baked  puddings  and  pies,  and  other  fuch  things 
for  dinner.  The  court  were  of  opinion  that  this  was  not  mi 
offence  within  the  a6l»  it  being  a  work  of  neceflity  and  cha-' 
rity^  and  within  the  eqtiity  ofthe  provifo  relating  to  a  cook's 
ihop ;  for  it  is  better  that  one  baker  and  his  men  ihould  ftay 
at  home»  than  many  families  and  ftrranta.  z  Burr.  785. 
Afterwards  a  baker  was  convided,  by  fbnr  feparate  convifbons* 
for  felling  hot  loaves  on  the  fame  SOnday.  But  the  court  fud 
that  there  could  be  but  one  entire  offence  on  the  fame  day»  aad 
therefore  only  one  penalty  of  5  s.  Crefs  v.  Durdem,  Cowp* 
64c.  And  in  M.  34  G.  3.  a  baker  being  convided  on  tte 
il^.tctc.  for  bsking  meat  and  paftry  for  his  cuffomers  on  a  Sn^ 
Cuy ,  p.-^rLd.  Kinyon^  Cb^J.  TkeUborioospartof  thecomap- 

Bity 


But  by  the  10  and  1 1  W%  c,  24.  Msckarel  are  allowed 
to  be  fold  on  fundays,  before  or  after  divine  fervice. 

r.  14. 

And  by  the  2  G.  3,  €•  15.  Ftjb  carriagis  (for  the  fupply 
chiefly  of  the  markets  within  London  and  Weftmintter) 
fliall  be  allowed  to  pafs  on  fundays  or  holidays,  whether 
laden  or  returning  empty. 

And  by  fhe  II  (sT  12  ^.  c,  21.  The  rulers  and  over* 
feerat  avditors  and  affiftants  of  the  fociety  and  company  of 
to^irmen  of  the  river  Thames,  may  appoint  any  number 
of  watermen  not  exceedins^  forty,  to  ply  and  work  on  every 
Lord's  day  between  Vaux  Hall  and  the  Lime  houfe,  for 
the  carrying  paflengers  at  one  penny  each  pcrfon ;  the  (ame 
to  be  applied  (after  paying  thereout  to  fuch  perfons  for  their 
day's  labour  fo  much  as  fbail  be  agreed  on)  to  the  ufe  of 
the  poor  aged  decayed  and  nuimed  watermen  and  lighter- 
men of  the  faid  fociety  and  their  widows,     f.  13, 

And  by  the  9  /fn.  c.  23,  It  fhall  be  lawful  for  any  li* 
ceofed  hatknej  coachman  or  his  driver,  or  any  chairman,  to 
ply  and  ftand  with  their  coaches  and  chairs^  and  to  drive  and 
carry  the  fame  refpeAively  on  the  Lord's  day,  within  the 
limits  of  the  bills  of  mortality*    /  20. 

In  the  regifler  of  «rchbia)op  Chichley,  we  find  a  fpecial 
declaration,  forbidding  the  barbers  of  London  to  exercife 
their  callings  on  the  Lord's  day ;  and  in  a  vilitation  of 
archbifliop  War  ham,  we  find  barbers  and  butchers,  prefented 
10  the  fpiritual  court  for  exercifing  their  feveral  trades  on 
that  day,  and  adnionifhed  to  forbear  it,  on  pain  of  eccle- 
fiaflical  cenfures.     Gibf,  238. 

2.  (b.)  9y  34  G.  3.  c.  61.     Whereas  many  perfons  ixer^  Bakisf  00  Sun* 
eifisig  the  trade  of  bakers  do  under  pretence  of  being  employed  ^*^' 
in  worts  of  ruceffity  or  charity  catry  on  their  trade  or  calling 
aw  ifa  Lorefs  day^  and  are  employed  therein  during  a  nrnch 
grotUr  part  thereof  than  is  requiftte  for  fuch  purpofes ;    It  is 
coaAcd  that  no  baker  carrying  on  his  bufinefs  in  the  city  of 
London  or  within  12  miles  thereof,  (hall  on  any  pretence    / 
Wiiatfoever,  make  bake  or  expofe  to  fale  any  bread  or  rolls    , 


mm 


miff  fliiiil  be  fed  on  that  day  ;  and  maoy  of  them  have  not  the 
•ens  of  dreAng  their  dinners  at  home.  The  Sabbath  will 
be  bener  observed,  if  the  conftroAioii  put  upon  this  law  in 
iL  V*  Cox  be  adopted,  than  by  over-ruling  chat  de'enDination, 
■id  tbe  coBvidion  was  qoaihed.  Rex  v.  T'euMger,  5  T.  Rep. 
4^  SuMDs  which  cafe  this  fubjed  has  been  regulated  by  the 
tfG.  j«  r.  61.    See  infra,  a.  (i), 

or 
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or  bake  aoy  neat  puddings  piet  or  tarts  or  in  any  other 
aaanner  ezercife  bU  trade  or  calling  except  in  the  fnonner 
allowed  by  that  ad,  which  allows  the  felling  of  breads  and 
die  biUting  of  meat  puddings  or  pies  only^  on  the  Lord's 
day  between  the  hours  of  nine  of  the  clock  in  the  forenoon 
and  one  of  the  clock  in  the  afternoon,  fo  as  the  pcrfon  re- 
quiring the  baking  thereof  fhall  carry  or  fend  the  (ame  to 
and  fraoi  the  place  where  fuch  meat  pudding  or  pie  is  baked. 
The  penalty  is  los.  and  profecutlons  are  to  be  cofamenccd 
within  fix  days  after  the  ofience  cooimicted. 
Fiin  tna  mar.  j.  By  the  27  H.  6*  c.  5,  Confidmng  tlu  ahmutaUt  in- 
LoN^Tdvt  j^i^^  ^^^  effenca  dene  to  almighty  God^  oni  t§  bis  faUtts^  cl- 
wofs  mdtrs  andfinguUnr  ajf%fttr%  in  iur  n$Cijfitii$^  SMattJg  §f 
fiUTt  and  wmrkits  up$n  thiir  high  and  principal  fiofts^  as  in  thi 
fraft  rf  thi  afctnfion  §f§ur  Lord^  in  thi  day  if  arpus  CMjIi^ 
in  thi  day  pf  wbitfundayy  in  Tfinity  funday^  with  atbgr  fmn^ 
/  •  daysy  and  alfi  in  thi  high  fiofl  if  ihi  ajfitmptliit  if  iwr  Urfid 

Udyf  thi  daf  if  all  faints^  and  on  good  fridoy^  aan/hmah^ 
and  mifirably  hsUen  and  ufid  in  thi  nalm  if  England ;  ia 
which  principal  andfejlival  day s^  for  groat  earthly  eavetifo^  thi 
fiOpU  is  more  willingly  vexid^  and  in  Mi'y  labmr  foiUd^  than 
in  other  f trial  daysy  as  in  faftining  and  making  their  hioihs 
andjial/st  hearing  and  carryings  lifting  and  placing  their 
wans  ontward  and  homewjrd^  as  tho'  they  did  nothing  ramim'^ 
her  the  horrihU  defiling  of  their  f wis  in  buying  and  fellings  with 
many  deceitful  lies^  and  falfe  perjury^  with  drunkennefs  and 
JlrifeSj  and  fo  Jpecialfy  withdrawing  t^emjelves  and  their  ftr^ 
vants  from  divine  fervice  ;  it  is  ordained^  that  all  manner  of 
fairs  and  markets  in  the  faid  principal  feajls  and fundays  and 
good  friday^  Jhall  clearly  ceafe  from  all  Jhtwing  ofanv  goods  or 
mirchandizus^  (necejfary  visual  only  except  ^)  upon  pain  of  for  ^ 
/eiture  iff  all  the  goods  afonjaid  fo  Jhewed^  to  the  lird  if  thi 
franchife  or  liberty  where  fuch  goods  contrary  to  this  ordtuanei 
Jhall  be  Jbewed  (the  four  fundays  in  harvefi  except)^     Niiur^ 
thelefs  the  king  of  his  fpecial  grace  by  authority  of  the  parlia^ 
^      ment  granteth  to  them  power j  which  of  old  time  hefd  m  day  ti 
hold  their  fair  or  market^  but  only  upon  the  fejiival  days  afan^ 
faid^  to  hold  by  the  fame  authority  and  Jirength  of  his  old  grant  ^ 
within  three  days  next  before  the  faid  feafls^  er  next  after ^ 
proclamation  firji  made  to  the  fimple  common  people  upon  which 
day  the  aferefaid  fair  Jhall  be  holden^  always  ti  hi  ctrtijiid 
without  any  pne  or  fee  to  be  taken  to  the  king^s  uje^     Amdtbiy 
which  of  old  time  have^  by  fpecial  grants  Juffictent  days  hifmn 
the  feajts  afortfaid^  or  after ^  Jball  in  like  manner  as  is  afara^ 
Juid  hoi  I  their  fairs  and  markets  the  full  number  of  thiir  doys-i 
the  faid  fejlivals  and  Jundays^  and  %oodfridayi  itccapt. 

Provided^ 
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Pr^tM^  that,  this  pnfent  prSn^na  Jhatt  iniun  uniil  thi 
next  fiarliamiTtt^  anifo  f$rth  ;  except  in  the  faid  pariiament  a 
remftnable  ca^^fe  he  aliedged  flnwei  and  proved^  fer  the  tuhub 
'it  fifalh/eem  not  expedient  that  the  af^refaid  ordinance  Jhall  fr 
tMimre. 

Within  three  days  next  before  the  faid  feafly  or  next  after] 
In  the  8  &  9  of  queen  Elizabeth^  a  bill  was  read  the  firit  > 
and  fecond  time,  to  avoid  fairs  and  markets  on  funday,  to 
the  next  working  day  following ;  which  therefore  feems  to 
be  the  bill  that  had  been  prepared  in  the  convocation  of 
1562,  whereby  it  was  provided,  that  upon  every  fabbath 
day  and  principal  feaft  day,  be  kept  neither  open  fair  nor 
market  throughout  the  year  ;  and  that  all  perfons  or  cor« 
porations,  having  by  patent  (uch  days  exprefied,  may 
change  the  fame  days  with  the  days  immediately  follow- 
ing Of  .g^ng  before  the  faid  fundays  or  principal  feaft  day. 
Gihf.  242. 

In  the  third  year  of  king  Charles  the  firft,  a  national  fa(c 
having  been  appointed^  the  biihop  of  Winchcfter  was  di- 
rected to  move  the  king,  that  whereas  on  that  day  divers 
fairs  and  markets  were  granted  to  divers  towns  by  charter, 
his  roajefty  would  be  pleafed,  that  in  tbofe  places  they 
might  have  liberty  to  keep  the  faid  faft  the  next  day  after 
the  faid  fairs  ended,  notwithftanding  his  majefty*s  procla- 
mation to  that  day ;  with  which  his  majefty  was  well  picaffd, 
and  the  bifliops  of  each  diocefe  were  directed  by  the  houle 
10  take  care  accordingly.     G/^/ 275. 

AI,  38*i^39£/.  Comyis  and  l^yer.  A  fdir  holden 
upon  the  funday  is  fufficient  in  law  ;  tor  altho'  by  the  f?a- 
to:e  there  is  a  penalty  inflidcd  upon  the  patry  that  fells 
upon  that  day,  yet  it  maketh  not  the  falc  to  be  void.  Cro. 
Eti%.  485.  . 

4«  By  the  i  C.  c.  I .  Forafmuch  as  there  is  nothing  more  Sports; 
etece^table  to  God^  than  the  true  and  finctre  jer vice  andworjbip 
#/  him  according  to  his  hcly  wiii^  and  that  the  keeping  holy  cf 
the  Lard*%  day  is  a  principal  part  cf  the  ttue  fir  vice  of  God^ 
which  in  very  many  places  of  this  realm  hath  been  and  now  is 
frajaned  etnd  negleSied  by  a  diforderly  fort  of  people^  in  exer^ 
iipt^  and  frequenting  bear-baitings  bull- baitings  interludes^ 
iammon  playsy  and  other  unlauful  exercifes  and  pajiimes  upon 
the  LoreTs  day ;  and  for  that  many  quarrels^  bloodfiyeds  and  other 
groat  inconveniences s  have  grown  by  the  rtfoft  and  comourfs  of 
ftoph  going  out  of  their  own  parijhes^  to  (uch  dijordered  and 
tmlawfui  exercifes  and  pa/limes^  negleSfin?^  divine  fervice  both 
'ii  their  §wn  farijhes  and  elfeiuhere:  it  is  enabled y  that  from 
hdfiCf forth  there  Jhall  be  no  meetings^  ajfembliei^  cr  cmaurftof 
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fi9plit  9Ut  $f  ibiir  9wn  fariflns^  9n  tbi  Lv£s  day^  f§r  anf 
ffurts  and  "paflimn  tubatfievir ;  if#r  any  btar-baiiing^  hlL 
baitings  interludes^  common  piays^  $r  itber  unlawful  ixerdfis 
and  pajlimes^  uftd  by  any  ptrfins  witbin  ibeir  §wn  parififitm 
And  every  per  fan  offending  in  any  tbe  pnmiJfeSy  /ball  f erf  tit  far 
every  offerue  3  s  ^6  te  tbe  uje  of  tbe  peer.  And  any  juftiee  ef 
tbe  peace  §f  tbe  county,  or  cbief  officer  ef  a  city  borevgb  §r 
iewn  corporate  whtre  tbe  offence  Jball  he  c§mmittedy  wbo  on  bis 
own  vleWf  or  confffim  cf  the  pat  ty^  or  proof  of  one  witnefs  by 
oatb^  Jballfind  any  perfon  offending  in  the  premiffes^  ft^all  giue 
warrcni  under  bis  hand  and  feol  to  tbe  conjiabies  and  cbwcb^ 
warden*  of  the  par'Jh  where  the  offence  jhall  be  committed^  to 
levy  tbe  f aid  penalty  )o  affeffed  by  dt/lrefs  andfale  \  and  in  de^ 
fault  of  fuch  difirefs^  that  the  party  offending  be  fet  publickly 
in  tbe  Jiocks  by  tbe  /pace  of  three  hours.  Provided,  that  no 
man  be  impeached  by  this  a&  except  be  he  c filled  in  quejiion  witbin 
one  month  next  after  the  offtnce  committed.  Prcvided  alfo  tbe»t 
tbe  ecclejiajlieal  jurifdiliion  hy  virtue  of  this  a^y  ^U  not  be 
abridged ;  but  that  the  ecclrfiajiical  court  may  pumjb  tbe  faid 
offenceSy  as  if  this  all  had  not  been  made. 

The  keeping  holy  cf  tbe  Lord's  day"]  Which  duty  Lindwood 
tnus  defcribes:  To  keep  it^holy  and  pure  with  reverence, 
that  is  to  fay,  generally,  by  ceafing  on  that  day  from  wick* 
cdoefs}  particularly  by  reding  from  bodily  Lbour^  which 
hinders  the  operations  of  the  Ibul  towatds  God  \  and  moft 
cfpecially,  by  employing  it  wholly  in  divine  contempla- 
fions.  And  elfcwhcrc,  he  fdys,  we  muft  reft  wholly  unto 
God.  Frt  m  which,  and  fron)  the  many  Iaw£  that  were 
made  in  the  times  ut  our  Saxon  anceHors  a^ainft  profan- 
ing the  Lord's  dav,  the  learned  biOiop  StiDingfleet  draws 
this  pious  conclufio!),  1  h&t  the  religious  oblcrvation  of 
the  Lord's  day  is  no  novelcy  (Parted  by  feme  fc£ts  and  par- 
ties among  us ;  but  that  it  hath  been  the  general  fenfe  of 
the  beft  part  oi  the  ch:iilian  world,  and  is  particularly  en* 
forced  upon  us  of  the  church  cf  England,  not  only  by  the 
homilies,  but  by  the  moi^  aniient  ecclefiaftical  laws  amongft 
us.  Accordingly  (before  the  bock  of  fports  had  been  fet 
forth  by  king  James  the  firH)  not  only  the  injundions  of 
Kdward  the  fixth  and  queen  Elizabeth  had  fpecialiy  io- 
lorctd  this  iluty ;  but  a  biil  had  been  provided  by  the  bi- 
fliups  in  the  twelfth  year  of  queen  Elizabeth  for  enforcing 
the  obfcrvation  of  it ;  end  divert  bills  for  that  end  had  alfo 
been  ad^ualiy  bruughcinto  parliament:  one,  in  the  27  El. 
jniiiied,  A  bill  for  the  berter  and  more  reverend  obferving 
of  the  fabbuth  day  ^  which  having  pafled  both  houfcs  after 
guat  oirpuiatlon,  was  denied   the  royal  aflent,  probably 

upon 
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upon  the  diflike  the  queen  had  of  the  parliament's  intermed- 
diing  in  matters  of  religion.  Three  attempts  of  the  like 
nature  were  alfo  made  in  the  reign  of  king  James  the  firft  1 
as  appears  by  the  journals  of  parliament  in  the  feveral 
years :  and  (after  what  had  been  done  in  the  firft  and  in  the 
third  year  of  king  Charles  the  firft)  we  find  a  bill  in  par- 
liament in  ihe  fixteench  of  Charles  the  fecond,  for  pu- 
nifbing  divers  abufes  committed  on  the  Lord's  day ;  and 
in  the  fame  year,  when  a  bill  for  the  better  obfervation  of 
the  Lord's  day  was  prepared  for  the  royal  afTent,  and  ready 
to  be  pafled,  it  was  ftolen,  and  could'  not  be  recovered 
upon  a  AriQ,  examination  made  by  the  houfe  of  lords. 
Gitr.  236. 

There  Jhall  be  »#  meelings^  affimllus^  or  conceurfi  ofpe$pIe^ 
out  of  their  omn  farijhei^  •n  the  Lorffs  day ^  for  any  f ports  and 
pa/limes  tvhatfoever]  This  alfo  was  provided  againft  in 
Jring  James's  book  of  fports:  *^  We  do  likewife  ftraight* 
^'  ly  command  that  every  perrfon  (hall  refort  to  his  own 
*^  pariOi  church,  to  hear  divine  fervice,  and  each  parifli 
'^  by  itfelf  to  ufe  the  faid  recreation  after  divine  fervice." 
Gihf.  236. 

p9r  any  fports  and  paflimcs  whaifotver'\  King  James  the 
iirft*  in  the  aforefaid  book  of  fports,  in  the  year  i6i8» 
poblickly  declared  to  his  fubjei^s  thefe  games  following  to 
be  lmuful\  viz.  dancing,  archery,  leaping,  vaulting,  may<« 
games,  whitfun  ales,  and  morris  dances;  and  did  com- 
mand that  no  fuch  honeft  mirth  or  recreation  (hould  he 
forbidden  to  his  fubjeds  on  fundays  after  evening  fervice : 
but  reftraining  all  recufants  fiom  this  liberty;  and  com- 
manding each  parifli  (as  was  faid  before)  to  ufe  thefe  re- 
creations by  it  felf ;  and  pi;ohibiting  all  unlawful  games, 
bear-baiting,  bull-baiting,  interludes,  and  bowling  by  the 
meaner  fort.     DaH.  c.  46.     Gibf  236. 

[5.  (i.)  By  the  13  G.  3.  c.Zo.  /.  6.  If  any  perfon  or  KMling ftmc •« 
perfons  (hall  upon  a  funday  or  on  chriftmas  day,  in  the  "^'*fi  *  C"'*  <m 
daytime,  knowingly  and  wilfully  take  kill  or  dcftroy  any  JhHflmiu' 
hare  pbeafant  partridge  heath  game  or  moor  game,    or 
fliaU  upon    a  funday  or  on  chriftmas  day    ufe  any  gun 
dog  net  or  engine  for  taking  killing  or  deftroying  any  of  the 
lame,  every  fuch  perfon  being  convi&ed  thereof  upon  thd 
oath  or  oaths  of  one  or  more  credible  witnefs  or  witnelies, 
before  ^neor  more  juftice  or  juflices  of  the  peace,  in  the 
fnaoner  and  form  prefcribed  by  the  faid  a£),  (hall^forfeit  for 
the  firft  ofience  a  fum  not  exceeding  20 1  nor  lefs  than  10 1 ; 
for  the  fecond  offence  not  more  than  30 1  nor  lefs  than  20 1 ; 
ud  for  the  third  offence  may  be  committed  to  the  common 
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f  aol  of  the  county^  till  he  enter  into  t  recogmzance  ID 
aippear  at  the  next  quarter  feffions,  where  if  he  be  cod- 
Ytded,  be  fliall  forfeit  the  fum  of  50 1 1  which  if  be  ne- 
glect or  refofe  to  pay,  he  may  be  Unprifoned  for  a  term 
not  lefs  than  fix  nor  more  than  twelve  moBths,  and  at  the 
expiration  thereof  be  publickly  wbipt.] 

5.  (2.)  By  then  G.  3.  r.  49.  VVhereas  certain  boufes, 
Tcomt,  or  placet,  within  London  and  Wefiminfter  or  in 
the  neighbourhood  thereof,  have  been  frequently  opened 
for  pubKck  entertainment  or  amuferaent,  upon  the  even- 
ing of  the  Lord's  day  ;  and  at  other  placet  within  the  faid 
limits,  under  pretence  of  inqtnring  into  religious  flodrioea, 
de1>ates  have  frequently  been  held  ob  the  evening  of  the 
Lord's  day,  concerning  divers  texts  of  boly  fcripture,  by 
peHfons  unlearned  and  incompetent  laexplam  the  fame,  to 
the  corruption  of  good  morals,  and  to  the  great  encou* 
ragement  of  irreligion  and  profaneneft ;  it  it  enaded,  that 
every  houfe,  room,  or  other  place,  which  fliall  be  opened 
or  ufed  for  publick  entertainment  or  amufement,  or  for  pub- 
lickly debating  on  any  fufc^^  whatfoever,  upon  any  part 
of  the  Lord's  day  called  funday,  and  to  which  perfons  fhM 
be  admitted  by  the  payment  of  money  or  by  tickets  foid 
for  money,  diredly  6r  indiredlj,  Aall  be  deemed  a,  difor- 
derly  houfe  or  place  :  and  the  keeper  thereof  ihiali  forfeit 
200  L  for  every  funday  the  fame  fliall  be  fo  ufed  as  aforefaid^ 
and  be  otherwife  punifhable  as  the  law  direfls  in  cafes  of 
difof derly  houfes ;  and  the  perfon  managing  the  fame,  or 
ailing  as  mafter  of  the  ceremonies,  or  as  moderator,  pre* 
fident,  or  chairman  in  any  fuch  debate,  fliall  forfeit  too  I  ; 
and  the  door-keeper  or  other  perfnii  delivering  out  tickets. 
50 1;  and  any  perfon  advertifing  fuch  amufement  fliall  alfo 
forfeit  50 1.  The  faid  penalties  to  be  recovered,  with  full 
cofb,  in  any  of  his  majefty's  courts  of  record  at  Weflmin- 
fler,  by  any  perfon  who  fliall  fue  for  the  fame,  within  fix 
kalendar  months  after  the  ofFence  committed.  Provided, 
that  nothing  herein  fliall  beconftrued  to  abridge  the  eccle- 
(taflical  jurifdi6lion,  or  any  of  the  liberties  or  immunities 
of  the  i£t  of  toleration. 

6.  By  the  29  C.  2.  c  7.  Noperfin^  mpcn  the  L»r<fsiaj^ 
Jhall  ftfVi  dr  execute^  or  cauft  to  be  ferved  or  ejucuud^  any 
writ,  procefiy  tuarrant^  order^  judgMi^^t^  or.  dnru  (txcept 
in  cafes  ^f  treofon^  A/<?«7>  ^^  hrtach  §f  tke  petu^)  ;.  ^t  tbt 
fervid  of  the  jamefiall  be  void  to  all  intents  andpurp§fts  :  and 
the  perfon  fo  fervlng  or  executing  the  fame,  fhaU  he  as  iiable 
to  the  fuit  of  the  party  grieved^  and  to  anfwer  damages 
to  him  for  del  fig  thereof^  cu  if  be  bad  dtne  tbe  fame  uitb- 
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Mtf  any  wrii,  priafsy  warranty  9rder^  judgment^  or  decree  at 

Shall  firoi  or  execute,  cr  caoji  to  he  ferved  §r  executed^  any 
writ^  prdcefs^  &f.J  Before  this  ftatutc,  one  might  have 
been  attached  for  arreting  another  on  funday  (as  ia 
Pr/jj/cr'f  cafe,  //.  16  Car.  who  was  fined  20  8  for  fo  do-  * 
■!i)g)  •  but  with  this  circumftance,  that  he  nritght  have  ar- 
refled  hioi  upon  any  other  day  of  the  week.  Agreeably 
'  to  which,  Keeling  faid,  upon  fuch  a  motion,  that  he  had 
known  many  attachments  for  arrefting  a  man  upon  a  fun- 
day,  but  flill  the  affidavit  contained,  that  he  might  have 
been  taken  on  another  day.;  to  which  Twifden  added,  tbac 
fo  alfo  it  was  for  arre(lin<;  a  man  as  he  was  going  tochurcb, 
|o  difgrace  him.     Cra.  Car,  602.      i  Mod.  56. 

Procefs']    A  libtlWas  exhibited  in  the  fpiritual  court  of 
Durham  agaiiift  a  woman  for  incontinence,  and  the  cita* 
.  tion  was  fixed  upon  the  church  door  on  a  funday,  accord- 
ing to  cuftom  ;  upon  which  it  was  ureed  as  the  opinion  of 
ciyih'ans,  that  fuch  citation  was  fufficient  without  a  per- 
fonal  ferving,  and  that  this  had  been  the  conftant  pradice 
both  before  and  {ince  this  ftatute :  and  //?// chief  juftioe 
faid,  if  the  ecclefiafticai  law  was  and  had  always  been  to 
ferve  this  proccfs  on  a  funday  (in  which  refped  it  was 
diflFerent  from   temporal  procofs,  which  may  be  at  weH 
ferved  on  any  other  day),  that  then  it  did  rK)t  feem  to  bt 
the  intent  of  this  (tatute,    to  take  away  the  ferving  it 
in  that  manner ;  which  is  only  meant  of  procefles  that  - 
may  as  well  be  executed  at  any  other  time.      5  Mod.  449* 
2Salk.  625.  (jf) 


{y)  If  fuoday  be  the  laft  of  the  four  days  allowed  to  plead 
in  abatement,  the  defendant  may  £le  fuch  plea  on  the  fifth 
day.  i  T,  Rep,  642.  So  if  a  plea  be  demanded  on.a  fatarday» 
the  defendant  has  twenty-four  boors  to  plead,  exclufive  •f  th« 
whole  of  Monday.  4  T,  Rep,  557.  And  if  exception  be  taken 
to  bail,  ID  which  cafe  four  days  are  allowed  to  perfect  bail 
(the  firft  exclafive  and  the  laft  inclufive)  ;  if  the  exception  bf 
ttkeaon  a  wednefday,  fondi^y  being  no  day,  an  attachmeni 
cannot  regularly  iffue  againfl  the  fheriff  till  the  tuefday  fol* 
iowiug.  2  //•  ^/.  3  5 .  if  a  man  be  arrefled  oa  a  funday,  he  may 
be  dilcharged  ovt  of  cuilody  by  applying  to  the  courts  of  law  ^ 
bfit  being  once  in  lawful  cuftody,  if  he  efcape  without  the  pri- 
vity of  the  fherifT,  he  may  be  retaken  at  any  time.  5  7'.  Rep.  25* 
f See  alfo  Ctotf^^  X,  \.^  Writs  which  are  returnable  on  a 
fonday,  maft  be  executed  ai  latefi  the  faturday  before.  2  H. 
4/.  29. 

t  e  3  e,xcolt 
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Except  in  cops  of  trtafon^  /'/«»y»  ^^  ^r^Jcfc  «/  li/  ^^^r} 
But  by  the  5  yf/i.  ^,  9,  a  judge's  warrant  for  apprehending 
a  perfon  efcaped  out  of  the  king's  bench  or  fleet  prifoo, 
jnav  be  executed  on  the  Lord's  day.     f.  3. 

Breach  of  the  peace]  A  juftice  of  the  peace  made  a  war- 
rant to  a  conftable,  to  take  another  perfon  to  find  furetiei 
for  the  good  behaviour.  The  conflable  executed  the  war- 
rant on  a  funday :  and  he  was  juftified  by  the  court;  who 
refolved,  that  a  warrant  for  the  good  behaviour  is  a  warrant 
for  the  peace  and  more,  and  that  this  ftatute  is  to  be  fa- 
vourably interpreted  for  the  peace,  Raym.  250. 
Ilobbeij,  7*  By  the  fame  ftatute.  If  any  perfon  which  fhall  travd 

upon  the  Lord's  day^  (hall  be  then  rolbid\  no  hundred^  or  tht 
in/jabitants  thereof  Jbali  be  charged  with  or  anfwerablefsroij 
robbery  fo  committed  \  but  the  perfon  fo  robbed  /ball  be  barred 
from  bringing  any  anion  for  the  faid  robbery.  Nevertbeltfii 
the  inhabitants  of  the  counties  and  hundreds  (afttr  notice  ^ 
any  fucb  robbery  to  them  or  foms  cf  them  given^  or  after  but 
and  cry  for  the  fame  to  be  brought)  fhall  make  frefh  juit  ofut 
thi  offenders ;  w  pain  of  forfeitinv  to  the  king  as  much  mmj 
,  as  might  have  been  recovered  againfl  the  hundred  by  the  forty 
robbed^  if  this  law  had  not  been  made*     f.  5. 

If  any  perfon  (^c,"]  This  claufe  was  probably  inferted, 
with  reference  to  a  judgment  given  in  the  court  of  king's 
bench,  M,  16  J.  in  the  cafe  between  f^aite  and  the 
hundred  of  Stoke ',  where  the  queftion  was,  whether  one 
being  robbed  upon  the  funday  morning  in  time  of  divine 
fervice,  and  making  hue  and  cry,  and  the  hundred  not 
producing  any  of  the  robbers,  Che  faid  hundred  fhould  be 
chargeable  by  the  fiatutc  ?  And  this  queflion  was  twice 
argued  at  the  bar  on  both  fides  ;  and  the  juftices  dcltveriDg 
their  opinions  feriatim,  becaufc  it  was  a  leading  cafe  io 
this  point,  and  had  never  before  been  queftioncd,  Oroth 
Dodertdge;  and  Houghton  held  that  the  hundred  was  cbirge- 
able ;  but  Mountague  chi^  juftice  held  the  contrary,  m 
this  among  other  reafons,  becaufe  the  law  appoint!  tluC 
men  (hould  be  at  divine  fervice  on  funday,  and  as  it  is  It 
the  peril  of  thofc  who  will  travel  upon  funday  s,  if  they  In  I 
robbed.  However,  judgment  was  given  otherwife;  wl^ 
appears  not  by  the  report,  what  the  particular  occifioa  mi| 
to  travel  on  the  funday.     Cro.  Ja.  496.     Gibf  239, 

Which  fhall  travel  upm  the  Lord's  day]  M.  J  G^T^ 

againft  the  hundred  of  Edmington.     The  plaintiff  Ihrcd  4 

mile  from  the  church,  and  going  thither  with  hit  ladf  ii 

^    his  coach  upon  a  fuoday,  was  robbed ;  and  brottghc  \f 

4fiion  againft  the  hundred,  an4  Kcovered  ^  for  theftfivM 


extends  only  to  the  cafe  of  travilling :  but  Pratt  chief  juf- 
tide  faid,  if  they  had  been  going  to  make  vi(i:s,  it  mighf 
have  been  otherwife.    Sir.  Upb.  {%) 
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llorD'0  flipper, 

I^Oncernlng  the  adminiflrlng  of  this  facrament  to  fick 
^  perfons:  fee  title  &((&♦ 

£And  concerning  the  tajcing  of  the  facrament  before 
eleAion  intp  any  office  of  magiftracy,  or  place  relating  to 
the  government  of  any  corporation :  fee  tide  ^\iLZTlttZ9^ 

,f^,  Rubnck.     There  (hall  none  be  admitted  to  the  holy  Who  Aan  or 
irpvyn^pion,  until  fuch  time  as  he  be  confirmed,  or  be  ^f '' "^'^  ^  *^' 
fe#dy,fnd  dcfirous  to  be  confirmed.  ro'l)*rommi! 

.    Peccham.     Non^JbaUgivi  the  con^munUnto  thepari/biomrmwip 
9f  onHhtr  priifl^  tvithout  his  manxfeft  liuna :  tubich  9rdinanc€ 
mgvmnhilifijball  not  txtgnd  to  traviUers^  nor  to  ptrfons  in  dan^ 
gn^  nvr  tc  ca/is  of  ntceffity.     Lind.  233. 

TravtiliTs'l  Far  travellers  are  parilnioners  of  every  pa^* 
rUb.    Id. 

Pir/ans  in  Jangir']  That  is,  in  dangor  of  death.     Id* 

And  by  Can,  28.  The  churchwardens  of  queftmen  and 
their  affiftants  (ball  mark,  as  well  as  the  minifier*  whether 
any  ftrar^gers  come  often  and  commonly  from  other  pari(bes 
to.  their  church,  and  (hall  (hew  their  minifler  of  them,  left 
perhaps  they  be  admitted  to  the  Lord's  t^ble  amongft  others; 
which  they  (hall  forbid,  and  remit  fuch  home  to  their  own 
pari(h  churches  and  minif^crs,  there  to  rpceive  the  commu- 
fiion  with  the  reft  of  their  own  neighbours. 

Rtiir*  And  if  any  be  an  open  and  notorious  evil  liver, 
or  have  done  any  wrong  to  his  neighbours  by  word  or  deed, 
fo  that  the  congregation  be  thereby  offended ;  the  cu- 
fate,  having  knowledge  thereof,  (hall  call  him  and  advertifp 
Jiim,  that  in  any  wife  he  prefume  not  tocom^;  to  the  Lord's 
tab)je,  until  he  hath  openly  declared  himklf  to  have  truly 
repented,  and  amended  his  former  naughty  life;  thui  the 
congregation  may  thereby  be  fatisfied,  which  before  were 

(«)  In  which  opinion  the  court  of  common  pleas  afterwards 
concurred*    Cm>  345. 

£  e  4  offended  j 
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oFended ;  and  that  he  hath  recooipenfcd  the  parties.. to 
whqm  he  haih  done  wrong ;  or  at  ieaft  declaie  himlcif 
to  be  in  full  purpofe  fo  to  do,,  as  fooo  as  be  convcnieotly 

may. 

Ruhr.  The  fame  order  (ball  the  curate  u^e  with  thofe 
betwixt  whom  he  percciveth  malice  and  hatred  to  reign  ; 
not  fufFering  thero  to  be  partakers  dr  the  Lord's  table, 
until  he  know  them  to  be  reconciled.  And  if  one  of  the 
parties  (o  2C  variance  be  content  to  forgive,  from  the  bot- 
tom of  his  heart,  all  that  the  other  hath  trcfpailrd  againft 
him,  and  to  make  amends  for  chat  he  hrmfelf  4iath-off<rnd- 
ed,  and  the  ether  party  will  not  be  perfvadcd  to  a  godly 
unity,  but  remain  ftiil  in  his  frowardnefii-and  malite;  the 
I7iini(ier  in  that  cafe  ought  to  admit  the  p^'iiitcrit  'perfoo  to 
the  holy  communion,  and  not  hirh  that  Is  obftihate,  Pror 
vidcd,  that  every  minifier  fo  repelling  any,  as  is  fpecifieii 
in  this  or  the  next  preceding  paragraph  of  this  rubrlck, 
{hall  be  obligeJ  to  give  an  account  of  the  farre  to  the^Mi* 
iiary«  within  fourteen  days  after  at  the  fartheft.  And  ibt 
ordinary  ihall  proceed  againft  the  cfiending  perlbn  Mcdrd* 
ii^g  to  the  canon. 

By  Can.  26.  No  mini(!er  (faati  in  t^ny  ^\fe  adQ)trtt>tht 
receiving  uf  the  ho^  corhmtmion,  any  of  ti'trttitt  or  flocic, 
which  be  openly  kVtowri  to  live  in  iin  notorious  without 
repentance  ;  nor  any  who  h?vc  maiicioufly  and  openly  (^6n-> 
tended  with  their  neighbours  ;  nor  anv  chorchwariiens  or 
fidemcn  who  refui'e  or  neglcfl  to  make  prefentment  of  of- 
fences according  to  their  oaths. 

By  Can,  27.  No  miniflcr,  whfti  he  cclcbrateth  the 
communion,  fh^ll  wittingly  adminifler  the  fame  to  any  but 
to  luch  as  kneel,  under  pain  of  fufpenficn  ;  nor,  under  the 
like  pain,  to  any  that  rcfufe  to  be  prefent  at  public k  prayers, 
according  to  the  orders  of  the  church  of  Kni^laTd  ;  nor  to 
Lny  that  are  common  and  notorious  depraveis  of  the  book 
of  comrron  prayer  and  edminiftrailun  (»f  the  facramenti, 
2nd  of  the  orders  rites  and  ceremonies  therrin  prcicribed  ; 
or  of  any  thing  that  is  contained  in  any  of  the  39  articles; 
or  of  any  thing  contained  in  tht*  book  of  ordering  priefts 
2nd  bifhops  I  or  to  any  that  have  fpoken  againd  and  de« 
praved  his  majflly's  fovereign  autliority  in  caufes  ccclcfiaf* 
tica! :  except  every  fuch  perfon  (h.i|}  hiW  acknowlecige  Xo 
the  miniftcr  before  the  church •.vardcn?,  his  repentance  for 
the  fame,  and  promife  by  word  (if  ho  cannot  write)  that 
he  will  do  fo  no  more;  and  except  (if  he  can  write)  he 
fhail  fi'ft  do  the  fame  unier  his  h;tnd-writing«  to  be  deli- 
vered (o  the  minifier,  aiid  by  him  itnt  10  ihe  biihop  of  the 

diocefe. 
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diocere,  or  ordinary  of  the  place.  Provided^  that  every 
fiiinifter  fo  repelling  any  (as  is  fpecified  either  in  this,  or  in 
the  next  preceding  con(iitution)  (hall  uppn  complaint,  or 
being  requied  by  the  ordinary,  fignify  the  caufe  thereof 
finfo  him,  and  therein  obey  his  order  and  dire^ion. 
'  By  Gftiv.  »09»  If  any  offend  their  brethren,  either  by 
adulttry,  whoredom,  inceft^  or  drunkenncfs,  or  by  fsvear* 
ing,  ribaMry,  ufury,  or  any  other  uncleannefs,  or  wicked- 
nelii  of  life;  fuch  notorious oiFenders  (ball  not  be  admitted 
to  the  holy  communion,  till  they  be  reformed. 

a.  Can,  71.  No  minifier  (hall  adminifter  the  holy  com- Not  tote  admiy 
onunioo  io  any  private  houfe;  except  it  be  in  times  of  ne-  nifteredin  pn« 
ceSty,  when  any  being  either  io  impotent  as  he  cannot  go  ^■**  *^ 
t')  the  church,  or  very  dangeroufly  (iclc,  are  defirous  to  be 
partflfkers  of  the  holy  facrament :  upon  pain  of  fufpenfion 
for  the.  ficft  offence,  and  excommunication  for  the  fecond« 
Pn>vided,  that  houfes  are  here  reputed  for  private  houfesy 
wherein  are  no  chapels  dedicated  and  allowed  by  the  ec* 
clefiaftica)  laws  df  this  realm*  And  provided  aIfo»  under 
the  ptinf  before  exprefTed^  that  no  chaplains  do  adminifter 
the  communion  in  any  other  places,  but  in  the  chapels  of 
tbc  faid  houfes ;  and  that  atfo  they  do  the  fame  very  feU 
j^kMH  upon  fuodays  and  holidays :  fo  that  both  the  lords  and 
mafteia  of  ihit  ft  id  houfes,  .and  their  families,  (ball  at  other 
tiiQes  ifefort.tQ  their  pwnpari/h  churches,  and  there  receive 
the  hdly  conhmunio9  at  the  leaft  once  every  year. 

3.  GfJi*  2a«     We  do  require  every    minifter  to   give  Nodco  to  be 
warning  to  his  parifbioners  publickly  in  the  church  It  ^^  tL!!lL 
morning  prayeri  the  funday  before  every  time  of  his  zi^  ^^^ 
nBiikiiftrir>g  that  holy  facrament^  for  their  better  prepara- 
tion of  tnemfelves :  which  faid  Warning  we  enjoin  the  faid 
parifbioners  to  accept  and  obey,  under  the  penalty  and 
danger  of.  the  law.  . 

And  by  the  rubrick\  The  minifter  (hall  always  give 
warning  for  the  celebration  of  the  holy  communtoni  iipon 
the  funday,  or  fome  holiday  immediately  preceding* 

4«  Ruhr.     So  many  as  intend  to  be  partakers  of  the  holy  Kanci  to  be 
comoiunion,  (h^ll  fignify  their  names  to  the  Curate,  at  leaft  KJi*'*  thtday 
ibme  time  the  day  before. 

£•  I'i  Car.  2.  An  aSion  upon  the  cafe  was  brought 
egainft  a  minifter  for  refufing  the  facrament  to  anothert 
and  the  jury  found  for  the  plaintiff,  and  gave  damages* 
And  it  was  moved  in  arreft  of  judgment,  among  other 
things,  chat  the  party  had  not  fet  forth  in  his  declaration^ 
tha^he  gave  notice  according  to  the  fiatute;  nor  that  he 
was  a  parifbioner  of  that  parifb;  without  which  the  mi- 
nifter 
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niftcr  might  not  admit  Tiim  by  the  laws  of  tht  chore h. 
But  thefc  points  appear  not  to  have  come  under  conlit'ca- 
tion,  becauie  another  exception  was  of  itfelf  adjudged  to 
be  fatal,  viz.  That  the  plaintiff  declared   for  not*  ad  mint- 
firing  two  fundays,  and  had  not  fet  forth  that  in  the  fecond 
infiance  he  defired  the  minifter  to  do  it,  and  yec  intire  da- 
mages had  been  given  for  both.  *    i  Sid.  34. 
Wh«t  number        5*  Hubr,     There  (hall  be  no  celebration  of  the  Lord's 
it  rtquifiie  for    fupper,  except  there  be  a  convenient  number  to  commu* 
commmiicitiog.  ^j^^jg  ^^^^  ^y^^  p^l^jj^  according  to  his  difcretion. 

And  if  there  be  not  above  twenty  perfons  in  the  parilh 
of  difcretion  to  receive  the  communion  ;  yet  there  (ball  be 
tic  communion,  except  four  (or  three  at  the  leafi)  commu* 
nicate  with  the  prieft. 

And  in  cathedral  and  collegiate  churches  and  colleges^ 
where  there  are  many  priefts  and  deacons,  they  (ball  all  re- 
ceive the  communion  with  the  prieft  every  funday  at  the 
leaft,  except  they  have  reafonable  caufe  to  the  contrary. 
Commumoa  ^*  ^'"'*  ^^'     Whereas  we  have  no  doubt,  but  that  in 

ubk«  all  churches  convenient  and  decent  tables  are  provided  and 

placed,  for  the  celebration  of  the  holy  communion ;  We 
appoint  that  the  fame  tables  (ball  from  time  to  time  be  kept 
and  repaired  in  fufficient  and.feemly  manner,  and  covered 
in  time  of  divine  fervice  with  a  carpet  of  filk  or  other  de- 
cent fluff,  thought  meet  by  the  ordinary  of  the  place,  if 
any  quefiion  be  made  of  it,  and  with  a  fair  linen-doth  at 
the  time  of  the  miniflration  as  becometh  that  table  ;  and 
lb  ftand,  faving  when  the  holy  communion  is  to  be  admi- 
niRred,  at  which  time  the  fame  (hall  be  placed  in  fo  good 
fort  within  the  church  or  chancel,  as  thereby  the  minifter 
may  be  more  conveniently  heard  of  the  communicants  in 
his  prayer  and  miniftration,  and  the  communicants  alfo 
more  conveniently  and  in  more  number  may  communicate 
with  the  faid  minifter. 
'Bread  and  wine  7.  By  Can.  20.  The  churchwardens,  againft  the  time 
to  be  ptovided.  of  every  communion,  (hall  at  the  charge  of  the  pari(h,  with 
the  advice  and  direction  of  the  minifter,  provide  a  fufficient 
quantity  of  fine  white  bread,  and  of  good  and  wholefomc 
wine,  for  the  number  of  communicants  that  (hall  receive 
there;  which  wine  (hall  be  brought  to  the  communion 
table,  in  a  clean  and  fweet  ftanding  pot  or  ftoop  of  pewter, 
if  not  of  purer  metal. 

And  by  the  rubric k :  The  bread  and  wine  for  the  com- 
munion (ball  be  provided  by  the  curate  and  churchwardens 
at  the  charges  of  the  parifli. 

tn 


la  the  cafe  of  Franklyn  and  the  mailer  and  brethren  of 
St.  Crofs:  T,  1721.  Altho'  by  the  endowment  the  vicar 
was  to  find  the  facrament  wine ;  yet  the  court  were  of  opn- 
oion  it  (bould  be  found  by  the  pari(hioners,  according  to 

the  canon.    Bunb.  79. It  had  been  better  to  have  faid« 

^ccorMng  to  the  rubrick'^  which  is  eftabliflicd  by  aft  of  par- 
liament. 

And  to  take  away  all  occafion  of  difleotion  and  fuperfti- 
tion,  which  any  perfon  hath  or  might  have  concerning  the 
bread  and  wine ;  it  (hall  fuffice  that  the  bre<id  be  fuch  at  is 
ufual  to  be  eaten,  but  the  bcft  and  pureit  wheat  bread  that 
conveniently  may  be  gotten* 

8«  In  the  ruhrick  in  the  communion  fervice  of  the  1  Ed^  6.  OSdtvjm 
it  waa  ordained,  that  ^*  whyles  the  clearkes  do  fyng  the  of* 
<*  fertory,  fo  many  asaredifpofed,  (hall  offer  to  thepoore 
*^  Qiennes  boxe,  every  one  according  to  his  habifitie  and 
**  charitable  mynde." 

~  '  And  by  the  prefcnt  rubrick  :  Whilft  the  fentences  of  the 
oOSertory  are  in  reading,  the  deacons,  churchwardens,  or 
other  fit  perfon  appointed  for  that  purpofe,  (hall  receive 
the  alms  for  the  poor,  and  other  devotions  of  the  people, 
io  a  deouit  bafin  to  be  provided  by  the  parifh  for  that  pur* 
pofCf  and  reverently  bring  i^  to  the  prieft,  who  Ihall  bum* 
bly  prefent  and  place  it  upon  the  holy  table. 

And  after  divine  fervice  is  ended,  the  money  given  at  the 
ofiertory  (hall  be  difpofcd  of  to  fuch  pious  and  charitable 
ufes,  as  the  minifter  and  churchwardens  (hall  think  fir  % 
wherein  if  they  difagree,  it  (ball  be  difpofed  of  as  the  or* 
dinary  (hall  appoint. 

9.  Ruhr.     Such  ornaments  of  the  church,  and  of  fheffabitof  d« 
miniftcrs  thereof,  at  all  times  of  their  miniflration,  (hallf^io'^ 
be  retained  and  be  in  ufe,   as  were  in  the  church  of  £ng-'°'* 
land  by  the  auth'Tity  of  parliament  in  the  fccond  year  of 
the  reign  of  king  Edward  thefixth. 

And  bv  the  rtijrick  of  the  7,  Ed,  6-  it  is  ordained,  that 
Upon  the  day  and  at  the  time  appointed  for  the  miniftratioo 
of  the  holy  communion,  the  prieft  that  (hail  execute  the 
holy  miniiUy  (hall  put  upon  him  the  vefture  appointed  for 
that  miniftration,  that  is  to  fay,  a  white  albe  plain,  with  a 
vefiment  or  cope  :  and  where  there  be  many  priefis  or  dea- 
com,  there  fo  many  (hall  be  ready  to  help  the  prieft  in  the 
miniftration,  as  Ihall  be  requifite ;  and  (hall  have  upon 
them  likewife  the  veftures  appointed  for  their  miniftry,  that 
is  to  fay^  albes  with  tunacles. 

And  whenfoever  the  bifliop  (hall  celebrate  the  holy  com- 
manionin  the  church,  or  execute  any  other  pub!ick  minif- 
tration ^ 
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tration  ;  he  (ball  have  upon  him,  befidcs  ku  rochet,  a 
furplice  or  a! be,  and  a  cope  or  vcflmcnt,   and   alfo   hU 
pailoral  fiaff  in  his  hand,  or  eiie  born    or  faolden  by  his 
chaplain. 
CoBfccnticiu  lo.   /rt.  iS.     Tranfudftanciation  (or  the  cb:nge  of  the 

fub&ance  cf  breab  and  wine)  in  the  fupper  of  the  Lord 
cannot  be  proved  by  holy  writ ;  but  it  is  rep-jgnant  to 
the  plain  words  of  fcripture,  overtbroweth  the  nature 
cf  a  facramcnt,  and  bath  ^iven  occ^iioa  to  many  fuper- 
fiitions. 

And  by  the  fiatutex)f  the  25  C.  2.  c,  2.  the  declaration 

required  as  a  qualification  for  offices  is  as  follows:  **  I 

^*  A.  JB.  do  declare,  that  there  is  not  any  tranfubftantiation 

**  in  the  fvcraafent  of  the  Lord's  fupper,  or  in  the  elements 

^^  of  bread  and  wine,  at  or  after  the  confeciation  i)i(prcof 

^'  by  9ny  pcrfon  what  foe  ver." 

Tofivn  of  tiie        II.  By  Cjn.  2/-    No  minifter,  when  he  celebratetb  the 

cvauMuiicaau.  co«nn>union,  fiiali  wittingly  adminifter  the  fame  to  anjbut 

.  ^  fuch  as  kneel  i  under  pain  of  fufpenSon. 

And  by  the  rubrick  at  the  end  of  tre  communion  cfficc  : 
jVb^reas  it  is  ordained  in  this  office  for  the  admtniilrstion 
.f)f  t)ic  .Lord's  fupper,  that  the  communicana  (bould  re- 
.§c\yt  the  fame  kneeling,  (which  order  is  well  meant  for  a 
fignification  of  our  humble  and  giatrful  acknov^ledgment 
of  the  benefits  of  Chrift  therein  given  to  all  worthy  re- 
ceivers, and  for  the  avoiding  of  fuch  profanation  and  dif- 
.Older  in  the  holy  communion  as  minht  other  wife  enfue,) 
.  yet  left  the  fame  kneeling  fliould  by  any  perfons,  either  out 
of  ignorance  and  infirpfiity,  or  out  of  malice  andobflinacy 
be  mifconftrued  and  depraved ;  it  is  here  declared,  that 
thereby  no  ;adcration  is  intended,  or  ought  to  be  done^ 
cither  unto  the  facramental  bread  and   wine  there  bodily 
received,  or  unto  any  corporal  prefence  of  Cbrift's  natural 
fl.  fh  and  blood  ;  for  the  facramental  bread  and  wine  remain 
iiiil  ;n  their  very  natuial  fubftanccs,  and  therefore  may  not 
be   adored  (for  that  uere  idolatry,  to  be  abhorred  of  ail 
fai:hful  chridians) ;  and  the  naiural  body  and  blood  of  our 
favjjur  Chi  ill  are  in  heaven,  and  not  here  ;  it  being  a£ain(l 
tl:c  tiiith  of  Chrid's  natural  body,   10  be  at  one  time  ii^ 
niv^ie  places  than  one. 
*\>.nTru-l«n  in       12,    Art.  30,     The  cup  of  the  I.ord  is  not  to  be  denied 
V/ji  A.:id£.        iQ  the  Jay  people;   for  both  the  parts  of  the  Lord's  facra- 
nicnt,  by  Chriirs  ordinance  and  commandment,  ought  to 
be  niir.iltred  to  all  thrifiian  men  alike. 

Aad  by  the  fi*t'u:e  of  the  j  Ed,  6.   c.  i.     Forafmuch  as 
it  1^  inuic  a^rtcable  to  the  hrli  iiiillluiionof  thefaid  facra- 

ment. 
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mfnt,  and  moreconforrxuble  to  the  common  nfe  and  prac- 
tice  of  the  apoftlcs  and  of  the  primitive  church  for  above 
500  years  after  Chrift's  afcenfion,  that  the  fame  Oiould  be 
adminiflred  under  both  the  kinds  of  bread  and  wine,  than 
under  the  form  of  bread  only  ;  and  alfo  it  is  more  agreeable 
to  the  firft  inOitution  of  Chrift,  and  to  the  ufage  of  the 
apoftles  aiid  the  primitive  church,  that  the  people  (hould 
receive  the  fame  with  the  pried,  than  that  the  pried  fhould 
receive  it  alone:  it  is  therefore  en  afied,  that  the  faid  moft 
blefltd  facrament  be  commonly  delivered  and  miniftred 
unto  the  people,  under  both  the  kinds,  that  is  to  fay,  of 
bread  and  wine,  except  neceflity  otherwife  require.  And 
alfo  that  the  prieft  which  (hatl  minifter  the  fame,  (hall  at 
the  ieaft  one  day  before,  exhort  all  perfons  which  (hall  be 
prefent,  I  ike  wife  to  refort  and  prepare  themfelves  to  receive 
the  fame.  And  when  the  day  prefixed  cometh,  after  a 
godly  exhortation  by  the  minifter  made  (wherein  (hall  be 
further  exprefled  the  beneht  and  comfort  promifed  to  them 
which  worthily  receive  the  holy  facrament,  and  danger 
and  indignation  of  God  threa^ned  to  them  which  (hall 
prtfume  to  receive  the  fame  unworthily,  to  the  end  that 
every  man  may  try  and  examine  his  own  conicience  before 
be  (nail  receive  the  fame)  the  faid  minifter  (hall  not  with- 
out B  lawful  caufe  deny  the  fame  to  any  perfon  that  will 
^levotttly  and  humbly  defirej  it.— —Not  condemning 
hereby,  the  ufage  of  any  church  out  of  the  king's  domi- 
nions,    f.  7. 

13.  Rubr.  If  any  of  the  bread  and  Wine  remain  un*  Bre^aani)  wiw 
confecrated,  the  curate  (ball  have  it  to  his  own  ufe  ;  but  remsiaias^ 
if  any  remain  of  that  which  was  confecratcd,  it  (liall  tifji 
be  carried  out  of  the  church,  but  the  prieft,  and  fuch  other 
of  the  communicants  as  he  fhall  then  call  unto  him,  (hall 
'imoiediatrly  after  the  blei&ng,  reverently  eat  and  drink  the 
fiime. 

14*  By  a  conflitution  of  arcHbi(hop  Langton^  it  is  en-  ohhtiontdne 
joined,  that  m  facranunt  of  the  church  Jhall  be  denied  ta  a^  t«  the  miAiBcse 
'«»r,  upon  the  account  of  any  (um  of  money :  but  if  any  thing 
bath  bein  accujlomed  ta  be  givtn  by  the  pious  devotion  9f  the 
*  fmtbfuly  jufiici  Jhall  be  done  thereupon  to  the  churches  if  the 
n'dineny  of  the  place  a/tarwardi,     Lind.  278. 

Upon  the  aciount  of  any  fum  cf  money]  Ufed  to  be  paid 
or  taken  in  the  adminiftration  of  any  of  the  facraments. 
Id. 

Hath  hen  accuftomed  to  be  given]  That  is,  of  old,  and 

for  fo  long  time  as  will  create  a  prefcription,  ahho'at  firft 

given  voluntarily  »  for  they  who  have  paid  fo  long,  are 

^  preiumei 
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preromed  at  firft  to  have  bound  tbemfelves  volunCarilj  there- 
unto.   Id, 

And  by  the  ruhrUk :   Yearly  at  eafter,  every  parifliionef 

Iball  reckon  with  the  parfon  vicar  or  curate,  or  his  or 

their  deputy  or  deputies ;  and  pay  to  them  or  him  all  ec- 

deiiaftical  duties,  accuflomably  due  tben  and  at  that  time 

to  be  paid. 

Hew  oftenla         15*  By  the  ancicDt  tanon  laxv^  every  layman  *(not  prohi« 

tbcYeartobe    bited  by  crimes  of  a  heinous  nature)  was  required  to  com* 

aOuolAred.       municate  at  leaft  thrice  in  the  year,  namely,  at  eafter, 

whitfuntide,  and  chriAmas;   and  the  fecular  clergy  not 

communicating  at  thofe  times,  were  not  to  be  reckoned 

amongft  catholicks.     Gibf,  387. 

And  by  the  rubrick  in  the  book  of  common  prayer ;  every 
pariihioner  (hall  communicate  at  the  leaft  three  times  in  the 
year,  of  which  eafter  to  be  one. 

And  by  Can.  21.  In  every  parilh  church  and  chapel 
where  facraments  arr  to  be  adminiitred,  the  holy  commu* 
nion  (hall  be  adminiftred  by  the  parfon  vicar  or  minifter,  (o 
often,  2nd  at  fucn  times,  as  e^ery  parifliioner  may  commu- 
nicate at  the  leaft  thrice  in  the  year,  whereof  the  feaft  of 
rafter  to  be  one:  according  as  they  are  appointed  by  the 
book  of  common  prayer. 

And  the  churchwardens  or  queflmen,  and  their  afifiants, 
fball  mark  (as  well  as   the   minifler)    whether  all  end, 
every  of  the  pariftiionrrs  come  fo  often  e\*ery  year  to  the 
holy  communion,  as  the  laws  and  conflitutions  do  require. 
C^.  28. 

And  (hall  yearly  within  forty  days  after  eafter  exhibit  to 
the  bi(hop  or  his  chancellor,  the  names  and  furnames  of  all 
the  parKhioners  as  well  men  as  women,  which  being  of 
the  age  of  fixteen  years  received  not  the  communion  at 
eafter  before.     Can,  1 1 2. 

By  Can.  24.  All  deans,  wardens,  mafters  or  heads  of 
cathedral  and  collegiate  churches,  prebendaries,  canons, 
vicars,  petty  can<  n^^,  finglng  men,  and  all  others  of  the 
foundation,  (hall  receive  the  communion  four  timet  yearly 
at  the  lealt 

And  by  d.n.  23.  In  all  colleges  and  halls  within  both 
the  univerfities,  the  mafters  and  fellows,  fuch  efpecially 
as  have  any  pupils,  (hall  be  careful  that  all  their  faid  pu- 
pils, aod  the  reft  that  reotiin  among  them,  do  diligently 
frequent  publick  (ervice  and  fermons,  and  receive  the  holy 
communion,  which  we  ordain  to  be  adminiftred  in  all 
fuch  colleges  and  halls,  the  firft  and  fccond  funday  of  every 
month  i  ic(^ui[ing  all  the  faid  mafters  fellows  and  fcholar^, 

7  and 
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and  all  the  reft  of  the  ftudents,  officers,  and  all  other  the 
fervants  there,  fo  to  be  ordered,  that  every  one  of  theoi 
fliali  communicate  four  tin>es  in  the  year  at  the  leaft, 
kneeling  reverently  and  decently  upon  their  knees,  ac- 
cording CO  the  order  of  the  communion  book  prefcribed  in 
that  behilf. 

1 6.  By  the  I  Ed.  6.  r.  i.  Whofoever  (hall  deprave  de- P^iulty  of  dc- 
fpife  or  contemn  the  moft  bleffed  facramcnt  of  the  bodyp^'^J^*^' 
and  blood  of  our  Saviour  Jefus  Chrift,  commonly  called 
the  facrament  of  the  altar,  and  in  fcripture  the  fupper  and 
table  of  the  Lord,  the  communion  and  partaking  of  the 
body  and  blood  of  Chrift,  in  contempt  thereof,  by  any 
contemptuous  words,  or  by  any  words  of  depraving  de* 
fpifing  or  reviling,  or  whofoever  fliall  advifedly  in  any 
other  wife  contemn  defpife  or  revile  the  faid  moft  blefled 
facraihent,  contrary  to  the  cfFedls  and  declaration  above- 
faid ;    (hall  fuffer  imprifonment  of  his  body,  and  make 
fine  and  ranfom  tt  the  king's  will.     And  thejuftices  of 
the  peace,  or  three  of  them  at  leaft,'  whereof  one  to  be 
of   the  quorum,  (hall  have  power  to  take  information  and 
•ccufatioh  by  the  oaths  of  two  witnefles ;  and  after  fuch 
accufation  or  information  fo  had,  to  inquire  by  the  oaths 
of  twelve  men,  in  every  their  four  quarter  feilions  yearly 
to  be  holden,  of  all  and  Angular  fuch  accufations  or  infor- 
mations to  be  had  or  made  of  any  the  offences  aforefaid  ; 
and  upon  every  fuch  accufation  and  information,  the  of- 
fender (ball  be  inquired  of  and   indiSed  before  the  faid 
ju dices,   or  three  of  them  as  aforefaid,  of  the  faid  con- 
tempts  and  of&nces,  by  the  verdidi  of  twelve  men,  if  the 
matter  of  the  (aid  accufation  and  information  (hall  feem  to 
the  faid  jury  good  and  true.     f.  i. 

And  the  faid  juftices,  or  three  of  them  as  aforefaid,  be- 
fore whom  any  fuch  prefcntment  information  and  accufa- 
tion (hall  be  made,  (hall  examine  the  accusers  what  other 
witnefles  were  by  and  prefent  at  the  time  of  the  commit- 
ting the  offence,  and  how  many  others  than  the  accufers 
have  knowledge  thereof;  and  (hall  have  power  by  their 
difcretion,  to  bind  by  recognizance  as  well  the  faid  ac- 
cufers, as  all  fuch  other  perfons  whomj  the  faid  accufers 
(ball  declare  to  have  knowledge  of  the  offences  by  them 
^refented  and  informed,  every  of  them  in  5  1  to  the  king 
to  appear  before  the  faid  juftices  before  whom  the  offender 
(ball  be  tried  at  the  day  of  trial  and  deliverance  of  fuch 
ofTender.     f.  2. 

And  the  faid  juftices,  or  thre*  of  them  as  aforefaid, 
fliall  have  power  to  make  process  againit  every  perfon  fo 

indii^^d, 
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indi&ed,  by  two  capias*^  and  an  exif^ent  alid  by*  capias  u(- 
lagacum  into  all  the  places  within  this  realm ;  and  upon.tbe 
appearance  of  the  ofFendrr,  to  determine  the  offences  afore^ 
faid :  and  the  Paid  juflices,  or  three  of  them  as  aforefaid, 
iball  have  power  to  let  any  fuch  perfon  fo  indited,  upon 
fufficient  furecies  bv  their  difcretion,  to  bail  for  thrir  ap- 
pearance to  be  tried,     f.  3. 

Provided,  that  the  faidjultices  at  their  quarter  feffiofls 
where  any  oflFender  (hall  be  or  ftand  indited  of  any  of  the 
faid  offences  (hall  dired  a  writ  in  the  king's  name  fo  the 
biOiop  of  the  diocefe  wherein  the  off.  uce  js  fuppofed  to  be 
committed,  willing  and  requiring  the  faid  bi&op  to  beio 
his  own  perfon,  or  by  his  chancellor,  or  other  his  fiiffideot 
deputy  learned,  at  the  quarter  feiEons  in  the  faid  county  to 
be  hot<>ien,  when  and  where  the  faid  offender  (hall  besr- 
raigned  and  tried,  appointing  to  them  in  the  faid  writ  the 
day  and  place  of  the  faid  arraignment ;  which  writ  (hall  be 
pf  this  (orm  :  **  The  king,  &c.  to  the?  bi(hop  of  > 

**  greeting.  .  We  command  you,  that  you,  your  chancel* 
*^  lor,  or  other  your  deputy  fufficiently  learned,  bevrith 
**  our  juftices  afligned  to  keep  the  peace  within  our  couofjr 
«c  Qf  ,  fuch  a  day,  at  our  feflion  then  atid  there  to 

**  be  holden,  to  give  counfel  and  advifemsnt  to  the  fame 
*^  our  jufltccs  afligned  to  keep  the  peace  as  aforefaid,  upon 
*'  the  arraignment  and  delivery  of  the  offenders,  ag^inS 
*•  the  form  of  the  flatute  concerning  the  holy  facramcntof 
«<  the  alrar.*'     f.  4. 

Provided,  that  no  perfon  (hall  be  indi£led  for  any  the 
faid  offences,  but  within  three  months  next  after  the  of- 
fence committed.  '  f.  5. 

And  in  all  trials  for  fuch  offences  before  the  faid  juf- 
tices, the  perfon  complained  of  and  arraigned  (hall  be 
admitted  to  purge  or  try. his  innocency,  by  as  many  or 
more  witneflcs  in  number,  and  of  as  good  honefty  isd 
credence,  as  the  witnefTes  be  which  depofed  againft  hioi 
f.  6. 
Senkt  when  '?•  ^«^^'  Upon  the  fundays  and  other  holidays  (if  tbcK 

.  there  it  nocon-  be  no  communian)  (ball  be  faid  all. that  is  appointed  at  ite 
auoioo.  communion,  until  the  end  of  the  general  prayer  (9f  iko 

whole  (iate  of  Chriff's  church  millitant  here  io  eirtli^  ^ 
gether  with  one  or  more  of  the  colicds  there  kikmi' 
concluding  with  the  blcfling. 
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\4'R,  Hawkins  fays^  it  feems  Co  be  agreed  to  be  a  good 
'^^^  excepiion  (o  a  wirners,  ihac  be  is  an  iofidel :  that 
is^  that  he  believes  neither  the  old  nor  new  teflament  to 
be  the  word  of  God,  on  one  of  which  our  laws  require  the 
oath  (hould  be  adminiftered.     2  Haw.  434. 

Ncrverthelcfs,  inhdels  in  foQie  cafes  h^ive  been  admitted 
to  give  evidence. 

Thus  in  the  cafe  of  O r/.uhwnd  3ind  Barktr^  in  the  court 
of  chancery,  a  Mahometan  was  (worn  upon  the  Koran. 
2  Eq.  Cfif.  Ahr,  397. 

And  M.  \^G  2.  At  the  council,  Dec.  g,  1738.  Pre^ 
fent  the  two  chief  juftices.  On  a  complaint  of  'Jat^h  Fa* 
china  againft  i;eneral  Sahine^  as  governor  of  Gibraltar  \ 
Ald.raman  Bin  M.i$fOs  a- Moor,  was  produced  as  a  witnefs^ 
and  (worn  upon  the  Koran.     Sir.  1104. 

Markets.     See  C0lircg. 


/^ONC&RNING   marrying  again,  the  former  huf« 
^^  band  or  wife  being  living;  (ee  Tit.  ^Ol^jliintP^ 

Concerning  a  man  marrying  a  fecoiid  wile,  the  former 
ikrife  being  dead ;  or  marrying  a  widow ;    fee  Tic.  ]iB(« 

Having  firft  premifed,  that  the  ftatute  of  tbe  26  G^  2» 
<^-  33*  which  will  cften  occur  in  the  following  fedions^ 
doth  not  extend  to  the  marriages  of  the  royal  ifamily  \  nor 
to  Scotland ;  nor  to  any  marriages  amoni>{l  the  people  call- 
tA  quakers,  or  among(t  ptri'ons  profcding  tbe  jewifh  reli* 
giooy  where  both  the  panies  are  qujkers  or  jews  refpec* 
tiveljTi  nor  to  any  marriages  beyond  the  feas.  (,  17,  i8« 
i  will  treat  of  the  matters  contained  under  this  title  in  tbe 
following  order : 

I.  Who  wuj  marry. 

II.  Of  marriage  conlraSls. 

III.  Of  banns. 

Vol- II.  Ff  IV.  0/ 
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IV.  Of  licence. 

V.  Jf^ben  and  where  t^  hefokmmzid\  and  tbarebe 
$f  clandcfiine  nuarruiges. 

VI.  Ferm  of  folemmzMiion. 

VII.  Feefer  marriage. 

VIII.  Regijlar  ef  marriage. 

IX.  Certificaie  ef  marriage. 

X.  Trial  of  ttuarriage. 

XL  Divorce. 

XII*  AUmcwj. 
XIIL  EicpemenL 

I.  JTbo  wuy  many. 

l«  P^  D  KL  /fl«r^  /&rf  is  mt  the  emfaA  rf  igil  fesr^gt^ 
^^  it  is  at  marrisge,  Tbertfgre  tiej  triv  givi  prls  wtu 
ttfs  im  their  irfmmzj^  d»  B§:lnj^  ;  mnlt/s  hlh  partus  JbaBam' 
Jimi  m/tir  thtj  emu  t$  thi  age  %f  SJcrtuau  Therrfsfre  sue  di 
frebiHtt  thatftnmhemuf^rib  msferfims^  tnhibcmus  oede  ce- 
Crro  aliqui,  &c.  Jk^Ii  hjiimiJ  t.gHtgr^  uhtre  kteh  mr  other 
f/  the  fartiisjb£S  met  hm  a^ri^^d  U  the  sgr  s^mmiedijthe 
ienzT  exi  i^rttu ;  s^/fs  ysji*  nrxt^sH  Jika»I  he  Sffewfed 
xiitzi^  i%  *\;it-  if  it.v/^"^;i.  T'  :hi  /ai-v  va'fere,  Liod* 
272. 

/' . .  w  :hr'i  ::  k::,  Is'z  "*  Tr:5  confiitiKk>n  h  uken  oot  of 
fV?  oiCTfiil*  ^.:\  iri  ^i?  t-jt.  :rtr.ce  tr^n^itncd  into  the 
Kv?T  Gt  ibeEr.2  .?a  Iitt.s  .a  ir.c  council  u  Wc&aiiiftcr%  in 
ihc  i^^ir  11*5.     v?./ '.  ^15. 

Gr^  xx::  hnr  :>  rrr.-  :   'Vrn*  Tmx  »  uricr  ibc  age  of 


iifr«i  TCU^      jL-^-v-.  2  "2 


fi.ic  r.  BJ  ;  tVr  iSctj.  '*r:rz  I'.cJa  ■a'-l--'5f>fii  or  crDlcat^ 
c  :/c  ^ "x  «  c .^  Sr£f  •  n  b< : wr;  •:  :  r ;  rr .  ?o:  . :  i  ^rrr  ttsc  Jctcq: h 
!«.:  Ci^Tir'^iU  bc-t:i  ri*.^.-  i."  cc»-  :;--e    *■  :h«  izxnt  mini. 
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ITiey  marry  Within  tbe  marriageable  years,  is  for  the  woman 
at  twelve  or  after,  and  for  the  man  at  fourteen  or  after  ; 
and  there  needs  no  new  marriage,  if  they  then  agree. 
But  difagree  they  cannot  before  the  faid  ages ',  and  thea 
they  may  difagree^  and  marry  again  to  others  without  any 
divorce :  and  if  they  pnce  after  give  confent^  they  can 
never  difagree  afterwards.  If  a  man  of  the  age  of  fourteen 
marry  a  woman  of  the  age  of  ten,  at  her  age  of  twelve 
he  may  as  well  difagree  as  (he  may,  though  he  were  at 
ihe  age  of  confent^  becaufe  in  contra6)s  of  matrimony, 
cither  both  muft  be  bound,  or  equal  eleflion  or  difagree- 
mc^nt  given  to  both^:  and  fo  on  the  contrary,  if  the 
woman  be  of  the  age  of  confent,  and  the  man  under. 
I  Z/^.  79. 

jfge  determined  ly  the  laws  and  canons']  Which,  as  to 
cfpoufals  (as  hath  been  faid)  is  the  age  of  fcven  years* 
when  infancy  endeth,  both  in  the  one  party  and  in  the 
other;  and  which,  as  to  (iniOiing  the  contrad,  is  the 
age  of  twelve  in  the  woman,  and  of  fourteen  in  the  man* 
Lindw.  171.  [h) 

By  the  laws  of  this  realm,  if  a  woman  during  her  mi*  1 

nority  be  married  to  a  man  feifed  of  lands  or  tenements, 
in  fee  Ample  or  fee  rail,  by  purchafe  or  dcfcenr,  {he  (ball 
be  endowed  of  the  third  part  of  fuch  lands  and  tenements* 
Yb.that  (he  have  accomptifhed  the  age  of  nine  years  at  her 
hufband's  death.     Swinh*  Matr»  Con.  (,  7. 

In  cafes  of  ncceffity"]  Of  which  necefllty  the  diocefan, 
without  whofe  licence  they  ought  not  to  contrail  matri- 
fl)ony,  (hall  be  the  judge.     Lindw.  272. 

For  tbo  public  welfare]  As  where  two  princes  conclude 
a  peace,  and  for  the  more  afTured  confirmation  thereof, 
match  their  children  in  marriage  :  this  marriage  the  laws 
do  tolerate  as  lawful,  being  made  upon  fuch  urgent  caufe, 
although  otherwife  for  divers  wants  the  fame  were  unlaw* 
ful.     Swinb.  f.  ;• 


{i)  In  this  refpefl  the  canon  and  civil  law  agree.  A  pri^ 
wuirdio  ataiis  fponfalia  effici  poffunty  ft  modo  id  fieri  ab  utraque^ 
ferjona  intelligatur^  id  eft  ^  ft  nonfint  minores  quamfeptem  annis» 
Dig.  23.  I.  14.  Jullinian,  in  defining  who  may  contradl  ma- 
trimony, requires  that  the  parties  be  mafculi  quidem  fuheres  \ 
feemintt  amtem  wri jpotentes ;  Inft.  i.  lo.  having  oefore  declared 
feemimt  ptft  itnpletts  duodecim  annos  omnimodo  pubefcere  judican- 
tm-t  ft  mares  poft  exceffum  quatuordecim  annorum  pubertt  tmfH* 
wuatMr*     Cod.  5.  60.  3* 

F  f  2  And 
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And  by  the  26  G.  %,  c.  33.  which  layeth  fundry  re- 
ftraints  upon  marriages,  the  marriages  (as  hath  been  laid) 
of  the  royal  family  are  excepted,     f.  ly.  (r) 
Conrent  of  pa.        2.  Marriages  that  are  made  contrary  to  the  confenc  of 
rentier gaar-    parents,  are  pronounceti  to  be  invalid  both  by  the  canon 
^^'*  snd  civil  law ;  a:.d  the  church  di(f  fometimes  anathematize 

fuch  as  mafficd  without  the  confent  of  parents.  But 
yet  when  Tons  and  daughters  arrive  at  a  competent  age, 
and  are  endowed  u  [?h  the  ufe  of  f!'ong  reafon,  they  may 
of  themfcKes  contraft  ip;\rriape  without  this  confent:  (ot 
it  is  reafonable  that  children  (houlJ  be  left  at  liberty  in 
nothing  more  thin  in  marriaac,  bccaufe  their  future  hap- 
pinefs  fn  thi"  li  e  dei.end*  upon  it.  By  the  civil  law  in- 
deed, an  emancipated  fon  might  have  contradled  marriage 
without  his  father's  content :  but  a  fun^  under  the  power 
of  hi«  f«ither,  could  not  do  it  withiu:  his  father's  appro* 
bation.  And  ;is  children  owe  a  reverential  obedience  to 
their  par«:;r.i«,  ions  at  this  day  under  twenty- five  years  of 
age,  and  daughters  unJer  twenty,  are,  in  Holland  and 
other  countries  g:vetiiedby  the  civil  law,  forbidden  to 
marry  without  tn-v'ir  pjrej.ts  confenr.  But  if  they  ex* 
ceed  the  f^id  rdpeciive  .i^es,  the  bare  dilTen:  of  parcols, 
Vithout  a  fuiiicier.t  caufe,.  is  not  a  legal  impediment  to 
hinderthem  frcm  contracting  ir^d.riage.  M.  Par.  362.  (d) 

But 


(/)  B".:  by  the  iz  G.  i,  £  11.  No  cefcTpdan:  of  his  late 
inaieflv  Geo.  ii.  crncr  iTin  i.ie  i^i'jc  of  priJceiTci  married 
cr  *hiT  iTrv  maw  li,::  fo^e  jn  f.'tr.i'.ies}  iTial!  be  capable  of 
contract  r^  ina:ri.T.or.y  uitr.o::  [.t  prcvicc*  ccEieni  of  his 
rj^oje;;^,  i.i:  h'i-*,  Ar.  fitniLc:  L.i.e.  ih?  :>reat  fcaU  declared 
JD  cr^ur.i'-,  and  '...:.;.  r.  j.:i'  ::[".  .-:c'j.i:il  books;  acd  evetf 
•narrij^j  cf  A.)  :i..u  ::c;:er. J:.r. :,  '.\:ih:i::  fu'ch  coerce;,  (haU 
)?e  ruli  £-.3  ^v....  *J  :  in  c::e  .-:.v  ciicencir :  cf  Gfo.ll. 
o:ing  5'.  c ?  z:  \c\  l  c.i.  Cz.l  j-cru.i  ro  ccnirsd^  a  marriage 
c  i  /i  ^  p  r r  ve  d  c :  i  •  r. : ;  ir  s}  t  :\ '  ,  :'- :  h  «:  e  :l cac: tr  t ,  a  ftc r  gi vicg 
cwbcive  nnGn:.ii  n-.ti- •:  :3  ;.".e  t;i.y  ciLiiviJ,  ir.2\  co.: tract  fuch 
U'.crri  .^?,  l::w  :i;e  ii.y.c  ir.::v  ;  ;  clIv  ro>rr.r.i2eG,  uiihc-ui  the 
pre.  cj:  i^onici::  of  hi.-  in3;?.'!v;  ssd  iuch  mania^e  fbail  be 
go^'i  e'Cc;?^  Loiii  boufcj  of  pjiiiamen:  :l:iii,  before  the  ex* 
pLf«tiOii  of  ;he  I'.id  twelve  mcr.ths,  declare  irieir  difapproba- 
tion  cher;c}.  And  perfcos  who  :liai]  wiifui^y  folemnize,  CT 
ajUil  at  the  ce>brj;ion  cf  uch  oarriuce,  withoac  fuch.  coo- 
fcc,  ih:ii,  en  convi^'tion,  incur  ihe  penalties  provided  by  the 

(^')  By  me  cimI  1ia-,  a^'  r.\«d  by  the  ensperor  JoiliiiiaD.  the 
previous  ceo  fen:  cf  Choi's  f«i:cr.u  in  whole  ^Jttrudl  /evfsr 

tike 
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But  byt-the  law  of  England,  full  age  is  when  a  perfon» 
tithet  male  or  feoiale,  hach  attained  to  the  age  of  twenty- 
ooe  ye^rs  compleat.  And  accordingly,  by  the  26  G.  i. 
«•  33.  it  ia  eoaded  as  follows;  viz.  /fU  marriages Jdiirrt'^ 
m%id  by  licence  where  either  of  the  partieSy  net  being  a  ufi* 
eUwer  or  tuideWf  Jhall  be  under  the  age  of  twenty-one  years^ 
which  fiiall  be  had  without  the  confent  of  the  father  of  fucb  of 
the  parties  Jo  underage  (if  then  living)  fir Jl  had  and  obtained: 
ar  if  deadf  af  the  guardian  or  guardians  of  the  ptrfun  of  the 
party  fo  under  e^e^  lawfully  appointed^  or  one  of  them  \  and  if 
ttere  Jhall  be  ne  fueh  guardian^  then  of  the  mot  her  ^  if  living 
end  unmarried  %  er  if  there  be  no  mother  living  and  unmar* 
ried,  then  of  a  guardian  or  guardians  of  the  perfon  appointed 
iy  the  eourt  of  chancery Jhall  be  void,     f.  1 1, 


the  children  were,  was  neceffary  to  enable  them  to  comraft 
natiimooy.    The  neceiTity  of  ihis  confent  arofe  from  two 
Ibarces;  i.  from  the  general  reverence  due  by  children  to  pa^- 
reacs,  which  is  a  principle  common  to  all  nations:  z.  fron 
the  nature  and  rights  of  ih^t pairia  potefias,  which  was  pecu- 
liar to  the  Roman  fyftem  of  jurifprudcnce.     Hence  it  ia  very 
properly  faid  in  the  Inftitutes,  that  the  confent  of  ^arents> 
et  civilis  et  naturalis  ratio  fuadet,   i.   10.  in  proem.      If  the 
chtld  was  a  female,   by  the  con  trad  of  marriage  ihe  palTed 
from  the  power  of  her  father  or  grandfather,  to  that  of  her 
httlband  or  his  progenitor.   The  confent  of  her  parent,  there** 
fore,  was  neceUary  to  a  meafure  which  deprived  him  of  fo  im- 
portant a  right.     Sons,  indeed,  remained  fuhjeft  to  paternal 
power  notwithflanding  their  marriage ;  but  here  again  reafona 
peculiar  to  the  civil  law  rendered  the  confent  of  the  parent  re> 
quifite;  for  the  law,  at  the  fame  time  that  it  gave  power  to  the 
patent,  beftowed  very  important  rights  on  the  children,  while 
shey  remained  in  that  power,  they  htixiifuiet  neajfariiberedei. 
It  therefore  coniidered  it  as  a  very  great  hardihip  to  have  fuch 
an  heir  impoied  on  the  head  of  the  family  againft  his  confent. 
bfin  !•  11*  "7*  Dig,  4.  15.  12.  %  3.'Theft  latter  reafons  do  not 
apply  to  the  jurifprudcnce  of  thofe  nations  who  derive  their  ori- 
gin from  the  Germans,  to  whom  this  patriafotefiaswoa  unknown^ 
aad  with  whom  the  marriage  of  children  of  either  fex  operated 
atan  emancipation  from  parental  authority.  See  on  this  fubjed, 
Heiueccims  Elem,  Jur.  Germ,      Lib.  1.     §  164.  168.     Sonde 
theisp  Lib.  1.  Tit  7.  Def  5.    ^    Finnius  ad  Inft,  i.  9.     Any 
leirAinta,  therefore,  which  have  been  laid  upon  marriage  by 
thtoi,  have  proceeded  folely  from  a  regard  to  the  pnblickgood, 
by  prevenctag  unwary  youth  from  being  inveigled  into  impro^ 
per  connettons;  and  a  defire  to  prote^  the  internal  peace  of 
Amilics,  w)iith  anft  be  feverely  wounded  by  imprudent  con** 
tfefiik  of  this  nature. 

Ff3  Bui 
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But  wbertas  it  may  happen  that  the  guardian  or  m$tber  cf 
any  fuch  party  to  be  married^  being  fo  uri'Ier  age  as  afore feii^ 
may  be  non  compos  mentis^  or  mof  be  in  parts  keyani  the  feat^ 
or  may  be  induced  unreafonably  and  bf  undue  motives  to  abufi 
the  truft  repofed  in  them  by  refujing  their  confnt  to  a  proper 
marriage:  it  is  thtrefore  ena&ed^  that  in  cafe  any  fuih  guar" 
dian  or  mother^  whoje  confent  is  made  necejfa^y  as  aforefaii^ 
Jbull  be  non  compos  mentis^  or  beyond  fea^  or  tuiiboid  hit  or  her 
ionfent  to  the  marriage  of  any  per  Jon,  Jtuh  perfon  dejirous  to 
marry  may  apply  by  petition  to  the  lord  chancellor^  who  nay 
proceed  upon  juch  petition  in  a  /ummary  way  ;  and  if  tie  mar' 
riage  propofedjhall  on  examination  appear  to  Ifk  proptr^  hefiaH 
judicially  declare  the  fame  to  be  fo^  by  an  order  of  ai^rti  and 
fiuh  order  Jhill  be  as  effect ua^  us  ij  fuch  guardian  or  mother 
had  confented.     f.  12. 

And  by  Can,  62.  No  miniftcr,  upon  pain  of  AifpenGoii 
for  three  yeufS  ipfo  fado,  ttaW  celebrate  matrimonv  be- 
tween any  perfons  when  banns  are  thrice  afked,  and  no  li- 
cence in  chat  refpedl  nece flary  ;  before  the  parents  or  go- 
Yerncrs  of  the  parties  to  be  married,  being  under  che  agp 
of  twenty  and  one  years,  (hall  either  perfonally,  or  by 
fufficient  tellimony,  iignify  to  him  t^icir  confents  given  to 
che  fdid  marriage. 

Purfuint  to  which  canon,  a^out  the  year  1 725,  Mr. 
Bridgcn,  curate  of  Shoreiiicch,  London,  having  married  a 
coup'.e  by  banns  publKhed  in  that  church,  and  they  ap- 
pea-ing  not  to  be  of  age,  was  articled  againft  before  the 
chancellor  of  London  (Dr.  Henchman),  and  had  Sentence 
againil  him  a>  beinj  gu!lty  of  a  breach  of  the  canoq. 
M..  Bri  -gen,  b.ing  a  m^n  of  charader,  and  it  appeariof 
that  uc  was  impoled  upon;  the  chancellor  and  biQiopof 
London  were  willing  to  have  mitigated  the  penalty.  BoC 
upon  a  c;)nrukation  at  doctors  commons,  it  was  agreed^ 
that  tne  canon  havmg  fixed  a  penalty,  without  leaviivg 
^ny  power  in  the  judge  to  mitigate  it;  he  could  only  li 
pronounced  guilty  or  a  breach  of  the  canon,  and  maft 
undergo  the  penalty  of  it.  Mr.  Bridgen  appes^ed  to  tki 
arches ;  where,  after  deliberation,  the  fentence  was  COO* 
firmed.  Th(  n  he  pcririoned  the  archbifhop  of  CaoitrbuiT 
for  a  difpenfarion  of  the  canon :  but  it  was  agreed  ^4 
the  civilians,  that  as  the  father  of  the  young  maa  hsi 
been  at  the  expence  of  profecuting,  and  Mr*  Bridgeo  woSk 
convi£led  of  a  breach  of  the  canon,  he  had  a  right  lokivc 
lawful  puni.hment  thereby  di reded  to  be  infliAcd,  Arf 
JVIr.  Bridgen  could  have  no  relief.  But  if  thert  bWi^ 
been  a  neccITary  promoter,  or  an  ex  oiEdo  proccfiTs  tt^ 

8  *  wen 
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were  pf  opinion  it  might  be  taken  off  difcretlonally ,  as  no 
pcrfon  could  be  injured  by  it. 

And  the  .late  archdeacon  Shai'pe,  in  his  vifitatioa 
charges,  is  of  opinion,  that  it  is  the  mini(ler*s  duty  to  be 
himfclf  afTured  of  the  age,  or  confenc  of  the  parents  of 
the  parties,  before  he  marries  any  couple  even  by  banns; 
otherwife  he  will  be  guilty  of  a  breach  of  the  canon» 
p.  291.  ^ 

But  now  by  the  ftatute  of  the  26  G.  2.  c.  33.  No 
minifter  folemnizing  marriages  between  perfons,  both  or 
one  of  whom  (hall  be  under  the  age  of  twenty-one  years, 
after  banns  publifhed,  fhatl  be  punifliable  by  ecdefiaftical 
cenfures,  for  folemnizing  fach  marriages  without  confent 
of  parents  or  guardians,  whofe  confenc  is  required  by  law^ 
unlefs  he  (hall  have  notice  of  the  diflent  of  fuch  parents 
or  guardians.  And  in  cafe  the  parents  or  guardians  or  one 
of  them,  of  either  of  the  parties  who  (hall  be  under  the 
age  of  twenty-one  years,  (hall  openly  and  publickly  de- 
clare or  caufe  to  be  declared  in  the  church  or  chapel  where 
the  banns  (hall  be  fo  publifhed^  at  the  time  of  fuch  publi- 
cation, his  diflent  to  fuch  marriage  ^  fuch  publication  of 
banns  (hall  be  void.     f.  3. 

3.  By  the  25  //•  8.  c,  22.    (which  Dr,  Giifin  (ays  i; Levl'ical <ie- 
repealed  by  the  28  H.  8.    ^.  7.  /.  3.  and  by  the  i  Mar.  «'•=•; 
/fff^  2.  c.  I.  and  which  Mr.  Cay  takes  notice  of  as  repealed^ 
but  which  Mr.  Hawkins  inferts  in  his  edition  of  the  (la- 
tute«,  as  being  in  force  and  unrepealed)  it  is  enaded  as 
follows :  Stnci  many  inconveniencies  have  falUn  by  reafon  of 
marrying  within  the  degrees  of  marriage  prohibited  by  God^s 
luws^  that  is  to  fay,  the /on  to  marry  the  mother  or  thejiep* 
wtotber^  the  brother  the  fifler^  the  father  the  fon*s  daughter  or 
bis  daughter's  daughter^  or  the  /on  to  marry  the  daughter  of 
bis  father  procreate  and  born  by  his  /fepmotber^  or  the  fon  to 
marry  bis  aunt  being  his  fa  therms  or  mother's /t/ier^  or  to  marry 
bis  unie's  wife^  or  the  father  to  marry  his  fon's  wife^  or  thi 
brother  to  marry  his  brother's  wife^  or  any  man  to  marry  his 
wife's  daughter  or  his  wife* s  /on' s  daughter  or  his  wife's  dau«h* 
ter's  daughtir  or  his  wfe's  fijhr ;  which  marriages^  albeit 
tbey^  be  prohibited  by  the  taws  of  God,  yet  never thele/s  at  fimi 
ttmi  tbey  have  proceeded  under  cAour  of  dijpenfation  by  mans 
fewer  ;  //  is  enafted^  that  no  per/on  /hall  from  henceforth  marry 
uitbin  the  faid  degrees.     C  3,  4» 

Provided^  that  this  article  concerning  prohibitions  of  mar^ 
riages  within  the  degrees  aforementioned^  /hall  always  be  taken 
0nd  interpretiJ  of  fuch  marriages  j  where  marriages  werejo^ 
ksmtizid»  and  carnal  knowledge  was  had.    (.  14. 

Ff4  And 
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And  by  tK«  28  H.  8.  c  7.  (which  is  not  in  Mr.  Haw^ 

Uns's  nor  in  Mr.  Cay*s  coUedlion,  and  which  Dr.  Gihjim 

thinkech  to  be  repealed  ;  but  which  VahghaA  and  Vintris^  in 

the  cafe  of  Harrijon  and  Burwell  hcresfter  following^  do 

fuppofe  and  argue  to  be  unrepealed)  it  is  in  hke  manner 

cna^ed  thus  :   Sina  many  imonveniehcies  bavifulUn^  by  rea^ 

Jon  of  I  be  marrying  within  tJ:e  dfgrees  of  marriage  pfMUud 

by  Gjiti  ifiWy  thai  is  to  fay,  the  Jon  to  marry  the  mother^  or 

tbt  Jlepmsther  carnaLy  knnvn  by  his  father  ;  tie  Lrothgr  thg 

fijier  \  the  father  his  fon\  daughter^  or  hi,  duu^h:er*s  daygb- 

ter  5  or  the  f on  to  marry  the  daughter  */  his  fa:het^  pr§crtati 

and  lorn  by  hisjleprrii,ther\  ir  the  fonio  mar^y  his  aunt  ^  being 

his  fatkir*5  or  mother* s  fifler  ;  vr  to  marry  bis  uncl/s  xviftt 

carnally  known  by  his  uncle \  or  the  father  to  marry  bis  font 

tiife^  carnal!)  known  by  his  fsn  ;  or  ihe  brstherJo  marry  bis 

irothgr's  wjcy  carnally  kucwn  by  his  brother ;  or  any  mam 

married^  and  carnally  knowing  his  wife^  to  marry  his  wife's 

daughter^  or  lis  wife's  /ofj's  daughte^'^  or  his  wife's  daughter's 

daughter,  cr  his  wife's  fi/ler,     f.  9. 

'yfndfu'ther  to  decLre  the  mear.ing  of  theft  prohibitions^  it 
is  to  be  underjfoodt  that  if  it  chance  any  man  to  know  carnally 
any  woman ^  that  then  all  and  fif.guiar  perfcnSj  being  in  any 
decree  of  confanguinity  or  ojpnlty  as  is  a ho^e  written  to  any 
of  the  parties  fo  carnally  tjfendino^  fball  be  dumed  to  ,ba 
within  the  cajes  and  limits  rf  thg  faiJ  prGhiLltio''.s  of  marriage  : 
all  which  murij^ts.  a!t.it  t'^y  be  pro-^ibitid  by  tie  Lws 
cf  Gody  yet  fo'ftim-s  havt  proceeded  unler  colour  of  dif' 
pevjjticns  •  n.cn  s  piter  ;  //  //  cfuj^rd.  that  from  henceforth 
no  fefjon  fhail  mur^y   wit-.in    the   d grees   afore  rihtarfei, 

f.   IC,    II. 

And   by   th^   32  //.  8.  c.  3S.    (which    was  repealed  in 
part   by  tliC  2  l5'  3  Ld.  6.  c,  23.  and  was  lepe.ltd   in  the 
wSol-.  by  ::t»  i  ^  2  P.  ^  JIJ.    c,  8.  /  19.  but  was  again 
revivtd  ir  part  by  the  i    £/.   c    i,  f.  iiy   12.   and  (o   left 
as  it  ftood  uprn  the  2  L<  3  Ed.  6.  c.  23.    as  hereatter   fol- 
]cwe:h)    ,-f!!  /:l!)   t,  ^rrla^es  as  fc  dl  be  co*iiruCicd  between 
lawfiA  per  j:.n\    (as  h\  ti:s  arf  rxt  (.tclurc  ail  per, ins  t^  ue  lazV' 
fu\   th:i!  /v   r  t  tr  hii^tti  i)  G'a's  li.w  tj  riarry)   fuch  m.r^ 
r.a^  s  /t-.':^'  i.?;r>\.,7  ur,.:  J  ;  m^izd  in  thi:  face  of  tht'  churchy 
oy^d  czhyii\:yt.iie  uith  hot.:.)  f'Wo'tJU.e.l^ey  or  fruit  of  Liildrin  cr 
ch:,',4'  im:   h^d  thtrrifu  Ir.vi.tn  i  e  : i.rtits  fo  marri  d^  fhall 
be  dtLmcd  l.:fu^  ;-iJl  a.d  :n^ij^QiuLc\  noiwitojlun  ing  a?.y 
f'eccf.t'dCl  \ot  i.ti.ujtimLtt  iii  h  bid::)  k  .zii-Ud^e,  whuh  either 
cf  t're  *crti  s  '  0   married  cr  br.h  fhall  h -Ve  made^  uith  any 
rt!\  »   'f"  !  ->;,   /  /  '  ^  -i.e  iiir.e  cf  c:^n'r{iSlif,o  that  rrarrio^t  wlieh 
is  fjcrun'izcd  and  cofjju.r.n^t^y  cr  zLh*rc^ffuih  fiuit  is  en-' 

futd 


Juid  $r  maj  infui  as  afonfaid:  and  notwithjlandifig  any  dtf^ 
penfat'ton^  pre/cription,  law,  or  pther  thing  granted  or  conr 
firmtd  hj  a&^  or  otbtrwife ;  and  no  refervatien^  or  prohibit 
thn^  God^s  law  except^  fisall  trouble  or  impeach  any  marriage 
Unibout  the  ievitical  degnes  ;  and  no  perfon  Jhall  he  admitted 
in  the  Jpiritual  court  to  any  prnefs^  plea,  or  allegation  to  the 
fontfary. 

And  by  the  2  ^  3  Ed.  6.  e.  23.  before  mentioned,  it 
is  thus  cnif^ed  :  As  concerning  precontra£fs^  the /aid  ftatutt 
ff  the  32  H.  8.  c.  38.  Jball  be  repealed^  and  be  of  no  force 
or  effe£t^  and  be  reduced  to  the  eflate  and  order  of  the  king^s 
eccUfiaflical  latvi  of  this  realm  \  fo  that  when  any  cauft  or  con-^ 
irah  of  marriage  is  prttended  to  have  been  made^  it  Jhall  be 
lawful  to  the  kings  ecdeftafliial  judge  of  that  place^  to  hear 
and  examine  the  J  aid  caufe  ,  and  (having  the  f aid  contract  fuf- 
peitntty  and  lawfully  proved  before  him)  to  give  fentencefer 
matrimony^  commanding  folemnixatien^  cohabitation^  conjum^ 
puotioMf  and  tra£iation  as  becometb  man  and  wife  to  bave^ 
yitb  injuring  ail  fuch  pains  upm  the  di/obedients  and 
£fturbers  thereof  as  before  the  faid  Jiatute  be  might,  bava 
dene,    L  2. 

Provided^  that  this  a£i  do  not  extend  te  make  good  any  oftba 
fiber  caufes^  to  the  diffolution  or  difannulling  of  matrimeny^ 
wbicb  be  in  the  faid  aH  fpeken  of  and  difannuUed;  but  that  in 
all  ether  caufes  and  ether  things  therein  mentioned^  tbefaid  a& 
defland  in  force,     f.  4. 

The  degrees  fpeclBed  in  thefe  (latutes  are  particularly 
(et  forth  in  the  eighteenth  chapter  of  Leviticus,  whereby 
not  only  degrees  of  kindred  and  confanguinity,  but  degrees 
of  affinity  and  alliance  do  hinder  macrimony.  Which  lord 
Coke  illuftrateth  in  this  manner. 

c 

Of  the  man's  part. 

Degrees  of  kindred  and  confan*    Degree  of  affinity  or  alliance  pro* 
guinity  prohibited.  bibited. 

A  man  may  not  marry  his  A  man  may  not  marry  bis 

Mother.  Father's  wife. 

Father's  fifter.  Uncle's  wife. 

Mother's  fifter.  Father's  wife's  daughter. 

Sifter.  Brother's  wife. 

Daughter.  Wife's  finer. 

Daughter  of  his  fon  or  daughter.  Son's  wife  or  wife's  daughter* 

,  Daughter   of  his  wife's  foa    or 
daughter. 

^  Of 
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Of  the  woman's  part. 
A  woman  may  not  marry  her  A  woman  may  not  marry  her 


Father. 

Father's  brother. 

Mother's  brother. 

Brother. 

Son  of  her  fon  or  daughter. 


Mother's  hufband. 
Aunt's  hufband. 
Sifter's  hufband. 
Hufband's  brother. 
Son  of  her  hufband's  Ton  or  daugb* 
ter. 


as 


And  according  hereunto  a  table  was  fet  forth,  in  the  year  1563, 

folio  weth : 

An  alimonition  to  all  fuch  as  fhall  intend  hereafter  to  enter  the  ftate 
of  matrimony  godly  and  agreeable  to  the  laws : 

Firrt,  That  they  contradl  not  with  fuch  perfons  ai  be  hereafter  ex^ 
prefled,  nor  with  any  of  like  degree*  againft  the  law  of  God,  and  the 
laws  of  the  realm. 

Secondly^  That  they  make  no  fecret  contrails,  without  confent  and 
counfel  of  their  parents  or  elders,  under  whofe  authority  they  be,  con* 
trary  to  God's  law?,  and  man's  ordinances. 

Thirdly,  That  they  contrad  not  anew  with  any  other,  upon  divorce 
and  feparation  maCde  by  the  judge  for  a  time,  the  hw$  yet  (landing  to 
the  contrary^. 

A  man  may  not  marry  his 

Secundus  gradus  in  linca  rcfla 
afcendeniei 

C'fff^  Avla. 

Jyjin.  Pr^/ccritSy  vtljQ^rus  magna, 

Secundus  gr.dus  inxqualis 
in  linea  tranfverfali  afccn- 
dente, 

Ccnf.  y^'nita.  4  Father's  filler. 

ih^!,  Maurtira,  5   Mother's  filler. 

JJin,  H..t7uiriliS?c.  t  Father's  brother's  wife. 

jilfit*  .fz'un.ul:  reiUfa.  -   Mother's  brother's  wife. 

^iji^'  AmitA  Lx:fis,  8  \Vire's  father's  fitler. 

^/r.  AhuiUrdKxoris.  9  Wife's  mothers  fiflcr. 


J   Grandmother. 

2  f  grandfather's  wife, 

3  Wife's  grandmother. 


Pi  im  us 


iS^^mriage^ 


443 


Primus  c:radus  in  iinea  rcStA 
afcendcnte, 

Cofif.  Mater. 
Jjffin.  Novtrca. 
Jffn.  ioc*us* 

Primus  gradus  in  lipea  reda 
defcendentCy 

CoTfC  Filiof 

Jffin.  Nurus* 

Primus  gradus  sequfilis  in 
Iinea  tranfverfaliy 

C0nf.  Soror, 
Jiffin.  Ssror  uxorh. 
Jffin,  Fratris  relief  a. 

Secundum  gradus  in  Iinea  redla 
defcendente 

C^nf,   N^ptis  ex  filio. 

C'fnf,  Neptis  ex  plia. 

Jffin.  Pronurm^  i.  relUia  mpotU  ex 

fiUo.    • 
j/ffn.  Pronurus^  f.  reliHa  nepotis  ex 

filia. 
^ffin»  Pnvignifiliam 
JJfin*  Prsvigna filia. 

Secundus  gradus  inaequalis 
in  Iinea  tranrverfali  de- 
fcendente, 

Cenf,  Neptis  ex  fratre. 
Con/.  Neptis  ex  fo'ore, 
Affin.  Nepotis  ex  fratre  riliSIa, 
Jlffin.  Nepetis  ex  for  ore  reli£ia. 
Jffin.  Neptis  uxoris  ex  fratre. 
Jiffin.  Neptis  uxoris  exforore. 


10  Mother, 

1 1  Stepmother* 

12  Wife's  motheri 


13  Daughter. 

14  Wiie^s  daughter. 

15  Sons  wife. 


16  Sifter. 

17  Wife's  fitter. 

18  Brother's  vrifCf 


19  Son's  daughter* 

20  Daughtcf's  daughter* 

21  Son's  ton's  wife. 

22  Daughter's  Ton's  wife* 

23  Wife's  fon's  daughter. 

24  Wife's  daughter's  daughter. 


25  Brother's  daughter. 

26  Sifter's  daughter. 

27  Brother's  fon's  wife. 

28  Sifter's  fon's  wife. 

29  Wife*s  brother's  daughter. 

30  Wife's  fifter's  daughter. 


A  woman  may  not  marry  with  her 


Secundus   gradus  in   linei 
reda  afccndente^ 


^  Grandfather, 


Conf.  AvHSi 


^  Grand* 
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2  Grandmother's  hufband. 

3  Hufband's  grandfather. 


jOgarriase^ 


ASHn. 


4  Father's  brother. 

5  Mother's  brother. 

6  Father's  fifter's  hufband. 

7  Mother's  fifter's  hufband, 

8  Htifband's  father's  brother. 

9  Huiband's  mother's  brother. 


10  Father. 

21  Stepfather. 

12  Huiband's  father* 


Avia  r4lUS^s. 

Profocer^  vil/nir  nutgnusm 

Secundus  gradui  inaequaKa 
in  iinea  traofvcrfali  ai- 
cendente,  ^ 

P^atruiu. 
Avunculus. 
Amita  riU£Ju5, 
Matertsra  nli^uSm 
Patruus  mariti. 
Avunculus  marlti. 

Primus  gradus  in  Iinea  reda 
afcendeme, 

Conf,  Pater. 
Affin,  Ft  trie  us. 
Jlffin,  Soar, 

Primus  gradus  in  Unca  rcda 
defcendcnte. 


Conf. 
Ajfin, 
Affin. 
Affin, 
Jiffin. 


13  Son. 

14  HufbaB^'s  fan. 

15  Daughter's  huiband. 


Conf.  Fiiius. 

Affin. 

Affin. 


Privignus. 
Gemr. 


16  brother. 

17  Hufband's  brother. 

18  Sifter's  hufband. 


Primus  gradus  aequalis  ill 
Iinea  tranfverfali, 

Conf.  Fraier. 

Affin,  Levir. 

Affin.  Sorot  is  nli^fus, 

Secundus  gradus  in  Iinea 
re£la  defceodente, 

Conf,  Nepos  ex  filio. 
Conf  Nepos  ex  filia. 
Affin.  Progtner^  /.  relinks  neptis  ex 
filio. 
22  Daughter's  daughter's  hufband.     Affin.  Progcner^  i.  reUSius  neptis  ex 

flid, 

Affin.  Privigni  fiiius, 
Affin.  Pt  ivigna  fii'ius. 

Secundus  gradus  insequalis 
in  Iinea  tranfverfah  de- 
fcendente. 


19  Son*sfon. 

20  Daughter's  fon. 

21  Son's  daughter's  hufband.. 


23  Hufband's  Ton's  fon. 

24  Hufband's  daughter's  fon. 


15  Brother's  fon. 


Conf.  Nepos  ex  fratre* 


26  Sifter's 


^  Sifter's  fon. .              -  "Cmfi  Nepoi  iiefihtn^ 

27  Brother's  daughter's  buibiiid.  Affin.  NtpU  in  frotfinUSfusm 

«8  Siaer'8.d»u£bter'8  hitftnnd.  Affm.  Nepiis  tk  fkron  reliaus. 

A9  Hufbtund's  bcoiher's  (on.  Jjffin.  Lgviri  fttiut-^  i.  nep^s  marUi 

30  Huiband-'s  .fifter't  bft.  Jffin.  &ms  filw^  j.  tupat  mttriii 


1.  It  is  to  be  n0ted,  that  thoTc  perfens  which  bt  -in  fb^ 
^re^  line  afcendent  and  defcendent,  cannot  aiarrjrt(^elheff 
alcboutth  tbey  be  never  To  far  afunder  in  dcgr.ee« 

2.  It  is  to  be  noted*  that  coiiGingainitiy  and.  affinity 
{letting  and  diflfolving  matrimony)  is  contrad^ed  as  well  ia 
ahem  and  by  them  wbicb  bie  of  kindred  by  the  one  fide,  aa 
io  and  by  them-  which  be  of  kindred  by  both  fidet. 

3.  Item,  that  by  the  laws,  cooiang^iinity  and  afflnt^ 
(Uiiing  ied  dillblving  nmcrimony)  is  comia^cd  aa  wM  hf 
^lolawful  company:  olf  man  or  wooteB,  as  by  lawful  :m«r^ 
riaigc. 

4.  hem,  in  contrafiit\gbet#een-perranrdDubtful,  which  ^ 
be  notexpreficxi  io  thit^  t«ibte»  it  ia  moftitire  ftrft  to  «0D*-  . 
(iilc  with  men  learned  in  the  laws,  to  underftand  what  h 
lawful)  what  is  honcft  and  expedient^  before  the  fimtbilng 
of  ih^ir.contrads.  ^ 

5.  J<emt  that  no  parfon  vicar  or  curate  (hail  foiemhisse 
matridoouy  ont  of  his  or  their  cure  or  parifh  church  or  cha«. 
pe),  and  (hall  not  folemnise  the  fame  in  private  houfet» 
nor  lawlefs  or  exempt  churches,  under  the  pains  df  the  law 
fofbidding  the  fame;  and  that  the- curate  have  thtir  certi- 
ficated, when  theparties  dwell  in  divers  parifbcs. 

6.  Item,  the  banns  of  matrimony  ought  to  be  openijT 
pronounced  in  the  church  by  the  miniOer,  three  fffveral 
fund»ys  or  feihval  dfcys  ;  to  the  intent  that  who  wHI  and 
can  atled^  any  impediment,  may  be  heard,  and  chat  ftay 
nuay  be  made  till. further  trial,  if  any  eiccption  be  Hiade 
there  agMnft  it^  upon  fuffi6ent  caution. 

7*  Item,  Who  Aiall  malicioufly  obje£l  a. frivolous  im- 
pediment againft  a  lawful  matrimony,  to  difturb  the  fanf) 
is  fub|e£l  to  the  pains  of  the  law. 

B,  Item,  Wbo:  (ball  prefume  to  contrad  in  the  degrees 
prohibited  (though  he  do  it  ignorantly)  befides  that  the 
fruit  of  Ciich  copujation  may  be  judged  unlawful,  is  alfo  pu* 
oifliable  at  the  ordinary's  difcretion. 

9*  Item,  If  atiy  mintOer  (hall  conjoin  any  fuch,  or  fli&ll 
be  pfcfeat  at  fucb  contnM^s  making,  he  ought  to  be  M^ 

pended 
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pencled  from  his  oiiniftry  for  three  jrearst  and  othei^ifc  CO 
be  puniihed  according  to  the  laws. 

ID.  Item,  It  is  further  ordiined,  that  no  ptrfon  vicar 
or  curate  do  preach  treat  or  expound,  of  bis  own  voluntary 
invention*  any  matter  of  controverfy  in  the  fcriptures,  if 
he  be  under  the  degree  of  a  mailer  of  arts,  except  he  be 
Jicenfed  by  his  ordinary  thereunto,  but  only  for  the  iofiruc- 
tion  of  the  people,  read  the  homilies  already  fet  forth,  and 
liich  other  form  of  dodrihe  as  (hall  be  hereafter  by  au- 
thority publilhed  :  and  (hall  not  innovate  or  alter  any  thing 
io  the  church,  or  ufe  any  old  rite  or  ceremony,  which  be 
not  fet  forth  by  publick  authority. 

So  much  concerning  the  table  of  degrees,  which  by  rea- 
fon  of  the  canon  here  next  following  it  hath  been  thought 
requifite  to  infert  intire,  together  with- the  previous  admo- 
nitioos  and  the  fubfequent  obfervaticns :  although  fome  of 
the  faid  obfervations  (as  particularly  that  concerning  the 
publication  of  b  tnns  on  feftival  days)  are  now  abrogated. 

By  which  canon  it  is  ordained,  that  n9pirf§n/baU  mar* 

ry  within  the  di^rtes  prMbittd  ky  thi  laws  §/  God^  and  /jr- 

frtjfed'in  a  table  fet  f^rth  hy  authority  in  the  year  •four  Lord 

1 563  i  and  all  marriages  (^  made  and  eonira^fed  fltall  ht  ad* 

judged  incejiudus  and  unlauful^  and  confequently  fl>all  he  difi' 

filved  as  VQtd  from  the  beginnings  and  the  parties  fi  married 

fiioU  by  eourje  of  law  be  jeparated.     And  the  aforefaid  table 

/hall  be  in  fvery  church  publukly  jet  up^  at  the  charge  $f  the 

farifh.     Can.  99. 

Before  the  f-id  ftatute  of  the  32  f/.  8.  r.  38.  other  pro- 
hibitions than  God's  law  admitteth,  were  invented  by  the 
court  of  Rome;  the  dirpenfatirn  whereof  they  always  re- 
fcrved  to  themfelves  :  a.s  for  ioftance,  in  kindred  and  affinity 
between  coufiii  ge.mans,  and  fo  to  the  fourth  degree  :  as 
alfo,  carnal  icnov.iedge  of  any  of  the  fame  kin  or  affinity 
before  in  luch  oucward  degrees.  But  no^v  hy  this  a£}, 
all  per  ions  aie  decUreu  to  be  lawful  to  contract  matrimo- 
ny, (hat  be  net  ,ri)nibit(d  bv  God*s  law  to  marry  ;  and 
that  no  rt.>fervatio:.or  prohibition  (God's  law  excepted )  (hall 
trt  uble  or  impeach  any  marriage  without  the  levitical  de- 
grcts  ^o  as,  wi'h  u:  q'jcftion,  the  fon  of  the  father  by 
another  \.  ift,  <tM«!  the  daugVitcr  of  the  m'^thcr  by  another 
h^ib^nd.  a.d  fo  on  Luc  contrir*^^  may  marr\.   2  I'ijh  684. 

tor  Jhc  h'*f.er  un»'tn  a  'iiig  of  which  pohibitions:  to- 
gether with  :he  ^/rounds  and  limrations  of  them  ;  it  may 
not  be  impropci  to  me^moii  ibme  Ipccial  rules,  which 

bare 
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have  been  laid  down  for  that  end,  both  by  lawyers  and  di« 
vines.     As 

Firft,  that  marriages  in  the  afcending  and  defcending 
line,  that  is,  of  children  with  their  father,  grandfather, 
mother,  grandmother,  and  fo  upwards,  are  prohibited  with- 
out limit ;  hecaufe  they  are  the  caufe  (immediate  or  me- 
diate) of  their  being ;  and  it  is  diredly  repugnant  to  the 
order  of  their  nature,  which  hath  affigned  feveral  duties  and 
offices,  cfiential  to  eaoh,  that  would  thereby  be  inverted 
and  overthrown  (/)•  A  parent  cannot  obey  a  child  ;  and 
therefore  it  is  unnatural  that  a  parent  (hould  be  wife  to  a 
child  :  a  parent  as  a  parent,  hath  a  i^aturai  right  to  com- 
mand and  corre£t  a  child ;  and  that  a  child,  as  hu{band, 
ihould  command  and  corre£i  the  fame  parent,  is  unnatural. 
7  o  which  we  may  add,  the  inconfiftency,  abfurdity,  and  ' 
monftroufnefs  of  the  relations  to  be  begotten,  if  fuch  pro- 
hibition were  not  abfolute  and  unlimited.  The  fon  or 
daughter,  for  inftance,  born  of  the  mother,  and  begotten 
by  the  fon  ;  confidered  as  born  of  the  mother,  would  be  a 
brother  or  After  to  the  father ;  but  as  begotten  by  him, 
would  be  a  fon  or  daughter.  So  the  iflue  procreate  upon 
the  grandmother,  as  born  of  the  grandmother,  will  be 
uncles  or  aunts  to  the  father ;  but  as  be^ot  by  the  fon, 
they  will  be  fons  or  daughters  to  him,  and  this  in  the  firft 
degrees  of  kindred.     Giif/,  412. 

Further,  there  are  feveral  degrees,  which  although  not 
exprefsly  named  in  the  levitical  law,  are  yet  prohibited  by 
that,  and  by  the  ftatute  of  the  32  //.  8,  c.  38.  by  parity  of 
reafon.  Which  is  thusilluftrated  \ni\\z  rt format  to  If ^um[  f  )r 
This  in  the  levitical  degrees  is  to  be  oblerved,  that 
all  the  degrees  by  name  are  not  exprefsly  fet  down ;  for 
the  Holy  Ghoft  there  did  only  declare  plainly  and  clearly 
fuch  degrees,  from  whence  the  reft  might  evidently  be  de- 


« 

{t)  See  the  opinion  of  the  Judges  delivered  by  C.  J.  Vaoghan 
ifl  the  cafe  o^  Harri/on  v.  Dr.  £  unwell,  2  Fent.  18.  Vaugb.  224, 
iiee  alfe  Grotius  de  J.  B.  et  P.  z,  c.  ^,  with  which  the  Di-  . 
gcft  agrees :  jurt  gentium  inceftum  commit  tit,  qui  ex  gradu  a/ceH" 
efeMtium  *ve! de/cendentium  uxorem  duxerit,  23.  2.  68.  And  note, 
that  the  degrees  prohibited  by  the  levitical  law  are  all  within  the 
4th  degree  ofconfaoguinity,  as  eftab'ifhfd  by  the  computation 
of  thecfi'iliaos,  explained  in  the  tab!e  given  by  the  author  ia 
title  €QUl0,  Di/tribution  ;  all  collaterals,  therefore^  in  that  de« 
gree  or  beyond  it,  may  marry.  See  Mr,  Cbrijlian^s  note  to 
1  BL  Cpm  439. 

(/)  A  23.  «•  ,       , 

duccd. 
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Juced.  As,  for  erample,  where  it  is  prohibited  that  the 
fon  fliall  not  marry  his  mother,  it  fnllowech  alio*  that  the 
daughter  IhaU  not  marry  ber  father.  And  by  injoiniog 
chat  a  woman  Ihall  not  marry  her  father's  btotber ;  the 
like  realon  requireth  that  fhe  (kM  not  marry  her  motbei^f 
brother.  To  which  the  fame  book  adds  two  partkviaf 
rules,  for  our  dirtcticn  in  this  matttr :  i.  That  the  degrees 
which  are  laid  down  as  to  men,  will  ho!d  equally  as  to 
women  in  the  fame  proximity.  2.  That  the  hufliaod  and 
wife  are  but  one  flcih  ;  (o  ch^t  he  who  'n  related  to  the  one 
by  conf<nguinitv,  is  related  to  the  o;hcr  by  affinity  in  the 
fame  degree.     Gri/.  412. 

Upon  the  foregoing  rul^,  from  parity  of  reafon  (which  is 
alfo  acknowledged  and  laid  down  by  the  books  of  ccunmon 
law)  refts  the  prohibition  againft  marrying  a  wife's 
fifler  {§)  ;  which  is  well  expre(red  by  bi(hop  ^/vf/in  hb 
printed  letter  upon  that  point:  ^^  Albeit  (ftys  he)  I  be 
^  not  forbidden  by  plain  words,  to  marry  my  wife's 
**  After ;  yet  1  am  forbidden  fo  to  do  by  other  words, 
**  which  by  expofition  are  plain  enough.  For  when  God 
**  commands  me  that  I  fiiail  not  marry  my  brother's  wife» 
**  it  follows  direalv  by  the  fame^  that  he  forbids  ne  to 
^*  marrv  my  wife's  After.  Fur  between  cme  man  and 
^  two  hftcrs,  and  one  woman  and  i^o  brothers,  is  like 
**  anaIo2y  or  pro::ortion.*'  And  when  this  pcuat  of  marry* 
irg  the  wire's  lifrcr  came  under  confideration  in  the  court 
of  itin-i'*  berch,  J'/.  25  C.  2.  in  the  cifc  of  Hill  and  Gstdf 
thcugh  It  V.2S  2!led2ed,  that  :he  precert  prima  f«.cie  leemcd 
to  be  or.ly  a^:::i;  ha  vine  two  Afters  at  the  fame  time«  and 
prohibition  to  (he  fpiritu.l  court  was  framed;  y^  io  the 
Trinity  ter:n  nrxt  follcwing,  after  hearing 'civilians  they 
granted  a  rrr/ui;^t:on,  2s  :n  a  matter  within  the  ftatute 
of  the  32  //.  8.  though  the  former  ftaiute  of  the  2S  //.  8. 
had  never  been  rtvi\cd,  whicn  yet  it  virtually  was;  and 
there,  as  in  :ht  ira-ute  c?  the  25  //.  8.  the  wife's  After  is 
exoref'siv  pronibJted,  G«^.  4J2.  Faugb.  yyi*  3  A'* 
1 6*6. 

Upon  the  like  parity  of  reafon.  in  the  cafe  of  IferiUy  and 
Jf'tilk'.Kjsn  {Jj%  a  coniLitation  was  granted,  where  one  had 
mariied   ihc   daughter  cf  the  Afler  of  his  former  wife; 


(^)  2  Injf.  683. 

Ic^   2  1*^.254.    5  AVi.  660.     %J§n'i\%»    a  51#<i«r  73. 

2  which 


S^aXtiaQt,  449 


which  (as  Sir  John  King  laid  the  argument)  is  the  ftmt 

degree  of  proximity >  as  the  nephew's  marrying  his  father's 

brother's  wife ;  and  this  being  exprefsly  prohibited,  the 

other  by  parity  of  reafon  is  fo  likewife ;  as  it  had  been  de** 

clared  E,  6  ^.  in  Renningtons  cafe  (/)•  before  the  high 

commiffioners.     Which  point  was  again  argued  T,  i  An. 

in  the  cafe  of  Smwiiig  and  Nur/ev  (i),  and  confulratioa 

granted  as  before,  notwithftanding  the  cafe  of  Richard  Par'- 

fins  fmentioned    by  lord  (Uki^  i  Inft.  235,   in   which   k 

was  firft  determined  not  to  be  within  the  levitical  degrees^ 

and  prohibition  granted  \  but  a  confultation  being  awarded 

on  debate  two  years  after,  that  cafe  is  faid  to  have  been 

expunged  out  of  the  firft  inftitute,  by  order  of  the  king  and 

council.     And  this  was  the  very  point  in  which  (prefently 

after  the  making  of  the  %8l)  lord  Cromwell  defired  a  dif- 

penfation  for  one  Mafley,  who  was  contracted  to  his  Oder's 

-  daughter  of  his  late  wife:  but  the  archbifliop  denied  it  at 
contrary  to  the  law  of  God,  and  gave  for  reafon,  that  as 
(Several  perfons  are  prohibited,  which  are  not  expreJTed,  but 
nnderftood  by  like  prohibition  in  equal  decree }  fo  in  this 
cafe,  it  being  exprefled  that  the  nephew  (hall  not  marry 
his  uncle's  wife,  it  is  implied,  that  the  niece  fiiall  not  be 
manied  to  the  aunt's  hufband.    Gibf.  4129413. 

\  Much  fefs  can  it  be  doubted,  whether  the  like  rule  con- 
cerning  parity  of  reafon,  doth  not  forbid  the  uncle  to  marry 
his   niece,   which    though    not  exprefsly    forbidden,  is 

,  virtually  prohibited  in  the  precept,  that  forbids  the  ne- 
phew to  marry  the  aunt;  nor  is  it  of  moment  to  al- 
ledge,  that  the  firft  is  a  more  favourable  cafe,  as  the  na* 
tural  fuperiority  is  prcferved ;  fince  the  parity  of  digm 
Which  is.  the  proper  rule  of  judging,  is  the  very  fame. 

But  where,  in  the  cafe  of  Harrifm  and  Burwelly  T. 
20  C*  2.  in  the  fpiritual  court,  one  had  married  the  wife  of 
bb  great  uncle^  this  was  declared  not  to  be  within  the 
levitical  degrees ;  and  accordingly,  after  the  opinion  of  all 
the  judges  taken  by  the  king's  fpecial  command,  a  prohi- 
bition was  granted.     Gib/.  41 2*  (0 

Bv  the  civil  law,  firft  coufins  are  allowed  to  marry }  but 
by  the  canon  law,  both  firft  and  fecond  coufins  (in  order 
to  make  difpenfations  more  frequent  and  neceflary)  are 


(i)  CUtd  in  Howard  V.  BartUt,  H9b,  18 1. 
(i)  2  Luinn.  1075. 
{/)  f^augb.  206.     2  yent.  9- 
Vol.  il.  G  g  prohibited* 
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.  prohibited.  Therefore  v^ben  it  is  vutgaily  faid  that  firft 
coufins  may  marry,  but  fecond  coufins  cannot ;  probably 
this  arofe  by  confounding  thefe  two  laws:  for  firft  covfios 
may  marry  by  the  civil  law,  and  fecond  coufins  cannot  by 
the  canon  law.  WiodCiv,  L.  ii8,  119.  Jyi  Par.  364. 
But  now  by  the  aforefaid  flatute  of  the  3a  H.  8. 
r.  38.  it  is  clear,  that  both  firft  and  fecond  conlios 
may  marry.  ' 

The  kindred  of  the  hufband  are  not  of  affinity  Co  tbe 
kindred  of  the  wife ;  and  therefore  the  hufband'a  bfotber 
may  marry  the  wife's  (ifter,  as  well  as  the  hufband's  fon  by 
a  former  wife  may  marry  the  wife^s  daughter  by  a  former 
hufband.  The  affinity  is  terminated  in  the  hufband  hioilelf 
from  the  wife's  kindred,  and  in  tbe  wife  herfelf  fromtbc 
hufband's  kindred,     ff^ood  Civ.  L.  119. 

H.  7  ff^.  Hains  and  JephcoU.  A  day  was  appointed  lo 
hear  counfel,  why  a  prohibition  (hquld  not  be  granlri 
to  the  fpiritual  court  of  Worcefter,  to  flay  a  fuit  againft 
Haim  for  marrying  with  the  haflari  daughter  of  bis  fiAer. 
And  it  was  argued  for  the  prohibition,  that  this  is  not  ptobi- 
bited  by  any  law,  for  there  is  neither  affinity  nor  confanpuii- 
ity,  for  a  baftard  is  nuUius  filiut.  On  the  contrary  it  wn 
argued,  that  the  levitical  law  is  ad proximum  famgulmi m 
accedati  that  the  jews  made  no  dilFerence,  as  to  maniagCi 
between  baflards  and  others  ;  that  though  baftards  are  de- 
prived of  certain  privileges  by  particular  laws,  yet  the  fame 
reafon  prohibits  them  from  marriage  as  others :  and  bf 
this  rule  a  man  might  marry  his  own  baftard  ;  which  doabt* 
lefs  could  not  be  allowed.  And  the  court  inclined  not  to 
grant  a  prohibition  s  but  the  caufe  was  adjourned,  aadt 
appears  not  what  became  of  it.     L.  Raym.  68.    %iAL 

168.     Gib/.  ^12' 

In  the  cafe  of  Ellgrton  and  Gajlrel:  where  Ellertoff  M 
married  the  daughter  ofthififltr  of  his  farmer  wifi^  this  Wl 
declared  to  be  within  the  prohibition  of  the  levitical  d^ 
grees.   •  Gibf,  412.     Comyns^  318. 

If  a  man  marry  one  within  the  degreea  prohibitel,  sk 
iftue  between  them  is  not  by  the  common  law  a  bafcrii 
until  there  be  a  divorce ;  for  by  that  law,  tbe  mairisis  il 
not  till  then  void.  God,  486.  (91) 
D«mbperfoni.  4«  They  which  be  dumb,  and  cannot  fpeak,  maf  4Sl 
trad  matrimony  by  figns  ;  which  marriage  is  lawful  uti 
available  to  all  intents.     Swinb.  Matr.  Con.  f.  i  c. 

I ■     » _ 

(m)  Co,  Lit.  33. 

5.  FonM 
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5.  Fornifrly,  it  was  adjudged,  that  the  ifllie  of  an  idtot  iJioti  asd  lua»< 
was  Jegitimate,  and  confequently  that  his  mai/iage  was^^^** 
valid.  I  Roll*t  Abr.  357.  But  by  later  refolutions  it  hath 
been  determined  othfrrwife*  becaufe  confent  is  abfolutely 
requifite  to  marriage,  and'idiots  are  not  capable  of  confent* 
ing  to  any  thing.  So  alfo  of  a  lunatic,  unlcfs  the  mar- 
fiage  was  in  a  lucid  interval:  but  as  it  may  be  difficult  to 
prove  the  exa<^  flate  of  the  forty's  mind  at  the  adual  ce- 
lebration of  the  nuptials,  therefore  the  ftatute  15  G.  2« 
c*  30.  hath  provided,  that  the  marriage  of  lunatics  and  per* 
fons  under  phrenzies  (if  found  lunatics  under  a  commiffion, 
or  committed  to  the  care  of  truftees  by  any  ad  of  parlia- 
ment) before  they  are  declared  of  found  mind  by  the  lord 
chancellor  or  the  majority  of  fuch  truftees,  (hall  be  totally 
void.     I  Black.  439. 

6.  By  the  ancient  law   of  England,  if  any  chriftian  jewtt 
man  did  marry  with  a  woman  that  was  a  jew,  or  a  cbrif- 
tian  woman  did  marry  with  a  jewj  it  was  felony,  and 
the  party   fo  offending  fbould  be   burnt  alive.     3  Inft^ 
89* 

The  author  of  TUta  faith,  that  fuch  offender  (hourd  bt 
buried  alive.    FUt^  54, 

But  where  both  parties  are  jews,  they  are  allowed  to 
mafry  %  and  are  not  under  the  reftraints  (as  was  befor« 
obferved)  of  the  ftatute  of  the  26  G.  2.  c.  33. 

7*  ^j  the  civil  law,  the  woman  is  forbidden  to  marry  wM^ip,^ 
again,  within  the  year  (as  it  is  called)  of  mourning,  unlefs  ^ 

there  is  a  fpecial  difpenfation  from  the  prince  ;  by  reafoa 
of  the  uncertainty  to  which  huft>and  the  iflfue  may  belong, 
%iid  becaufe  a  reverential  mourning  and  pious  regard  to 
the  memory  of  her  deceafed  huft>and  is  in  decency  cxpefi* 
fd«     W^odCiv.  £.  124.     2  Demat.  126. 

And  lord  Coke  fays  s  for  the  avoiding  of  fuch  like  in* 
conveniences,  this  was  the  law  before  the  conqueft^— « 
Lei  every  widow  continue  unmarried  for  twelve  months  1 
-Wi  if  ihe  (hall  marry,  let  her  lofe  her  dower,     i  Inft,  8. 

Bot  the  divine  and  the  canon  law  leave  no  fuch  injunc* 
tiocM.    ly^d.  Civ.  £•  122. 

Alio  by  the  common  law  of  England,  a  widow  is  not 
pnihibtted  from  marrying  at  any  time  after  her  hu(band*f 
<ilidi(ii). 

(9)  If  a  woman  marry  fo  foon  after  the  death  of  her  hafband 
^  the  child  may  belong  to  either  father,  it  is  faid  the  child 
dtafc  hts  father.    C9.  Lit.  8.  a. 


^"  i^       -       '  G  g  2  8.  LargtoMx 
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^^^  8.  Langiifi.    Perfoos  beneficed  or  in  holy  orders  fiiall 

not  prefunie  to  keep  concubines  publi^kly  in  their  boufes^ 
nor  elfewhere  (hall  have  publick  accefe  to  them  with  (can* 
dal.  If  the  concubines,  after  publick  adnKmition,  fhall 
not  depart ;  they  (hall  be  expelled  from  the  churches  which 
ch'ey  (hall  fo  prefiin>e  to  defame,  and  they  (ball  not  be  ad- 
mitted to  the  facranients.  And  if  they  ftill  perfift,  let  them 
be  excommunicated,  and  the  fecular  arm  be  invoked 
againft  them.  And  the  clerks,  after  canonical  admonitiooy 
fiiall  be  deprived  of  their  o£Bce  and  benefice.  Li^d,  135. 
LangtM.  If  clergymen  leave  ought  by  their  wills  10 
concubines,  it  (hall  go  to  the  church.    Litul.  166. 

lVitbirfl>iai.  -Clergymen  under  the  office  of  fubdeicoa 
may  keep  their  wives  ;  but  fubdeaconsor  above  (hall  leave 
their  women  whether  fuch  women  do  confent  to  it  or  not. 
Lind.  riS. 

OtbQ,  Clergymen  who  publickly  keep  concubines  (hall 
put  them  away,  on  pain  of  fufpenfion  from  their  office  and 
benefice.     Athon.  41. 

Oib§bw.  None  (hall  let  houfes  to  clerks  who  keep  coii« 
cubifies.    Athw.  92. 

By  the  i  H.  i...c,  4.  It  (hall  be  lawful  to  all  archbi- 
(hops  bi(hops  and  other  ordinaries  having  epifcopal  jiirif- 
didion,  to  puni(h  and  chaftiTe  prie(b  clerks  and  religious 
mrn,  being  within  the  bounds  of  their  jurifdidioo,  as  (ball 
be  convi£led  before  them  by  examination  and  other  lawful 
proof  requifite  by  the  law  of  the  church,  of  advoutry,  for« 
nication,  inceft,  or  any  other  flefhiy  incontinency,  by  com- 
mitting them  to  ward  and  prifon,  there  to  abide  for  fuch 
time  as  (hall  be  thought  to  their  difcretions  convenient  for 
the  quality  and  quantity  of  their  trefpafs. 

By  the  31  f/.  8.  c.  14.  (which  was  altered  by  the  32 
H.  8.  r.  10.  here  next  following,  and  which  was  finally 
repealed  by  the  i  Ed.  6.  c.  12.)  it  was  enaded  as  follow- 
eih :  A  pneft  keeping  company  with  a  wifi^  to  the  evil 
example  of  other  perfons  ;  (hall  be  guilty  of  felony,  as  (hall 
alfo  the  woman.  And  if  any  prieft  Oiall  keep  a  cntoibimi,  to 
the  evil  example  of  other  perfons ;  be  (hall  forfeit  his  goods 
and  fpiritual  promotions,  and  be  imprifoned  during  the 
king's  pieafure:  and  if  he  (hall  again  offend,  he  (hall  be 
guilty  of  felony.  And  the  women  (hall  have  like  punt(h- 
ment  as  the  priefts. 

By  the  32//.  8.  c.  10.    (which  is  repealed  as  to  wivn  , 
by  the  2  £3^  3  Ed.  6.  c.  21  •  here  next  following,  but  con- 
tinues in  its  force  as  to  concubines :)  The  penalties  of  the 
aforcfaid  (latute  of  the  31  //.  8.    are  mitigated  9  and  for 
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both  offences  alike,  the  prteft  (hall  •nly  forfeit  (as  it  is  there 
cxpreffed)  for  the  firft  offence  all  his  goods  and  fpi ritual 
promotions,  except  one ;  for  the  fecond  offence,  all  his 
goods,  and  alfo.  during  his  life  all  the  profits  of  his  lands 
and  of  bis  fpiritual  promotions ;  and  for  the  third  offence, 
all  bis  goods,  and  alfo  during  his  life  all  the  profits  of  his 
lands  and  of  his  fpiritual  promotions,  and  be  imprifoned 
during  life.  And  the  woman  offending,  if  ihe  be  unmar* 
ried,  (hall  for  the  firft  offence  forfeit  all  her  goods ;  for  the 
fecond  offence,  all  her  goods  and. half  the  iffue  of  her  landa 
during  life;  for  the  third  offence,  all  her  goods  and  the 
iflues  of  all  her  lands  during  life,  and  inoprifonment  dii* 
ring  life  J  if  (he  be  married,  Sie  (hail  for  the  firft  offence 
be  imprifoned  for  all  the  term  of  her  life,  at  the  king's 
will  and  pleafure. 

By  the  2  ^  3  Ed.  6.  r.  21.  (which  was  repealed  by  the 
1  Mdr.  fiffl  1.  c.  2*  and  revived  by  the  i  J.  c.  25.)  All 
ipd  every  law  and  laws  pofitive,  canons,  conftitutions,  and 
ordinances,  heretofore  made  by  authority  of  man  only, 
which  do  prohibit  or  forbid  marriage  to  any  ecclefiaftical 
or  fpiritual  perfon  or  perfoos,  of  wnat  eftate  condition  or 
degree  they  be,  or  by  what  name  or  names  foever  they  be 
called,  which  by  God*s  law  may  lawfully  marry,  in  all 
and  every  article  branch  and  fentence  concerning  only  the 
prohibition  for  the  m^rriagt  of  the  perfous  aforefaid,  (hallf 
be  utterly  void  and  of  none  effed. 

And  by  the  ^^  b  Ed  6.  e.  12.  (^hich'alfo  was  re« 
I^aled  by  the  i  Afar.feff,  2.  r.  2..  and  revived  by  the  i  J. 
r.  25.)  The  matrimony  of  all  and  tvery  prieft  and  other 
ecclc(iaftical  and  fpiritual  perfon,  which  (ball  be  duly,  had 
celebrated  and  made;  (hall  be  adjudged  deemed  and  taken 
for  true  and  lawful  matrimony,  to  all  intents  conftrudions 
and  purpofes. 

Note,  that  by  thefe  ancient  canons,  cdncubinage  feemeth 
to  have  been  partly  connived  at ;  only  the  publick  avow- 
ance  thereof  was  difcouragcd.  And  by  the  aforefaid  fta- 
lute  of  the  31  H.  8.  marriage,  of  the  two,  is  efteemed  the 
greater  offence ;  and  by  the  32  H,  8.  both  offences  are 
tendered  equal :  the  penalties  of  which  latter  ftatute  (as 
was  obferved)  do  ftill  continue  in  force  with  refped  to 
cimtiUnagi^  although  by  the  2  tsT  3  Ed.  6.  they  are  abro* 
gated  as  to  marriagi.  And  by  the  5  (^  6  Ed.  6.  the  clergy^^ 
as  to  the  point  of  matrimony,  are  put  upon  the  fame  foot- 
ing with  all  other  perfons.  In  queen  Mary's  time,  king 
Edward's  Uws  being  repealed,  the  clergy  were  again 
brought  under  the  fevere  laws  of  king  Haity  8.  and  fo 
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continued  during  all  that  reign,  and  (which  is  remarkable) 
during  alC>  the  whole  reign  of  queen  £li%tthib*  Yet 
nevcrtbeleb  the  thirty- nine  articles  were  pafled  in  convo- 
cation  and  confirmed  by  the  royal  authority  in  the  fifth 
year  of  that  queen,  in  the  year  of  our  Lord  1562;  and 
ratified  anew  by  her  in  the  year  1571.  The  thirty*fecond 
of  which  articles  is  ai  follows : 

Bijhsps^  priejls^  and  diacons  art  not  cemmandgi  ly  God's 
laWy  iithtr  to  v^w  tke  tftatt  •/  JingU  Hfe^  or  to  ahfiaimfrom 
mutrfiagi\  tbtrtfon  it  is  lawful  ftr  ttom^  aifor  all  other  chrif^ 
Uan  nrnny  to  marry  at  their  turn  difanticn^  as  tbtyfisaU  jmiga 
tbifami  tofervo  better  t9  godiine/s* 
•  .  \Vhich  perhaps  may  be  accounted  for  from  th» ;  that 
queen  Elisabeth  was  always  averfe  from  the  parliament's 
interfering  in  ecclefufticil  affairs  ;  and  therefore  might 
think  that  her  fole  allowance  and  ratification  of  this 
(amongft  the  other  articles  of  religion)  would  be  fufficiecit 
in  this  matter,  without  rzprefsly  repealing  the  flatuce  of 
queen  Mary.  Or  perhaps,  in  order  to  have  the  derey  more 
dcpendeoty  (he  might  be  willing  that  this  matter  fhoold 
continue  doubtful.  However  by  the  ftatute  of  the  i  y« 
c.  25.  all  foundation  for  any  further  queftion  is  taken  away, 
which  exprefsly  revives  the  afbrefaid  ftatutcs  of  £d.  6.  and 
fo  the  law  hath  continued  ever  fince. 
$TTc\':kk!ii  9.  By  the  J4  6*]^  15  //.  g.  c.  8.  Whereas  of  old  time 

«ii*-c trj,  accuftrmed  hsth  been  ufcd  in  the  high  court  of  chancery, 

th^t  alt  rTianner  of  clerks  and  miniders  of  the  faaie  court, 
writing  Co  the  great  fe:il,  (hould  be  unmarried  (except  only 
the  clerk  of  the  crcwn)  fo  that  as  ucU  the  curfitors  and  other 
clerks,  as  the  lix  clerks  of  the  faid  chancery  weie  by  the 
fame  cuftom  rellrained  from  marriage,  whereby  all  thofethat 
contrary  to  the  fame  did  marry  were  no  Icngercd  fuScred  to 
wriie  in  the  faiJ  chaDcery,  not  only  tc  ihcir  great  hindrance, 
kifing  tiiercbv  trie  bineht  of  their  lor^  dudv  and  tedious 
labours  anu  p^ins  of  youih  taken  in  the  uid  court,  but  allb 
to  the  great  decay  cf  the  true  ccH«:;'e  of  the  fatd  court; 
and  foraunucn  as  now  the  I'aic  cu&om  taketh  00  place  nor 
ufage,  but  only  in  the  office  of  the  uid  fix  clerks,  but 
tha:  it  is  permitieo  .'or  mjintenance  or  the  faid  courfc, 
that  as  we!l  the  faid  cu>fitor>  as  the  o:her  ciexks  aforefjid 
uiay  ard  co  take  ulves,  and  marr)'  at  their  liberty,  after 
the  laws  of  hciy  church  ar:J  cf  icr^  time  have  fo  done, 
without  interrup:i.  n  or  .'c:  of  any  per  Ton  :  therefo:e  in 
coru'cradca  cf  ti  e  prec.::es,  ar.d  for  that  the  faiJ  cuf* 
tc»Ti  is  no:  ^rcunJcJ  up:n  any  hw,  it  i?  en^cltdy^that 
all  peiT.as  who  ihi.i  .^c  in  the  oScc  cf  the  lix  clerks  of 
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tiie  chancery,  mMj  tike  wives  and  marry  at  their  liber- 
ty, after  the  laws  of  holy  church ;  and  (hall  hold  their 
offica  notwithftaoding  in  as  ample  manner  as  if  they  had 
never  been  married. 

lO.  By  the  37  H.  8.  c.  17.  (which  was  repealed  by  PoAon  of  tht  . 
the  I  {jT  a  P.  ^Jd.  c.  8.  /.  27.  and  retived  by  the  j  EL  "'^  '*^* 
£•  i»  /.19O  All  perfonst  as  well  lay  as  thofe  that  be 
married,  being  dolors  of  the  civil  law,  lawfully  create 
and  made  in  any  univerfity,  who  (ball  be  conftituted 
chancellor,  vicar  general,  commiflary,  official,  fcribe  or 
legifter,  may  lawfully  execute  and  exercife  all  manner  of 
jurifdi£lion,  commonly  called  ecclefiaftical  jurifdiftion,  and 
all  cenfures  and  coercions  appertaining  or  in  any  wife  be* 
longing  to  the  fame,  albeit  fuch  perfons  be  lay,  married, 
or  unmarried ;  fo  that  they  be  doiSors  of  the  civil  law  aa 
aforefaid* 

//.    0/ marriage  contraSf. 

t»  Spoufals  de  futuro^  are  a  mutual  promife  or  covenant  SpoofJ',  wbit; 
•f  marriage  to  be  had  afterwards ;  as  when  the  man  faith 
to  the  woman,  I  will  take  thee  to  my  wife,  and  (he  then 
anfwereth,  I  will  take  thee  to  my  hu(bind  :  Spoufals  d$ 
frmftnti^  are  a  mutual  promife  or  contrad  of  prefect  ma- 
trimony ;  as  when  the  man  doth  fay  to  the  woman,  I  do 
take  thee  to  my  wife,  and  (be  then  anfwereth,  I  do  t^ake 
Ifaee  to  my  hufband.     Swinh.  Aiatn  Coh.  L  3. 

2.  Rpyn$Us.    The  minifters  (ball  frequently  denounce  ifot  to  be  madt 
to  thofe  who  are  deiirous  to  contract  matrimony ;  that  on  pn^^e'y* 
pain  of  excommunication,  they  do  not  contract  matrimo* 

ny,  but  in  an  open  place,  and  before  divers  wiiacttca  in 
pttblick.     £/W.27i. 

3,  Both  by  the  civil  and  canon  kw,  infants  under  (e*  Ag^^  for  con» 
^tn  years  of  age  cannot  contract  any  kind  of  fpoufals.  ^naing, 
8wM.  f.  6, 

From  the  age  of  feven,  to  the  age  of  twelve  as  to  the 
woman,  and  fourteen  aa  to  the  man,  they  cannot  contra^ 
matrimony  de  pntfenti^  but  only  di  fuiuro.     Swinb,  A  7. 

A  man  fo  foon  as  he  hath  accomplKhed  the  age  of  fovir*^ 
teen  years,  and  a  woman  fo  foon  as  (he  hath  aocompli(hed 
the  age  of  twelve  years,  may  contract  true  and  lawful  ma* 
trimooy.     Swinb.  f.  9.  {0) 


{c)  Vidtfupra^  /.  1 , 
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But  by  Can.  too.  no  children  under  the  age  of  one  and 
twenty  years  com  pleat,  (ball  concrad  themfelvet  withoot 
the  confeni  of  their  parent5,  or  of  their  guardians  and  go* 
vernors  if  their  paients  be  deceafed  (p). 
Putofcbepor*  ^.  By  the  civil  Uw,  the  woman  is  not  conftraioed  to 
tiM  lefttved*  bring  her  whole  fnbfiance  as  a  portion  to  her  hufband;  bat 
may  retain  back  part  of  her  goods,  which  are  tbco  called 
faraphtrnalla  (from  wofa  hefidts^  and  f ffvii  ^tto»r),  in  which 
the  hufband  hath  no  intereft :  for  fhc  may  dilpofe  of  it 
without  his  confent,  and  bring  actions  in  her  own  name, 
pr  in  the  name  of  the  bu(band,  for  recovering  the  (kme. 
WMdCiv.  L,  123.  If) 

In  England  we  account  the  paraphernalia -to  be  only  the 
Woman's  wearing  appai e!.  Jewels,  and  prrfonal  ornameots, 
which  (he  wore  curing  her  marriage;  fuitablc  to  the  (qua- 
lity of  her  hofband.     Id,  {r) 

And  a  wife  after  the  de^th  of  f^er  hufband  may  claim 
her  paraphernalia,  or  necefl'afy  apparel  fpr  her  body,  cloth 
given  her  to  make  a  garment,  and  the  like,  befides  her 
dower  or  jointure.  But  (he  (hall  not  haveexceffive  appa- 
rel, beyond  her  rank  or  degree.  Pearl  neckLces,  chains 
of  diamonds,  gold  watches,  and  fuch  like,  may  i>e  included 
under  paraphernalia,  if  they  were  ufually  worn  by  the  wife, 
and  were  fuitable  to  her  degree,  according  to  ibe  fafliioa 
of  the  times,     i  Rdi^s  Ahr,  911.  \i) 

5.  Here- 


(/)  The  parents  or  goarciians  of  iofants  may  prohibit  the 
publication  of  banns.  Imf,  III,  6.  And  fecDricy  is  to  be 
Hiven  that  their  confe nt  has  been  obtained  before  a  licence 
fliall  be  granted  by  thefiifhop.    Inf,  IF,  3. 

(f )  And  for  this  the  woman  had  a  tacit  bypothcqae  over  the 
goods  of  her  hufhind^^uber  ad  Dig.  22.  2.  2. 

(r)  Moor,  213.  Crf.Car.  3.^3.  Dr,  et  Stud.  ly.  2  Ccm» 
Dig .   5 o  1 .      I  BI,  Com.  43  5 . 

(i)  Thehufb^nd  has  an  abfolute  property  in  the  hna  paxA* 

fhernalia  during  the  liTe  of  his  wife,  and  may   fell   or  give 

them  away.     Noy^s  Max.  loS.     But  if  he  merely  pledge  cbem 

and  die,  leaving  a  fuffici^nc  eftate  to  redeem  the  pledge  and 

pay  all  his  debt^,  \\i^  (hall  be  entitled  to  the  redemption  of 

them,  rut  of  the  hufbana's  perfooal  edate.     Graham  v.  Z«v- 

doudtrrj,  I  yiti.  393.     By  Ld.  Ch.  Macclesfield  they  are  not 

devifable  by  the  hu/band  from  the  wife,  anv  more  than  beir-> 

looms   from   the   heir.      1  P.  JVms.  729.     Tipping  v.  Tipping, 

And  after  his  death  (he  fhall  retain  them  againd  all  perfon*^ 

etcrpi  creditor*,  where  there  are  no  aflets.     lb,     Koribiy  v. 

Nortbtjt   2  Jtrk,  77.     2   I'tzey^  7.       But  during   the  lifetime 

of  the  huiMiid  ihe  cano9t,   as  by  tne  civil  law,  will  cbeoi 
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5.  Heretofore,  if  any  having  contracted  matriaiGny  dg  Whtt  itmi^ 
prttfinti^  and  being  convented  by  the  ccclefiafiical  judge,  ****** "PJ* 
did  refufe  to  execute  the  fentence  given  by  him  to  celebrate  ^ 

the  matrimony  accordingly,  after  lawful  admonition  given 
him  in  that  behalf;  xhe  or  fhc  fo  refufing  mighr  for  their 
contumacy  or  difobedience  therein  be  excommunicated^ 
and  be  imprifoned  on  a  writ  de  excommunicato  capiendo,  until 
he  or  fhe  did  fubmit  to  obey  the  bonition  of  the  ordinary 
in  that  behalf.     Swint.  f.  17. 

But  for  perfons  who  had  contrafied  fpoufals  only  de  /«- 
ttiroj  if  either  of  them  did  refufe  to  perform  their  promife^ 
the  judge  was  not  to  proceed  to  i\\e  ftgnificavit  into  chancery 
for  an  excommunicato  capiendof  but  rather  to  absolve  that 
curfed  party  which  contemned  the  cenfures  of  the  churchy 
albeit  there  might  be  no  caufe  of  favour,  but  for  fear  of 
fiirther  mifchief,  by  compelling  them  to  go  together  which 
did  hate  one  another  ;  yet  was  not  this  firoward  party  thus 
to  be  difmifled,  but  was  to  fuffer  penance  for  the  breach 
of  his  promife :  nor  was  he  or  (he  to  be  difmilled  or  ab« 
folved,  if  thofe  fpoufals  de  futuro  by  reafon  of  carnal 
knowledge  of  fome  other  ad  equivalent  did  become  matri* 
mony ;  for  in-tfiat  cafe  as  in  the  former  where  fpoufals 
were  contraded  de  prajenti^  the  difobedi^nt  party  was  to  be 
excommunicated,  apprehended,  and  imprifoned;  and  not 
to  be  abfolved  or  releafed  before  fatisfadion,  or  deaths  or 
ether  juft  caufe  of  divorce.     Id. 

But  now  by  the  26  G.  2.  c,  33.  No  fuit  or  proceeding 
ibalt  be  had  in  any  ecciefiaRical  court,  in  order  to  compel 
a  cel^tiration  of  any  marriage  in  facie  ecclejia^  by  reafon  of 
any  contra£t  of  matrimony,  whether p/r  verbii  de  prafenti^ 
a  per  verba  de  futuro.     f.  13. 

But  notwithftanding,  the  party  is  not  the  lefs  liable  to 
damages  for  the  fame,  in  an  aftion  to  be  brought  upon 
the  cafe. 

.6.  71  5  &6  G.  2.  Holt  againft  ^tfr^  clarencieux  king  infant^  ««• 
at  aims.     Mrs,  Holt  the  plaintiff  declared,  that  it  was  mu-  Jf*^  ^•^  ^ 
tually  agreed  between  the  defendant  Mr.  fVard  and  her- 

_j,M  ■  ■--■  -■-  -  ^ ^  _,     ^        , 

away  without  his  con  fen  t.  Sbef,  Ab,  728.  In  the  cafe  of 
Tipping  y.  Tifping,  thereat  eftate  dtfcended^  and  Ld.  Maccles- 
iieid  held  the  paraphernalia  not  applicable  to  pay  debts,  in  the 
£rft  inftance,  aa  perfonal  property.  But  in  Probert  and  Clifi> 
ford,  Jmb.  6.  the  hafband  having  denti/ed  his  real  eilate  after 
charging  it  with  debc?,  and  the  perfonalty  being  exhaufted, 
Ld.  Hardwicke  would  not  foffcr  the  wife  10  have  fatisfadlioa 
lor  her  paraphernalia  out  of  the  real  alTetSj  againft  fuch 
devi/ee.     Bst  fee  miWn,  F.  16. 
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feTF,    that  they  (hould  marry  at  a  future  day,  which  ra 
paft,  and  that  in  confideration  of  each  other's  promifefl, 
each  engaged  to  the  other ;  notwithftanding  which  be  did 
not  marry  her,  hut  had  manied  another ;  which  (he  laya 
to  her  damage  of  4000).     The  defendants  with  leave  oC 
the  court,  pleaded  double:    viz.  firft,  that  be  made  no 
fuch  promife:  and  fecondly,  that  Mrs.  Hob  tbe  pUuntiff 
at  the  time  of  the  promife  was  an  infant  of  fifteen  years 
of  age.     The  plaintiff  joins  iflue  upon  the  former  poiot^ 
and  a  verdid  was  found  for  her,  wish  2000 1  damages ; 
and  as  to  the  plea  of  infancy  demurred.     This  caufe  was 
argued  feveral  times  at  the  bar.     Upon  the  firft  argament, 
the  court  were  firongly  inclined  with  the  plaintiff,  becaufii 
though  the  defendant  would  not  have  the  fame  remedy 
againft  her  by  action  for  damages,  yet  they  thought  he 
might  have  feme  remedy,  to  wit,  by   tbe  ecclefiaflical 
xouft  to  compel  a  performance,  the  plaintiff  being  of  the 
age  cf  confent,  and  that  would  be  a  fufficient  confidera- 
tion ;  and  therefore  appointed  an  argument  by  civilians, 
to  fee  what  their  law  would  determine  in  fuch  a  cafe. 
Upon  tr.e  argument  of  the  civilians,  no  infiance  could 
be  (hewn,  wherein  they  had  compelled  the  performance 
of  a  minor's  contrad.      And  they  who  argued  for  the 
defendant  firongly  infifled,  that  in  the  cafe  of  a  cootraft 
//r  verha  di  futuro  (as  this  was),    there  was  no  remedy 
pvcn  ;)gain{l  a   perfon  of  full  age  in  the  fpiritual  court, 
but  only  an  admonition  :  and  the  only  reafon  why  tbej 
hold  jurifdidlion  in  the  cafe  of  a  contrad  pgr  verha  de  pns* 
ftr.ti  was  becaufe  that  is  looked  upon  amongft  them  to  be 
iffum  matrimomum^  and  they  only  decree  the  formality  of 
a  folemnization  in  the  face  of  the  church.     After  their 
arguments,  it  was  fpoken  to  again.     And  now  this  term 
Rcymcnd  chief  juftice  delivered  the  refolution  of  the  court : 
the  obje£lion  in  this  cafe  is,  that  the  plaintiff  not  being 
bound  equally  with  the  defendant,  this  is  nudum  fa^um^ 
and   the   defendant    cannot   be   charged   in   this    adion« 
formerly   it  was  made    a  doubt    by  my  lord  Vaughan, 
uh-jcher  any  aciion   could  be  maintained  on  mutual   pro* 
mifes  to  marry  ;  but  that  is  now  a  point  not  tobedifputed. 
And  as  to  tl>e  prefent  cafe,  we  (hould  have  had  no  cif- 
iiculry   in   giving  judgment  tor  the  plaintiff,  if  we  could 
hsve  been  lati::UcJ  by  the  arguments  of  the  civilians,  that 
as   tr  e  p^a'.ntitt  was  of  the  age  of  confent,  any  remedy, 
irrj'  not  cy   way  of  action  f.^r  damages,  could   be   had 
a^airil  her.     But  fmce  they  feem  ro  have  no  precedent 
in  :he  cfc.  we  muft  coniider  it  upon  ihe  foot  of  the  com- 
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mon  law.  And  upon  that  the  (ingle  queftion  is*  whether 
this  eoDtra£t,  as  againft  the  pUiniifF,  was  abfolutely  void  i 
And  we  are  all  of  opinion,  that  this  contra£^  is  not  void^ 
but  onljr  voidable  at  the  eledion  of  the  infant;  and  as  to 
the  perfon  of  full  age,  it  abfolutely  binds.  The  contraA 
of  an  infant  is  confidered  in  hw,  as  different  from  the 
contrafia  of  ail  other  perfons*  In  fome  cafes  his  contrail 
Ihall  bind  him :  fuch  is  the  contra^  of  an  infant  for  necef-  • 
faries,  and  the  law  allows  him  to  make  this  contrad,  at 
neceiDiry  for  his  prefervation ;  and  therefore  in  fuch  a  cafe 
m  fingle  bill  fhall  bind  him,  though  a  bond  with  a  penalty 
Iball  not*  Where  the  contraA  may  be  for  the  benefit  of 
the  infant,  or  to  his  prejudice;  the  law  b  far  proteds 
him,  as  to  give  him  an  opportunity  to  confider  it  when  he 
comes  of  age  :  and  it  is  good,  or  voidable  at  his  election* 
But  tho'  the  infant  hath  this  privilege;  yet  the  party  with 
whom  he  contra£leth,  hath  not :  he  is  bound  in  all  events. 
And  as  marriage  is  looked  upon  as  an  advantageous  con- 
trad,  and  no  di(lin<Stion  holds  whether  the  party  fuing  be 
man  or  woman,  but  the  true  diftindion  whether  it  may  be  ^ 

for  the  benefit  of  the  infant ;  we  think,  that  though  no . 
cxprefs  cafe  upon  a  marriage  contrad  can  be  cited;  yet  it 
fills  within  the  general  reafon  of  the  law  with  regard  to    ^ 
infants  contrads.     And  no  dangerous  confequences  can 
follow  from  this  determination,  becaufe  our  opinion  pro- 
teds  the  infant  even  more  than  if  we  rule  the  contrad  to 
be  abfolutely  void.      And  as  to  perfons  of  full  age,  it 
leaves  them  where  the  law  leaves  them,  which  grants 
them  no  fuch  protedion  againft  being  drawn  into  incon- 
venient oontrads.     For  thefe  reafons  we  are  all  of  opinion,  .     '  ^ 
that  the  plaintiflF  ought  to  have  her  judgment  upon  the 
demnrrer*     Sir.  937.  (/) 

7*  B,  3  An.     Haitm  and  Mantfitld.     It  was  held  by  wbtt  conieot 
/Wf  chief  jufticc,  that  if  there  be  an  exprefs  promife  by  A**"  •"J^*"  *• 
the  mmn,  and  it  appear  the  woman  countenanced  it,  and  ^  ^^° 
by  ber  adions  at  that  time  behaved  herfelf  as  if  Ihe  agreed 
to  the  matter,  although  there  be  no  adual  promife,  yet 


(/)  FiiVii.  175.  275.  I  Barn.  B.  R,  zjj.  333.  348.  455. 
Z  iaru.  12*  173.  176.  See  alfo  3^^/^.306.  But  the  con- 
XjtJSi  of  an  infant*  with  confent  of  guardians*  on  a  marriage 
fettlement,  (hall  bind  the  infant  in  equity,  provided  ic  be  fair 
and  realbnable.  Canml  v.  Buckle,  l  P,  JFmt.  242.  Bd^  Coxe, 
Dmni/hrdy.  Latte,  Brw.  106.  Williams  \.  Williams^  lb.  152. 
with  the  cafes  there  cited, 
. -i-J  that 
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that  flia;I  be  Tufficient  evidence  of  a  prcMnife  on  her  part 
Readi  Tit.  Marriage. 

But  if  the  one  only  profnireth,  and  the  other  doffh  not, 
either  cxprefsly,  or  by  implicaiion :  this  it  a  contrad  that 
walics  upon  one  leg,  and  confcquentlj  not  of  aigf  force. 
JlyL  Par  erg,   v^S. 

[By  the  ftar.  cf  frauds  (29  Car.  2.  e.  3.  $  4*}  no  aftioQ 
Ihall  be  brought  to  charge  any  perfon  upon  any  agreement 
upon  coniideration  of  marriage,  unlefii  the  agreenocnc 
upon  which  fuch  adion  (hall  be  brought,  or  fome  jsmmt^** 
dkm  or  note  thereof  fhall  be  in  writing,  and  figned  by  the 
party  to  be  charged  therewith,  or  fome  other  perfon  iheic^ 
unto  by  him  lawfully  authorized.] 


Bannty  wliftt« 


tiriKitti 


III..  Of  iann^. 

1.  Banns  u  a  Saxon  word,  'and  fignifieth  a  proda- 
mation. 

2.  No  miniftcf  (hall  be  obliged  to  poblifli  the  banns  of 
matrimony  between  any  perfoni  whatfoever«  unlefii  they 
^11  feven  days  at  the  leaft  before  the  time  required  for 
the  firft  publication,  deliver  or  caufe  to  be  ddiveicd  to 
him  a  notice  in  writing  of  their  true  cbriftian  and  firnaoaest 
and  of  the  houfes  of  their  refpefiive  abodes  within  fitch 
parifli  chapelry  or  cxtraparochial  place  where  the  banns 
are  to  be  publi{bed»  and  of  the  time  during  which  they 
have  inhabited  or  lodged  in  fuch  houfes  refpedively. 
26  G.  2.  r.  33.  f.  2. 

3.  And  all  banns  of  matrimony  (hall  be  publifiied  in 
the  pariih  church,  or  in  fome  publick  chapel  wherein  banns 
of  matrimony  have  been  ufually  publi(hed,  of  the  parilk 
or  chjpelry  wherein  the  perfons  to  be  married  (hiU  dwell. 
26  G.  2.  f.  33.  f.  I. 

And  where  the  perfons  to  be  married  (hall  dwell  in 
divers  parilhes  or  chapelrics,  the  banns  (hall  be  pub- 
li(hed  in  the  church  or  chapel  belonging  to  fuch  pa- 
rifli or  chapelry  wherein  each  of  the  faid  perfons  (hail 
dwell.     Id. 

And  where  both  or  either  of  the  perfons  to  be  married 
ihall  dwell  in  any  extraparochial  place  (having  no  church 
or  rhapel  wherein  banns  have  been  ufually  publifhed),  then 
the  banns  (hi!!  be  publiflied  in  the  parifli  church  or  chapel 
belonging  to  fome  panfli  or  chapelry  adji^ining  to  fuch  ex- 
Ifdoarjchijl  pl*ce.     Id. 

Note, 
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NotCt  that  all  pariflies  where  there  ihall  be  no  pariih 
church  or  chapel  belonging  thereto^  or  none  wherein  di« 
Vine  ferviccfliall  be  ufually  celebrated  every  funday,  may 
be  deemeed  cxtraparochial  places  for  the  purpofes  of  this 
mGt^  but  for  no  other  purpofe.     f.  5. 

Provided^  that  after  the  folemni^aiion  of  any  marriage 
«Q4er  a  publicatfon  of  banns,  it  (hall  not  be  neceflary  in 
lupport  of  fuch  marriage,  to  give  any  proof  of  the  adual 
dwelling  of  the  parlies  in  the  refpedive  parilhes  or  cha* 
pelries  wherein  the  banns  of  matrimony  were  publifhed  ; 
nor  fliall  any  evidence  in  fuch  cafe  be  received  to  prove  the 
contrary,  in  any  fuit,  touching  the  validity  of  fuch  mar* 
riage.    f.  lo. 

4*  And  the.  faid  banns  fhall  be  puUiflied  upon  three  wheo. 
fundays  preceding  the  folemnizatioo  of  marriage,  during 
the  time  of  morning  fervice,  or  of  the  evening  fervice  if 
there  be  no  morning  fervice  in  fuch  church  or  chapel  on 
any  of  thofe  fundays,  immediately  after  the  fecond  leffon. 
26  G.  2.  c.  33.  f.  I. 

5.  Rayuolds^     Wbilft  the  marriage  is  contra£ling,  the  Prodamatioo* 
sniniftert  (ball  inquire  of  the  people   by   three   publick 

bannSy  concerning  the  freedom  of  the  'parties  from  alt 
lawful  impediments.  And  if  any  minifler  (hall  do  other- 
wife,  he  Oiall  be  fufpended  for  three  years.     Lind.  271. 

Ruhr.  And  the  curate  (hall  fay  after  the  accuftomed 
mannet :  '^  I  publifli  the  t)anns  of  marriage  between  M. 

-w  of  ■  and  N,  of —  If  any  of  you  know 

**  caufe  or  juft  impediment  why  thefe  two  perfons  ihould 
••  not  be  joined  together  in  holy  matrimony,  yc  are  to 
.**  declare  it.     This  is  the  Aril  (fecond,  or  third)  tme 
««  of  aflcing/' 

6.  And  in  cafe  the  parents  or  e^iardians  or  one  of  them,  iHnrent  nf  pa. 
Hf  cither  of  the  parties  who  (hall   be  under  the  age  of '^"*' o' 8«*»* 
twenty»one  years,  (hall  openly  and  publickly  decbrc  or  **"*' 
caufe  to  be  declared  in  the  church  or  chapel  i^'herc  the 

banns  (hall  be  fo  publi(hed,  at  the  time  of  fuch  publica- 
tion, his  dilTent  to  fuch  manitge;  fuch  publicatiun  of 
banos  (hall  be  void.     26  G.  2.  c,  3.  f.  3. 

7.  Riibr.  And  where  the  parties  dwell  in  divers  parifbes,  Certificate* 
the  curate  of  the  one  pari(h  (hall  not  folemnize  matrimony 
betwixt  them,  without  a  certificate  of  the  banns  being 

thrice  adced,  from  the  curate  of  the  other  panfh. 

And  by  the  26  G#«.  2.  ii  33.  Where  the  banns  (hall  be 
poblifbed  in  any  church  or  chapel  belonging  to  any  pari(h 
adjoining  to  any  extraparochial  place  as  aforcfaid,  the 
minifter  pubU(hing  fuch  banns  (ball  in  writing  under  hrs 

hand 
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band  certify  the  publication  thereof,  ia  foch  manner  as  if 
cither  of  the  parties  to  be  manied  dwelt  in  fuch  adjoiniog 
parifli.     f.  1.  f 

The  form  of  which  certificate  may  be  to  this  tEk6t : 
*<  I  do  hereby  certify,  that  the  banns  of  marriage  between 
^  A.  B.  of/  the  parifli  of  OrtOD  in  the  coanty  of  Wefl-  ' 
^*  morland, '  and  C.  D.  of  the  parifli  of  Ravenftondale  in 
**  the  county  aforefaid,  have  been  duly  publilbed  in  the 
*'  parifli  church  of  Orton  aforefaid,  on  three  feveral  (iin- 
^  days,  to  wit,  0&.  27.  Nov.  3.  and  Nov,  10.  now  laft 
^'  paft ;  and  that  no  caufe  or  juft  impediment  bath  been 
^<  declared,  why  they  may  not  be  joined  together  in  boly^ 
^^  matrimony.     Witnefs  my  hand,  Nov.  13.  1762* 

Ri.  Burn,  • 
Vicar  of  Of  ton  aforefaid.** 


IV.   0/ licence. 

Wbo  may  grant.  I*  Some  have  queftioned  the  btfliop's  power  to  grant 
licences  for  marrying  without  banns  firft  publiibed ;  be* 
caufe  this  is  difpenfing  with  an  a£);  of  parliament :  for  the 
marriage  office,  which  requires  banns,  is  part  of  the  fla« 
tute  law.  But  this  power  of  difpenfing  is  granted  to  the 
bifhop  by  ilatute  law  too,  viz.  by  the  25  H.  8.  c.  21.  by 
which  all  bifhops  are  allowed  to  difpenfe  as  they  were 
wont  to  do ;  and  Cuch  difpenfations  have  been  granted 
bv  bifhops,  ever  fince  archbifhop  Mepham's  time  at  lead. 
John/,  194, 

By  Can.  ici.  No  faculty  or  licence  fhall  be  granted 
for  rolcmnization  of  matrimony  without  publication  of 
bannSy  by  any  perfon  exercifing  any  cccletiaflical  jurif- 
ditSlion  or  claiming  any  privileges  in  the  right  of  their 
churches ;  but  only  by  fuch  as  have  epifcopal  authority, 
or  the  commifTary  for  faculties,  vicars  general  of  the 
archbifhops  and  bifhops  fede  plena  or  fede  vacante,  the 
guardian  of  the  fpiricualties,  or  ordinaries  exercifing  of 
right  epifcopal  jurifdidiion  in  the  feveral  jurifdictions  re- 
fpet^ivcly. 

And  by  the  26  G.  2.  f.  33.  No  forrogate  deputed  by 
any  ecclefiaftical  judge,  who  hath  power  to  grant  licences 
of  marriage,  fhall  [irant  any  fuch  licence  before  he  hath 
taken  an  oath  before  the  faid  judge,  faithfully  to  execute 
his  office  according  to  law,  to  the  beft  of  his  knowledge, 
and  bath  given  fecurity  by  his  bond  in  the  fum  of  100  L' 

6  to 


to  ibc  biftiop  of  the  diocefe,  for  the  due  and  faithful  exe* 
cutioo  of  the  faid  office,    f.  7. 

%^  And  no  licence  (hall  be  granted,  but  unto  fuch  per-  t«  whom. 
foDSOoly,  as  be  of  good  ftate  and  quality.     Can.  101  • 

3.  And  no  licence  (ball  be  granted,  but  upon  good  atti^ 
tioo  and  fecuricy  uken.     Cam»  loi. 

Which  fecurity  (ballj  contain  thefe  conditions :  i.  That  Securitr  to  be 
at  the  time  of  granting  fuch  licence,  there  is  not  any  im-  f^'J^'„J)Se. 
pediosenc  of  preconfrad,  confanguinity,  affijiity,  or  bther 
lawfvl  caufe,  to  hinder  the  faid  marriagie.     2.  'Fhat  there' 
is  not  any  controverfy  or  fuit  depending  in  any  court,  be>-  ^ 

fore  any  ecclefiafiical  judge,  touching  any  contra^  or 
marriage  of  either  of  the  (aid  parties  with  any  other.  ^ 

3.  That  they  have  obtained  thereunto  the  exprefs  confent 
of  their  parents  (if  they  be  living),  or  otherwife  of  their  .-* 

goardians  or  governors.  Laftly,  that  they  (hall  lelebrato 
the  faid  matrimony  publickly  in  the  pari(h  church  or  cha- 
pel where  one  of  them  dwelleth,  and  in  no  other  place, 
and  that  between  the  hours  of  eight  and  twelve  rn  the 
foffciiocn.     Can.  102. 

And  for  the  avoiding  of  all  fraud  and  collufion  in  the 
obtainine  of  fuch  licences  and  difpenfations ;  before  fuch 
licence  wall  be  granted,  it  (hall  appear  to  the  judge  by 
the  oaths  of  two  fufficient  witncfles,  one  of  them  to  be 
known  either  to  the  judge  himfelf,  or  to  fome  other  per- 
fon  of  good  reputation  then  prefent,  and  known  likewife 
to  the  faid  judge,  that  the  exprefs  confent  of  the  parents, 
or  parent,  (if  one  of  them  be  dead,)  or  guardians  or  guar- 
dian of  the  parties,  is  thereunto  had  and  obtained  :  and 
furthermore,  that  one  of  the  parties  (hall  perfonally  fwear, 
that  he  believeth  that  there  is  no  let  or  impediment  of  pre^ 
contrad,  kindred,  or  alliance,  or  of  any  other  lawful 
catife  whaffoever,  nor  any  fuit  commenced  in  any  eccle* 
iiaftical  courr,  to  bar  or  hinder  the  proceeding  of  the  faid 
macrimony,  according  to  the  tenor  of  the  afoiefaid  licence. 

Gs*.  103* 

But  if  both  the  parties  which  are  to  marry,  being  in 
widowhood,  do  feck  a  faculty  for  the  forbearing  of  banns; 
then  the  claufcs  before  mentioned,  requiring  the  paiencs 
confents,  may  be  omitted :  but  the  parifhes  where  they 
.dwell,  both  Qiall  be  expreiTed  in  the  licence,  as  alfo  the 
pari(h  named  where  the  marriage  (hall  be  celebrated.  And 
if  any  ComqiifTary  for  fjcultie.«,  vicars  general,  or  other 
the  faid  ordinaries  (hall  offend  in  the  prcmifcs  or  any  part 
thereof;  he  (hall  for  every  time  fo  offending  he  fufpcndcd 
from  the  execution  of  his  cfEce  for  the  fpace  of  fix  months ; 

aiid 
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jktlkgoctcr&l  ifi  I  fcBhghrUnaitt 
allcfiScUaadpvpofci,  at  if  tkoc  hii  ancr  tea  any  fivk 
pvfcd;  aai  tbe  pMa  Bsryiag  by  vme  tteno^  Hull 
be  fubfcd  to  the  pnAsBCBB  1 
^cftiar  narhaget.  Cm.  104. 
Wbicb  cUiHe  declaring  ibe 
fmfpfti  0t  if  iberg  bmd  arw 
CO  render  it  a  atatter  6i  greac 
prerequifitct  be  ftridly  obferved;  fior 
cote  oif  16  G.  2.  only  tbe&yw  in  inch 
the  ptrtiet  manyiog  by  nrtne 
^ntflied  as  for  a  clandeSine  oiaffriage«  jet 
ftacute  the  wmrri^g  alfe  will  be  vend,  and  the 
fequcncef  of  clandeftine  marriagei  will  caine. 
If*  4.  Bjr  the  5  ^.  r.  ar.    For  etcry  ikia  or  piece  of  vd- 

lam  or  parchment^  or  fliertor  piece  of  paper,  nponwUcb 
any  licence  for  marriage  Hull  be  iogroflEed  or  written,  fliall 
be  paid  a  flamp  dory  of  5  s.    f.  t-  (•} 
Vt»mi%mhu%        5-  ^o  licence  of  oiartiage  fliall   be  granted  by  anjr 
MffMi  archbifbop*  biflK>p»  or  other  ordioary  or  perfoa  bating 

authority  to  grant  the  fame,  to  folcmnize  any  naniag^  in 
any  other  church  or  cbape^  than  in  the  parnk  church  or 
publick  chapel  of  theparifli  or  chapelry,  within  which  the 
ufual  place  of  abode  of  one  of  the  perfoos  to  be  nuuried 
fhall  have  been  for  the  fpace  of  four  weeks  immediately 
before  the  granting  fuch  licence;  or  where  both  or  either 
of  the  parties  (hall  dwell  in  an  extraparochial  place  having 
no  church  or  chapel  wherein  banns  have  been  ufually 
publifhedy  then  in  the  parifh  church  or  chapel  belong- 
ing to  fome  parifli  or  chapelry  adjoining  to  fuch  extrapa- 
rochial place  \  and  in  no  other  place  whatfoever.  26  C  a. 
f.  4. 
[ovidedy  that  where  the  marriage  is  by  licence,  it  fliall 
not  be  neccflary,  in  fupport  of  fuch  marriage,  to  give  any 
proof  that  the  ufual  place  of  abode  of  one  of  the  p^rtiei 
for  the  fpace  of  four  weeks  as  aforefaid,  was  in  the  parifli 
or  chapelry  where  the  marriage  was  folemnized ;  nor  fliall 
any  evidence  in  fuch  cafe  be  received  to  prove  the  coritrary, 
'%t^  any  fuit  touching  the  validity  of  fuch  marriage,  f,  10. 
•—That  is  to  fay,  this  (hall  not  avail  fo  as  to  render  tb^ 
marriage  null  and  void;  but  neverthelefs,  the  furrogate 
who  grantcth  fuch  licence  contrary  to  the  tenor  of  thia 
a£t,    feemeth   to    incur   the   violation  of   his  oath,  and 
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(ar)  By  fubfequent  ftimp  a^s^  ia  the  whole  15s. 

forfeiture 
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forfeitare  of  hi$  bqndi  given  to  the  fpiritUal  judge ;  and 
is  liable  to  be  otberwife  punlflied  for  his  contempt  of 
the  law. 

Alfo  this  (hall  not  extend  to  deprive  the  archbifliop  of 
Canterbury,  and  his  proper  ofEcers,  of  the  right  which 
hath  hitherto  been  ufed,  in  virtue  of  the  ftatute  of  the 
25  Hm  8.  c,  21.  of  granting  fpecial  licences  to  marry  at 
any  convenient  time  or  place,     f.  6.  '" 

By  which  ftatute  of  the  25  H.  8.  power  is  given  to  the 
archbifliop  of  Canterbury,  to  grant  faculties,  difpenfaiions, 
and  licences;'  as  the  pope  had  done  before.  And  by  the 
fame  Ratutes  it  is  enabled,  that  all  children  procreated  , 
after  folemnization  of  any  marriages  to  be  had  hy  virtue  of 
a  licence  or  difpenfation  Irom  the  archbiihop  of  Canterbury, 
ilball  be  admitted  reputed  and  taken  legitimate  in  all  cour(3 
and  other  places,  ^nd  inherit  the  inheritance  of  their  pa- 
rents and  anceOors. 

6.  If  any  perfon  (hall  faifly  make,  alter,  forge,  or  Forguii  Uccace* 
counterfeit  any  fuch  licence  of  marriage  \  or  caufe  or  pro- 
Cure  the  fame  to  be  done ;  or  adift  therein ;  Or  utter  or 
publi(b  the  fame  as  true,  knowing  the  fame  to  be  falfe, 
altered,  forged,  or  coiinterfeited :  be  (hall  be  guilty  of 
felony  without  benefit  of  clergy,     26  G.  2.  c,  33.  f.  i6.  • 

V.  fFben  and  where  to  he foUmnized ;  and  therein  of 

clandeftine  marriages. 

I.  In  all  cafes  where  hanns  (hall  have  been  publifhed,  WhentAd 
ihc  marriage  (liall  be  folemnized  in   one  of  the  parifh  ^***'*» 
thurches  or  chapels  where  fuch  banns  have  been  publi(hed^ 
and  in  no  other  place.     26  G.  a.  c.  33.  f.  i. 

And  no  lUehce  marriage  (Iiall  be  folemnized  in  any  other 
'church  or  chapel,  than  where  the  ufual  place  of  abode  of 
one  of  the  parties  hath  been  for  the  fpace  of  four  weeks 
next  before  the  granting  of  fuch  licence,     f.  4. 

And  by  C<7/7.  63.  Every  miniftcr  who  (hall  celebrate 
Snarriage  between  any  perfuns  contrary  to  the  canons 
aiforcfatd,  or  any  paVt  thereof,  under  colour  of  any  pecu- 
liar lir>erty  or  privilege  claimed  to  appertain  to  certain 
churches  and  chapels,  (hall  be  fifpended  for  three  years^ 
by  the  ordinary  of  the  place  where  the  oftence  (hall  be 
committed  i  and  if  any  fuch  minider  (hall  afterwards  re- 
jn'ove  from  the  place  where  he  hath  committed  the  faultj 
before  he  be  fu^ended  ;  then  (hall  the  bi(hop  of  the  dio-^ 
ccfe,  or  ordinary  of  the  place  where  he  remaineth,  upon 

Voi.  II.  Hh  certificate 
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certificate  under  the  kaod  aad  feal  of  the  other  ordinirf 
from  whofejiirifdiAicB  he  itiDovcdy  caccfltethat  cenfufft 
open  bim. 

By  a  Gonftitutiofi  of  archbiflK»p  RijwMt :  Matrioioof 
fball  be  folcmoized  reverently ^  aiid  iu  ikefkarfiife  dmrcb. 
Lind.  271. 

And  by  the  words  m  the  bfgiaoing  of  the  oflice  of 
mairimony,  it  is  fuppofed  to  be  done  re  thtfrtjimff  ihi 
icngrtgatien. 

And  in  the  cafe  of  marrta^e  by  licence,  it  is  reqeircd 

by  Can.  62,  that  the  fame  fhall  be  (blemnized  ktiwnn  the 

bouri  tf  i'tght  mni  Huehe  in  ihe/^rimtem:  Ami  in  time  rfS* 

vlnefirvhe, 

tcdduaioJ  2,  StratfcTrd.     FLrf^ns  emrtralfing  matrimmif^  mmd  tsmfing 

cU^^JcSoc'aL.  ^^'f^^'  '♦  lifiliwn  zed,  Jtnnviwg  any  cammcmiim^itHmemts  in 

pen,  tbat  behalf^  at  having  [ft'^ng  prefimpiim  thtrmf^  /hmU  ifji 

fa^o  incur  the  Jt nunc t  •/  the  greater  eXi,emwmmuafme^    Lind* 

Mephatn.  Every  frieft  who  JbaUfrefmme  U  celetrHe  wut* 
trimtmy  any  where  fave  in  the  pariftf  cbmrcb  [where  one  of 
the  parties  or  cheir  friends  do  inhabit ;  y^ff^J  wiihemt  the 
Jj^tcial  Hume  of  the  dioeejmnx  prwboJhaUhe  prejeni  iberMti 
/hall  be  Jufpended  frmm  his  office  fer  a  whok  yiOTm     Liod. 

*74- 

Scratford.    The  foregmng  eottflitut/en  fiajl  be  extgmUd  1$ 

ehapehy  having  of  old  time  bad  parochial  rights^  and  the  prie/t 

fhaii  incur  the  f aid  pain  ipfofaSio.     Lind.  277. 

Of  old  time']  That  is  for  forty  years  at  Icaft.  Id. 

Stratford  J.  Ptitjh^  who  Jhall  knowingly  make  fiUmnixittkn 
§f  marriages  prohibited^  or  of  lawful  matrimof:y  between  ethers 
than  their  cixn  parijhioners^  without  the  licenee  of  the  diocefans^ 
or  of  the  proper  curates  of  the  perfom  contra^ing ;  alfo  they  who 
fhall  caufe  by  force  cr  fear  clandefiine  marriages  to  be  folimniT^' 
ed  in  churches  oratories  or  chapels^  or  fhall  be  prejent  there 
aty  knowing  the  fame ;  Jhall  incur  the  fentence  of  the  greater 
excommunication^  and  be  otherwife  punijhed  as  the  law  direBs. 
Lind.  276. 

Between  others  than  their  9wnpariJhioners'\  That  is,  where 
neither  of  the  parties  is  of  their  own  parifli.  Id. 

M^ithout  the  licence  of  the  diocefans]  Who  having  care 
throaghout  the  whole  diocefe,  have  power  to  grant  licences 
in  all  places  within  their  diocefe.    Id, 

Or  of  the  proper  curates]  That  is,  as  to  their  own  pa- 
rifhioners  only.     Id. 

Or  Jball  be  pufent  thereat]  And  fuch  perfon  would  not 
be  adnoittcd  in  the  fpiritual  court  to  prove  fuch  marriage^ 

until 
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Until  iie  Ihould  beltgaUy  abfolved  from  the  (eiiterice  incnN 
rcd  thcrebv. 

Canon  62.  N$  iminijier^  upon  pain  ^f/ufpenjlsn  /er  thni 
years  ipfi  foQo^  JhaU  eelebraU  matrimony  hitwren  any  per  fans  ^ 
tpUh^iit  a  faculty  er  licence^  $r  witboiU  hanns  publijhed\  neithii^ 
JhaU  any  mimfter^  upcn  the  like  pain^  under  any  pretence  wbat^ 
foever^jiin  any  pirjcns  fc  licenfed  m  marriage  at  any  unfeafon* 
akie  tinusj  but  only  between  the  boars  ef  eight  and  twelve  in 
the  f$reno9n^  nor  in  any  private  place ^  but  either  in  the  ehurchet 
or  chapels  where  one  of  them  dwelleth^  and  Itkewi/e  in  titm  of 
divine fervice ;  nor  when  banns  are  thrice  ofked  {^and  ho  luenca 
in  that  rejpeit  necdffary)  before  the  partnt4  or  governors  0/  thi 
pesrties  to_  be  married^  being  under  the  age  of  twenty  and  $ai 
y ear s^ /Ball  either  perfonally^  or  by  fvficunt  tejlimony^  Jignijy  19 
bim  their  CM fent  given  to  th4  faid  marriage. 

Upon  pain  rf  fafpenjim']  in  our  ecdefianical  records,  wc 
frcquenily  meet  with  abfoiutions  of  clergymen  who  had 
celebrated  marriages  clandeftinely ;  and  fo  late  at  arch- 
bifliop  8aniro/t*9  time,  we  find  the  intire  procefs  Of  fuch  aa 
j^bfolution :  but  in  che  more  ancient  regidei s,  towards  cht 
beginning  of  the  reformation,  one  and  (be  fame  difpenfa^ 
tion  iflued,  for  the  minifter  and  the  two  parties  |  which 
fort  (as  well  as  feparate  difpenfations)  are  very  common  in 
our  books.     Gibfi  425. 

IVithotU  a  faculty  or  licence]  Such  faculties  have  been  verjr 
taiiousy  in  point  of  extent  \  in  many  inttances  requiring 
a  publication,  fomeiimes  once,  and  difpenfin^  with  two; 
in  other  cafes  twice,  and  difpenfing  but  with  one;  and 
again  in  other  cafes  exprefsly  requiring  all  the  three  public- 
ations,  and  difpenfing  only  with  time  or  place.  Inflancta 
of  all  which,  efpecialiy  before  the  reformation,  are  very 
common  in  our  eccleiiaftical  records.     Gibf.  425. 

At  any  un/ea/ouable  times]  That  is,  of  the  day,  not  of 
the  year;  conceming  which  latter  bead«  there  feem  to  be 
no  prohibitions  exprefled,  or  plainly  fuppofed^  in  our  con- 
fiitotiont  or  canon*.  But  there  is  a  place  in  Lindwood^ 
which  not  only  implies  a  prohibition  of  times  in  general^ 
but  exprefsly  mentions  the  times  prohibited.  Which  is, 
that  the  folcmnization  of  marriage  cannot  be  from  the  firft 
fttoday  in  advent,  until  the  odaves  of  epiphany  exclufive; 
and  from  (eptuagefima  funday  to  the  firli  funday  after  eaftcr 
incluGve ;  and  from  the  firft  rogation  day,  until  the  fe- 
venth  day  after  pUMMk  inclufive;  although  marriage 
may  be  cMraQed  iHMhl  tbcfc  times.  Gihf  430.  Lind. 
^74.     AyL  Par.  364.     ^,  ^ 
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It  is  alfo  certain,  that  a  diftinSioa  of  fimei  fcafk  htcn 
observed,  as  che  Uw  of  our  reformed  ckorcks  ooc  only 
firoRi  the  cNuie  which  we  may  cbfenre  in  feicnl  licences 
in  our  boo'^s,  quuun^i  anm  ttmp^e  \  boc  a!fi>  firoin  a  re- 
irarkable  dtfpute  wnich  happened  in  archbiihop  Pmrker*% 
lime,  between  the  maRer  of  the  fjcnlties  and  the  vicar 
general*  whether  the  firft  on'y,  or  the  fecond  in  conjuoc- 
tton  with  him,  h^d  a  right  to  grant  licences  oa  that  par* 
licular  head.     Gibf,  430. 

And  after  tbu.  in  archbrOiop  Whitgift*s  table  of  fees, 
there  is  fi-  ft  a  fee  for  a  hcence  to  folemnize  matrimony 
whicMt  tanm,  and  afterwards  a  fee  for  a  licence  to  ibleoiniae 
matrimony  in  tbt  timi  of  pr^bikUim  af  ^mms  t§  ke  ^s^ 
hiifl>id. 

Which  point  is  further  confirmed,  by  the  attempts  that 
bave  been  made  in  parliament  and  convocation,  to  take 
awav  that  diftinction  of  times  :  in  parliament,  in  the  lytii 
of  Llizabcthy  a  bill  was  depending,  tntitled,  an  ad  de- 
clarirrg  marriages  lawful  at  all  times  :  and  in  convocation, 
in  the  year  1575,  the  laft  of  the  articles  prefented  to  tbe 
t|ueen  for  conhrmation  (but  by  her  rejefied)  wa<,  that 
the  bilhops  ihall  take  order,  that  it  be  puSliihed  and 
declared  in  every  parilb  church  wiibin  their  diocefe,  before 
the  fir ll  day  of  May  next  comings  that  marriage  may  be 
folemnizcd  at  all  times  of  the  year.  Which  goes  further 
than  what  had  been  projected  upon  that  head  in  the  year 
1  562,  wherr  the  fchemc  intended  to  be  offered  to  the  oar- 
lia.TKr*t  c»r  cor:vocation,  or  both,  was,  that  it  fhuJl  be 
lawful  to  marry  at  any  time  f  the  year  without  difjienr- 
a:ion  ;  excrpc  it  be  up  n  chnftmas  dav,  eafter  day  and 
lix  days  £oing  before,  and  upon  whitfunday.  Gibf.  430. 
B'jt  iheie  Jil*inctiors,  being  invented  only  at  firft  as  a 
fund  (amopg  many  others)  for  dirpenfatioo?,  ar>d  being 
built  uDun  no  raticnal  foundation,  nor  upon  any  law  of 
the  church  of  England,  have  vaniibed  of  themfclves  ;  and 
it  mav  be  iuJtly  queflioncd,  whether  if  a  minifier  fhall  re- 
fufe  to  marry  any  perfons  within  the  times  pretended  to  be 
prohi'^iicJ,  an  action  upon  the  cafe  would  not  lie  againlL 
him  for  fuch  rerulal ;  tor  fuppofing  that  heretofore  anv 
popifh  canons,  importing  fuch  prohibition,  were  received 
in  this  kingdom  ;  yet  now  they  can  be  of  no  force,  as  being 
contrary  to  the  common  law,  which  for  the  benefit  of  the 
fubjrct,  and  in  favour  of  the  natural  rigi^its  of  iijarkind, 
and  for  the  public  emolument,  allowcih  matrimony  at  ail 
times  of  the  year  without  reflraint. 
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BifiTi  ihi  parent f  or  governors  Jhall  fignify  their  con/ents^ 
But  by  the  ^6  G.  2.  c.  33.  no  minifter  folemnizing  mar* 
fiages  between  perfons,  both  or  one  of  whom  (hall  be  under 
the  age  of  twenty-one  years,  after  banns  publifhed,  (hall 
be  puniihable  by  ecclefiaftical  cenfures  for  folemnizing 
fuch  marriages  without  confent  of  parents  or  guardi- 
ans whofe  confent  is  required  by  law,  unlefs  he  ffaall 
have  notice  of  the  diflcnt  of  fuch   parents   or  guardians* 

'^  3- 

3.  By  the  6  &r  7  fK   c.  6.    No  perfonjhall  be  mnrried  at  Pecnaury  f©r- 

eiT^  place  pretending  t»  be  exempt  from  the  viJitatUn  of  thi  bijhop  '•**■'•• 
of  the  dioceffy  without  a  licence^  except  the  banns  Jhall  be  pub* 
lijbid  and  certified  according  to  law ;  and  every  par  {on  ^  vicar  ^ 
and  curate^  who  Jhall  marry  any  per  forts  contrary  to  the  tt  us  in- 
tent  hereof^  jhall  for fei*  100/.,  half  to  the  king^  and  half  f 
him  that  will  fae  in  any  of  his  maje/ly^s  courts  of  record  \  and 
for  the  fecond  offtnce^  Jhall  be  fufperided  frt,m  his  office  and  be^ 
siefici for  three  years,     f.  52. 

And  by  the  7  fa^  8  ^.  c,  35.  Every  parjmy  vicar^  or 
<strate  who  (hall  marry  any  per  Jons  in  any  church  or  chapel^  ex^ 
ompt,  or  not  exempt^  or  in  any  other  place  whatever^  without 
fublicaiion  of  banns  y  or  without  licchce^  Jhall  for  fit  loo/« 

f.  2« 

And  every  parfon^  vicar ^  or  curate  wbojljall  fub/litute  or , 
employ  y  or  knowingly  and  wittingly  Jhall  fuffer  and  permit  ^  any 
ether  minifier  to  marry  any  perjons  in  any  church  or  chapel  to 
fuch  par  Jon  vicar  or  curate  belonging  or  appet  tainmg^  ivithout 
publication  of  banns  or  licence,  Jhall  forfeit  icoL     f.  3. 

The  faid  forfeitures  to  be  half  to  the  king^  and  half  to  him 
that  Jhall  fue.     f.  3. 

And  evi.ry  man  fo  married  without  licence  or  publication  of 
banns  as  aforefaid^  Jhall  forfeit  10/,  to  te  recovered  with  coJIs 
in  manner  as  aforefaidy^  by  him  who  Jhall  fue :  and  every  fexton 
or  parijh  clerk  f  or  other  per  Jon  a^ing  as  Jexton  or  pari/h  clerk^ 
who  Jhall  knowingly  and  wittingly  aid  prom^e  and  ajpfl  at  fuch 
marriages  fo  celebrated  without  banns  or  licence  as  aforefaid^ 
^11  forfeit  5  /.  to  be  recovered  with  eojls  of  fuit  in  manner  at 
aforefaidy  by  him  who  Jhall  Jue.     f.  4. 

And  by  the  10  Ann.  c.  19.  fVbereas  great  lofs  bath  hap* 
pined  of  the  duties  upon  /lamped  vellum  parchment  and  paper, 
and  other  inconvtniencies  daily  gro  w  from  clandefline  marriages  ^ 
it  is  ena^ed^  that  every  parjon  vicar  or  curate^  or  other  per  Jon 
in  holy  orders^  beneficed  or  net  beneficed^  w')o  Jhall  marry  any 
fl^rfon  in  any  church  or  chapel^  exempt  or  not  exempt^  or  in 
any  other  place  whatjoever^  without  publication,  of  banns^  or 
without  licfncefrom  the  proper  ordinary^  Jhall  forfeit  100 /» 
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whbfuU  cofis^  half  to  thi  quan^  and  bdfU  him  thi^  wiH  fm 
in  any  cf  the  courts  cf  rtccrd  at  fVejiminfiir  \  mid  if  fmch  of^ 
ftndir  fi)ali  hi  a  prtfontr  in  any  prij^n  ar  ga§i  {aibir  than  # 
c'juftiy  gadi)  at  tbi  time  of  Juch  ^ffina  eammitiidf  and  fi>uU  b4 
dtiij  ^'.niicted  tbirnfj  then  upon  oath  mad4  offmib  impriftH- 
mtnt  vifoti  cr:e  of  tbi  judges^  and  kp9n  producing  a  c§pj  if  tba 
TiCird  of  fuch  rrjv'ftion  a  hi  Ubtwift  pnvid  upan  §ath  htfa^t 
ibi  faid  judg^y  if  'KuU -rant  bis  ivarrant  ti  thi  kitpir  9f  tha 
gaol  or  pfifon  where  fuch  iffender  is  a  prifofiir^  ta  nmovtbim 
t$  tke  gad  of  that  county  vjberc  he  is  a  prifimr^  ihgre  ta  r#- 
main  cbargid  in  extcution  with  tbt  pinalty  infU^iid  byjUs  a&% 
and  Ufitb  a.l  and  iViry  tbi  cavjis  if  bis  former  impriffitmait : 
And  ifa*»y  gaoln  or  keeper  of  any  prifonyjhail  bo  privy  l9»  or 
knowingU  permit  any  marriage  to  bo  foUmnizid  in  tffni  fiud 
prifon^  life*  e  publication  of  banns  cr  Hanci  as  aforifmid\  bt 
fiiuh  f^rfiit  100  /.  to  bi  ncoviri^  and  dijlribut^d  #f  ajonfaid^ 
Y.  176. 

Saving  neverthelefs^  to  all  archbijhops^  bijbopif  arebdoaeans 
find  otbir  ordinaries^  tbeix  vicars- general  cammijjfaries  and  ojf^* 
iials.  the  free  ixtrdfi  of  all  iccUfitifiieal  jufifi&QtM^  and  fedl 
p^WtT  and  authority  of  infliiling  all  Juch  paims  and  anfuTH  fi€ 
ihis  or  any  othir  crime  or  crimes^  as  they  mighi  havi  dam  if  this 
42^  bad  not  been  mode,     f.  177, 

And  providtd^  that  the  faid  provijion  for  marriages  da  not 
axiend  to  that  part  of  Qreat  Britain  called  Scotland,  f.  tji* 
Upon  the  aforefaid  ttatute  or  the  7  ^  8  ff^.  c.  35/  4f 
in  the  cafe  of  AJiduleton  anil  his  wile  again fl  Cr^ft^  M. 
10  G.  2.  In  prohibition  :  The  plaintifFdccIarcd,  that  bjrthc 
laid  Aatute  a  penaUy  of  10 1.  is  infli£^ed  on  every  man  vrh'o 
marries  without  licence  or  banns,  notwichiianding  which* 
be  and  his  wife  had  been  cited  into  the  fpiritual  court,  for 
being  married  hefon  eight  in  the  mornings  without  licence  or 
banns^  contrary  to  the  canon,  which  6xes  the  time  to  be 
between  eight  and  twelve^and  requiics  a  licence  or  banns; 
|hat  they  are  lay  perfons,  not  bound  by  the  canon,  and 
theretorp  pray  a  prohibition.  The  defendant,  as  to  the 
contempt,  pleads  nor  guilty ;  and  for  a  confuitation,  de<- 
fnurs.  And  after  ilvcral  arguments  at  the  bar,  lord  Hard' 
wicke  chief  juftice  this  term  delivered  the  refolution  of  the 
court  :-»In  this  cafe  three  queiiions  h^fve  been  Riade: 
I.  Whether  by  the  canons  of  1603,  lay  perfons  arc  punifli* 
^ble  for  a  clandtfline  marriage.  2.  U  not,  whether  by 
the  ranon  law  anciently  received,  the  fpiritual  court  hatha 
jurifdidlion  (o  proceed  for  a  clandeftine  marriage.  An^ 
3.  Suppofin-f  they  have  a  jurifdidion  eitbeF  way,  whether 
ibat  jurifdiction  is  taken  away  by  the  a£k  of  parltament, 

^  whict) 
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wbicfa  bath  inflided  a  penalty  of  lo  1.  As  to  the  firft :  two 
ihiiigs  are  confiderabic  ;  fird,  whether  the  laity  are  within 
fbe  words  of  thofe  canons  as  to  this  matter;  fecondiy, 
whether  there  was  a  proper  authority  to  bind  the  laity,  if 
the  words  -  do  extend  to  them.  And  as  to  the  queftiont 
whether  the  words  take  them  in  ;  thofe  which  any  way 
relate  to  this  matter  are  the  canons  62»  loi,  loi,  103/ 
and  104.  In  tjie  four  firfl  of  which^  ihere  are  no  words 
that  efied  the  parties  contrafiing:  indeed  in  the  104th 
there  are  words  relating  to  the  married  perfons,  but  they 
relate  only  to  marriages  under  void  or  irregular  licences, 
which  is  not  this  cafe:  and  therefore  upon  this  point 
we  are  all  of  opinion,  that  Uy  perfons  are  not  within  the 
words  of  the  canons  of  1603.  The  next  point  is,  whether  * 
the  makers  of  thofe  canons  had  a  power  to  bind  the  laity  : 
and  we  are  all  of  opinion,  that  proprio  vigore  the  canoni 
of  1603  do  not  bind  the  laity  ;  1  fay,  propria  vigore,  becaufe 
fome  of  them  are  only  declaratory  of  the  ancient  canon 
law.  The  fecond  point  to  be  confidered  is,  whether  lay- 
ing  afide  the  canons  of  1603,  the  fpiritual  court  hath  any 
jurifditSkion  under  the  former  canon  law  received  and 
allowed,  to  proceed  againft  the  pUintiA  for  a  clandeftine 
loarriage:  and  we  are  all  of  opinion,  that  in  this  refpe^ 
their  jurifdi£l)on  is  well  founded*  And  as  to  the  third 
point,  whether  the  ftatute  of  the  7  &r  8  ^.  hath  by  inflia- 
ingthat  penalty  taken  away  the  jurifdidion  of  the  fpiritual 
court;  it  is  to  be  obferved,  that  as  to  the  woman,  (he  in- 
difputably  remains  fubjeatotbc  ecclefiaftical  jurifdi«3ion, 
ftK  the  penalty  is  only  upon  the  man  ;  but  as  to  the  noian 
likewife,  we  are  all  of  opinion,  that  the  ecclefiaftical  jurif- 
diflion  id  not  taken  away  by  the  ftatute,  but  that  both  the 
jurifdidibns  do  well  (land  to^^ether.  And  upon  the  whole 
we  are  of  opinion,  that  there  ought  to  go  a  confultation  as 
to  all  the  points  of  the  fuit  below  but  one,  which  is,  the 
hour  at  which  the  marriage  is  ^Hedged  to  have  been  had. 
Now  as  the  confining  marriages  to  he  between  eight 
and  twelve  in  the  morning,  is  only  a  regulation  introduced 
hy  the  canons  of  i6oj,  which  we  have  determined  do  not 
bind  in  this  cafe;  it  is  of  confequence,  that  the  fpiritual 
court  be  retrained  from  making  that  any  ground  of  their 
proceedings.  In  this  refpect  therefore,  the  prohibition 
Diuft  (land,  and  a  confultation  muft  go  for  the  reft. 
Sin  1056.    2  Atijns.  656.  (*). 


{»)  S.  C.  4  Fin.  Ab.  Tit.  Canctts,  14,  2  Barn.  B.  R.  351. 
^  Jsk.  650. 

H  h  4  4.  By 


47  2  fl!9artidge* 

Felony,  4*  By  the  26  G.  2.  c.  33.     If  any  perfon  (hall  foleiii^ 

rize  matrimony  in  any  other  place  than  a  church  or  pub* 
]iclc  chape]  where  banns  have  been  ufually  publifliedt 
unlefs  by  fpecial  licence  from  the  archbifiiop  of  Canterbury ; 
or  (hall  folemnize  matrimony  without  publication  of  banns, 
unlefs  licence  be  firft  had  from  Tome  perfon  having  autho- 
rity to  grant  the  fame;  every  perfon  knowingly  and 
wilfully  fo  ofFending,  and  being  lawfully  convi^ed  thereof^ 
fhall  be  adjudged  guilty  of  felony,  and  tranfported  for 
fourteen  years,  f.  8  (Except  in  Scotland,  and  except 
the  marriages  of  quakers  or  jews  as  aforefaid.  f.  i8«) 
Marrlagie  to  be  The  profccuaon  for  fui'h  felony  to  he  commenced  with- 
?oW,  in  three  years  afier  the  offence  committed,     f.  9. 

5.  T.  9  An,  Hay  dm  and  Gould.  Before  the  delegates, 
It  appeared  th:t  Haydon  anJ  Reb^cc^  his  wife  were 
fabbatarians,  and  were  married  by  one  of  their  minifters  in 
a  fabbatarian  congregation :  the  form  in  the  common 
prayer  book  was  ufed,  except  thcveremon/  of  the  ring. 
They  lived  together  as  man  and  wife  for  feven  years,  aiid 
then  Rebecca  died.  Whereupon  Hiydon  took  out  letters 
of  adminiftration  to  her.  But  Gould  and  Margaret  bis 
wife,  who  was  flfter  to  Rebecca,  fued  a  repeal,  fuggeftiDg 
thar  Rebecca  and  Haydon  were  never  married.  And  it 
appearing  that  the  niir.ider  who  married  them  was  a  mere 
layman,  and  njt  in  orders,  the  letters  of  adminiftration 
which  had  been  granted  to  Haydon  as  her  hufband  were 
repealed  and  a  new  adminiftration  granted  to  the  faid  Mar- 
garet Gould  hei  lifter.  And  this  fentence,  upon  an  ap- 
peal, was  affirmed  by  the  court  of  delegates.  For  it  was 
held,  that  as  Haycon  dcmarided  a  right  to  himfelf  as 
hufband  by  the  eccltfiaftical  law,  he  ought  to  prove  him- 
felf a  hufbind  by  that  law  :  and  fo  the  court  ruled.  And 
a  cafe  was  citec  out  of  Swinburn,  where  fuch  a  marriage 
had  been  ruled  to  be  void,  as  to  the  privileges  attendtiig 
legal  marriages.  And  it  is  obferved  in  that  cafe,  that  an 
a£l  of  parliament  W2s  thought  neceftary  after  the  grand 
rcbellicn,  to  entitle  people  who  had  been  married  by  juf* 
tices  of  the  peace,  to  fuch  legal  advantages  of  doirfr 
thirds,  and  the  like,  as  attended  marriages  duly  folemois* 
ed  according  to  the  rites  of  the  church  of  England)  aod 
the  z&  of  the  7  b*  8  ff^.  c.  35.  fcems  to  put  thi«  mallfr 
out  of  all  doubt,  which  lays  a  penalty  on  clergymeoill 
orders,  it  tney  celebrate  marriage  in  a  clandeftine  nan- 
ner  \  for  if  the  fame  privilege*;  and  advantages  attewM 
pianiaees  fotemnized  by  the  di{I*cnter»  as  ihoTe  celebrattd 
ficcording  to  the  church  of  iLOt^ldnd,  how  cafily  woUldihaC 
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be  evaded  or  rather  rendered  of  no  effcft.  There  would 
then  be  no  occafiori  for  licence  or  banns ;  for  making 
oath ;  or  giving  fecurity  that  there  were  no  legal  impedi- 
Dients :  but  everyone  might  do  what  was  right  in  his  own 
eyes,  who  (hould  get  himself  admitted  of  a  diflenting 
congregation.     Rgad,  Tit.  Marriage,     i  Sali,  119. 

But  marriages  by  Romifli  priefts,  whofe  orders  are  ac- 
knowledged by  the  church  of  England,  have  been  deemed 
to  have  the  effcAs  (•f  a  legal  marriage,  at  leaft  in  fome 
inftances ;  as  in  the  cafe  of  Mr.  Frlding^  who  was  mar- 
ried by  t  RomiQi  prieft  to  Mrs.  IPadfw^rth:  This  was 
held  to  be  fuch  a  marriage,  as  to  make  it  fdony  in 
bim  to  marry  afterwards  to  theduchefs  oi  Qitveland,  Read. 
7//.  Mar. 

And  in  H^tgrn^ris  cafe,  M,  5  Ann,  where  the  wife 
fued  in  the  fpintual  court  for  alimony,  and  in  fad  the 
buiband  was  an  anabaptid,  and  although  he  had  a  licence 
from  the  bi(hop  to  marry,  yet  he  married  this  womap 
according  to  the  forms  of  their  own  religion  \  Holt  chief 
Juftice,  upon  the  prohibition,  faid.  By  the  canon  law,  a 
ContraA^^  verha  de  prafenti  is  a  marriage,  fo  is  a  contrail 
ptr  verba  defwuro  if  the  contraA  be  executed  and  he  does 
take  hrr;  this  is  a  marriage,  and  they  cannot  punifli  for 
fornication,  but  only  for  not  folemnizing  the  marriage  ac- 
cording to  the  forms  prefcribed  by  law,  but  not  fo  as  to 
declare  the  marriage  void.     2  Salk.  438. 

But  now  by  the  2(JG.  2.  r.  33.  If  any  perfon  Ihall 
fole'mnize  matrimony  {except  tn  Scotland^  and  except 
Quakers  and  Jews  a^  aforefaid)  in  any  other  place  than  in  a 
church  or  public  chapel  where  banns  have  hen  nfuallj  puh^ 
fijhed^  unlefs  by  fpecial  licence  from  the  archbifhop  of  Can- 
terbury ;  or  (hall  fofemnize  the  fame  without  lawful  banns 
or  licence  :  fuch  marriage  (hall  be  null  and  void  to  all  in- 
tents and  purpc<fes  whatfoever.     f.  8. 

Except  in  Scotland]  The  paflage  into  Scotland  being  left 
open  by  this  aA,  many  perfons  have  found  their  way  thi- 
ther to  be  married,  in  a  manner  v(  ry  clanJedine  and  irre- 
gular. And  there  hath  been  diverfity  of  opinions  concern- 
ing the  validity  of  fuch  marriages. 

Lord  Stair^  in  bis  Inftitutions  of  the  Law  of  Scotland, 
page  26,  fays,  <^  The  public  folemnity  of  marriage,  is  a 
matter  of  order,  juftly  introduced  by  pofitive  law,  for  the 
certainty  of  fo  important  a  contrail;  but  not  efl'ential  to 
marriage.  Thence  arifes  the  diflindtion,  of  public  or 
folemn,  and  private  or  clandeftine  marriages.  And  al- 
though perfons  who  a£t  contrary  thereto  may  be  juftly 
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puniflied  (as  in  fome  nations  by  exduficn  of  the  ifliie  of 
fucb  marriages  from  fucceffion)|  yet  the  marriaae  cannot 
be  declared  void  and  annulled ;  and  fucb  exclufions  feem 
very  unequal  againft  the  innocent  children.  But  by  the 
cuftom  of  Scotland,  cohabitation^  and  being  commonly 
reputed  man  and  wife,  validates  the  n^arriage,  gives  the 
wife  light  to  her  thirds,  who  cannot  be  excluded  there- 
from, if  flie  was  reputed  lawful  wife,  and  not  quefiioned 
during  the  huiband*s  life,  till  the  contrary  be  clearly  , 
proved.** 

Mr.  Erjkifii^  in  his  Principles  of  the  Law  of  Scotland, 
pages  62  and  649  fays,  **  It  is  not  neceflary  that  mar- 
riage be  celebrated  by  a  clergyman.  The  coiifent  of  pas- 
ties may  be  declared  before  any  magiftrate,  or  fimply  befoie 
witnciles.  When  the  order  of  the  church  is  obfei  ved,  the 
marriage  is  called  regular ;  when  otherwife,  clandeftinc. 
Towards  a  regular  marriage,  the  church  requites  procla* 
mation  of  banns  in  the  churches  where  the  bride  and 
bridegroom  refide.  Formerly,  not  only  bifliops^  but 
prefbyteries,  aflumed  a  power  of  difiieniing  with  procla- 
mation of  baons  on  extraordinary  occafions :  but  ibis  haib 
pot  been  exercifed  fince  the  revolution.** 

In  M'D»uair%  Inftitute  of  the  Law  of  Scotland, 
Vol.  I.  p.  112,  he  fays,  *<  Marriage  is  peifeded  by  fole 
confent ;  for  carnal  knowledge  is  only  the  confummation 
of  it.  Marriage  is  either  foIemn«  or  clandeftine.  A  (b- 
lemn  marriage  is  that  which  is  celebrated  by  a  roinifter  of 
the  eftablifhed  church,  or  one  having  the  benefit  of  the 
toleration  ad,  after  due  proclamation  of  banns.  This 
ought  regularly  to  be  done  three  feveral  Sundays,  in  the 
churches  refpedlively  where  the  parties  frequent  divine 
fervice;  but  if  they  belong  to  an  epifcopal  meeting,  it 
muft  be  done  in  their  congregation,  ^nd  likewife  in  the 
pariOi  churches  where  the  parties  refide  \  and  in  cafe  the 
minifler  of  fucb  pariih  (ball  negledi  or  refufe  to  publifli 
the  banns,  it  is  declared  fufficicnt  if  done  in  the  epifco- 
pal congregation  alone.  But  the  public  folemnity  is  only 
a  matter  of  order,  and  not  eilential  to  marriage  i  and 
therefore  by  the  law  of  Scotland,  not  only  a  marriaee 
folemnized  by  any  minifter  or  prie^  is  good,  but  likewife 
cohabitation  as  man  and  wife,  fuificiently  afcertains  the 
marriage,  not  called  in  queftion  duiing  their  joint  lives. 
Thofe  marriages  which  are  not  folemnized  according  to 
the  order  of  the  church,  are  termed  claiuleftine.  Not- 
withftanding  that  clandefiine  marriages  are  equally  bind* 

^ng  with  ful^mn  OQCs>  cpitain  penalties  axe  impofcd  upon 
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the  ptrtiest  who  thereby  aft  contrary  to  the  order  of  law ; 
tbcfe  are  imprifonfiicnt  for  three  months  and  a  penalty 
upon  the  parties,  with  perpetual  banifiiment  or  oth«r 
arbitrary  puntfiirriL'^t  upon  the  perfon  that  folen^nizes  the 
marriage,  Ot  old,  the  parties  loft  their  refpcAive  in* 
terefts  of  Jus  mariti  j^vdjus  ritHi^it;  but  that  afterwards 
was  altered.  Perfons  refiding  ip  Scotland «  who  marry  in 
England  oi:  Ireland,  without  proclamation  of  bannt  in  . 
fduc  coycfe,  are  fubjed  to  the  pains  of  clandeftine  mar- 
riages.  And  the  witocfles  to  an  irregular  marriage  are 
Aibjed  to  a  fine." 

But  whether  clandeftiqe  marriages  in  Scotland,  of  Bug* 
Js(h  parties,  who  retort  thither  to  evade  the  Englilh  lawi^ 
ihall  be  fuftained  in  Eneland,  hatb  been  doubted.  And 
very  learnefl  men  have  queftioned,  notwithftanding  tbit 
fuch  ourriages  are  valid  by  the  law  of  Scotland,  whether 
they  are  efFeftive  in  England.  Where  parties  are  bound^ 
by  the  laws  of  their  own  country>  to  execute  any  import- 
ant ad  or  contraA  with  certain  folemnities ;  it  ir  doubted 
whether  they  can  elude  their  ow.n  law>  by  going  puvpofely 
-  IP  another  country  where  fuch  folemnities  are  not  effential, 
and  Chen  rerornlng  immediately  when  the  ad  is  done.  It  Is 
a  queftion  of  put>lic  law ;  and  the  moft  celebrated  writers 
po  public  law  have  holden,  that  fuch  an  aft  isffaudu* 
lent  i  it  is/ranilim/^cfritifif  which  the  laws  of  all  nations 
fdifailow.  In  the  cafe  of  Robin/Qn  and  Blamd^  M*  I  G.  3. 
which  was  ufKm  a  fecurity  given  in  France  for  money 
chfre  loft  at  play,  wherein  the  locality  of  the  tranfaftion 
cine  in  queftion,  there  is  an  Mitr  ohfervation  of  lord 
Mansfield,  very  remarkable.  *^  As 'to  the  money  won  at 
play,  by  the  rule  of  the  law  of  England,  no  a^ion  can  be 
n^aiotained  for  it.  To  this  it  has  been  objefted,  that  the 
contrad  was  made  in  France :  therefore  the  law  of  France 
muft  prevail,  and  be  the  rule  of  determination  ;  by  which 
law,  it  is  alledged,  that  the  money  is  there  recoverable 
before  the  oiarflials  of  France,  who  can  Inforce  obedionce 
la  their  fentences  by  imprifonment.  I  admit  that  there 
are  many  cafes,  where  the  Uw  of  the  place  of  the  tranf- 
adton  (hall  be  the  rule :  and  the  law  of  England  is  as 
liberal,  in  this  refpeft,  as  other  laws  are.  It  has  been 
laid  down  at  the  bar,  that  a  marriagi  in  a  foreign  country 
muft  be  governed  by  the  law  of  that  country  where  the 
snarriage  was  had.  Which,  in  general,  is  true.  But 
tte  marriages  in  Scotland,  of  peribns  going  from  henoe 
Car  tb^  purpofe,  were  inftanced  by  way  of  example. 
Tbij  may  coipe  nnder  a  very  different   confideration  1 
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jocor^Dg  to  tbe  ossdioo  t£  HiiicnB,  f;.  33.  and  oditr 
«  vrjscn  (i>  No  i«db  ca^  'bss±  iti  tan fingaed  in  Ea^ 
bed,  czcq»c  o-c,  <£  1  murisigt  jc  0£eBB  ^  vasci  cawie 
bt/ore  lori;  Hir^vacke;  vba  or^«d  is  to  be  tried  io 
tbe  ecclc£aj'*scftj  coun:  biix  tSc  yosstz  bib  came  of 
a^e,  aoc  t&e  pariie^  were  BJtrrJec  <r»'cr  1:^:3  ;  and  ib 
ffee  master  wu  oercr  broD^bt  to  a  liuL*'     £ar.  M^msf. 

But  io  Bmliert  Lav  o*  Ax?  ^rzar,  pu  sij.  there  is  a 
iboftootc  oi  a  cafe  vbctciii  :iiis  foiax  vxs  a^svaris  <Se- 
tericined,  upor.  an  appeal  !o  ibe  ct'itr£Tfs  ;  liz.  ^  Csmfim 
9aA  Btmrcr§it^  I  Dec.  1768.  T^'^  appellant  and  refpond- 
coC«  both  £ngL(h  fubjsctf,  aoi  the  £;f«23aot  being  uoder  ^ 
age,  rao  awa;«  without  the  coo  cot  of  bet  eoatdtan,  aod 
were  mariicd  ia  Scotland  ;  anJ  00  a  luit  brought  in  the 
fpiiitual  court  to  annul  the  mairsage,  it  was  boiden  that 
the  mafri^ee  was  good." 

fybere  kimrnt  bive  hien  mfmaOf  thUitei]  E.llG.  3. 
Km  and  NtribJUid.  Two  juflices  of  the  peace  had  made 
00  order  to  reoK>ve  MigaJ  jBnt§^  widow  ot  y9jfpi  7««cr« 
lirom  the  parifli  of  King's  Ntrism  to  the  parifli  of  IJ»fihfuii^ 
which  laft  parifli  appealed  to  the  quarter  ieffions  $  and  thejf 
confirmed  the  original  order,  and  ftated  fpeciaUj :  That 
the  pauper  Migaii  J^ms  being,  whtlft  fide,  a  ictdcd 
inhabitant  at  AV«^*r  ^9rten  in  the  jfcar  1775,  intermanied 
with  J9fefh  JiKfS  a  fettled  inhabitant  at  NcthfitU^  at 
Bust  ley 'biL  chapel,  in  the  paiiOi  of  Kingjwinfwrd  in  the 
county  of  Suff5rd^  which  was  ereded  in  the  ye.ir  1765, 
and  then  duiy  confecrated,  and  in  which  divine  fervice 
had  been  publicly  and  regularly  celebrated  ever  fince;  and 
wherein  banns  of  marriage  had  been  often  publitbed,  and 
marriages  celebra;ed,  previous  to  the  marriage  hi  queftton: 
that  the  faid  chapel  was  a  new  one,  ereded  iince  the 


(y)  Sxpe  fit  ut  adolefcentes  Tub  caratoribus  agentet,  forti- 
vos  amores  nupciis  cooglutinare  cupieiices,  abeant  in  Fri6aoi 
orientalem  aliave  loca,  in  quibu>  curatorum  coofenfus  ad  aa- 
trimonium  non  requiriiur  juxta  leges  Romaoasqusc  apud  nos 
hac  parte  ce/rnnc.  Celebrant  ibi  matrimonium  et  mox  rede- 
UDt  in  patriain.  Ego  ita  exillimo  hanc  rem  oianifedo  perti- 
nere  ad  cverfioncm  juris  noftri ;  ac  ideo  ron  tfft  magiftrstos 
heic  obligatos,  e  jure  geniiom  ejufmodi  noptias  agoofcere  et 
ratas  habere  :  muiccque  magis  llatuendom  rfl,  cos  contra  jos 
gentium  fuccre  videri,  qui  civibus  alieni  imperii  fua  facilitate 
jus  patriis  Irgibus  contrarium  fcientes  vofentet  iropertiantor. 
Huher.  ad  Band.     L.  I.  7'.  3.     Dt  c9tiflidM  Ugum,  §  8. 
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marriage  a£},  and  not  ere£led  on  the  foundation  of  ont 
that  was  ancient ;  and  no  act  of  parliament  was  obtained 
for  ercdiing  the  faid  chape),  or  for  celebrating  marriages 
there.  The  two  orders  being  removed  by  certiorari  into 
the  king*s-bench,  the  only  queftion  appeared  to  be,  wbe* 
ther  the  maria^e,  upon  the  t'a^&s  ftated  relative  to  the  cha* 
pel,  was  void  by  the  proviflons  of  the  faid  adt.  On  its 
being  moved  for  a  rule  to  (hew  caufe  why  thefe  orders 
ihould  not  be  quafhed,  lord  Mansfield  feemed  to  difcou- 
rige  the  attempt  to  try  a  iqueftion  of  fuch  ferious  confe- 
queiice,  in  a  collateral  way,  on  a  fettlement  cafe;  and 
{M^  he  would  turn  the  parifli  compUintng  of  the  removal, 
round,  if  he  could.  On  {hewing  cauie,  the  counfel  in 
fupport  of  the  orders  admittrd>  that  when  the  validity  of  a 
marriage  under  the  marriage  adl  becomes  a  queftion  in  the 
cafe  of  a  fettlrment,  it  is  not  neceflary  that  there  ihould 
have  been  a  fcntence  of  the  fpiritual  court  in  order  Co 
entitle  the  p<)rtics  interefted  to  (hew.  the  nullity  of  fuch 
marriage ;  but  they  contended,  that  the  words  ufually 
pubiijhid  ougl^  to  be  conftrued  to  mean  ufually  at  the  time 
when  the  marriage  in  queftion  took  place.  If  fo,  there 
was  enough  tUced  in  the  cafe,  for  the  court  to  confider 
rhis  as  a  chipe)  in  which  banns  had  been  ufually  publi(bed« 
The  word  often  is  nearly  tantamount  to  ufually ;  but,  if  it 
were  not,  yet  as  it  is  a  rule  that  an  order  of  felfions  is 
always  to  be  fupported,  unlefs  fomething  appears  ex« 
prefsly  on  the  face  of  it  which  (hews  it  to  beagainft  law, 
the  court  would  intend  ihis  to  be  fuch  a  chapel  as  the  a& 
required,  if  the  conftrud^ion  contended  for  on  the  other 
fide  (hould  prevail,  t'lis  a6>  would  prove  a  trap  to  clergy- 
men and  innocent  perfons,  who  could  not  be  expe£ted  to 
fearch  into  hiftory,  to  difcover  the  exa<S^  time  when  mar- 
riages firft  began  to  be  celc^brated  in  any  particular  chapel. 
It  IS  hird  perhaps  to  draw  a  line,  but  here  a  ufage  is 
clearly  eliablifhed  long  before  this  marriage  took  place.— 
On  the  other  hand,  againft  the  validity  of  the  marriage, 
it  was  argued,  that  the  a6t  is  to  be  conitrucd,  as  if  the 
cafe  had  happcntd  the  day  afier  it  paH'ed.  Ufage ^<# 
could  not  vary  the  cafe ;  for  to  give  operation  to  ufage,  it 
muft  have  a  legal  commencement.  Arguments  of  hardfhip 
and  inconvenience  can  only  be  retorted  to  when  the  law  is 
doubifuU  but  here  the  words  of  the  ftatute  are  clear.  This 
is  no  more  a  trap  than  any  other  prohibitory  law.  After 
the  paffing  of  the  ad,  no  marriages  have  been  attempted 
to  be  cele'jrated  in  Lincoln*s-Inn  chapel,  Gray's-inn  cha- 
pel, and  many  oihers,  altho*  they  are  old  chapels,  becaufe 
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bannt  had  not  been  ufualljr  publiihcd  in  them  i  and  it 
would  1>e  abfurd,  if  a  chapel  ere^ed  fince  the  a^  (bouM 
be  in  a  hetfer  fituatton  in  that  rcfpleft,  than  thofe  which 
had  exifled  long  before.— Lord  Mmiifiiii:  For  a  loog 
time  I  was  much  averfe  to  a  determination  of  this  point, 
in  fuch  a  queftion,  and  between  fuch  parties.  •  But  upon 
more  confideration,  I  think  we  ought  now  to  decide  it; 
If  there  has  been  an  abufe,  we  ought  to  flop  it  as  early  ai 
poffible.  A  delay  might  lead  to  a  fuppofttibn  that  «e 
doubt,  where  in  truth  we  do  not ;  and  any  fubfeqneot 
inconvenience,  in  confequence  of  our  fuppofcd  doubt, 
might  be  chargeable  upon  us.  The  ad  clearly  ine«at 
chapels  exifting  at  the  time,  it  fa>s,  the  baoos  fball  be 
publiflied  in  the  parifh  church,  or  in  fome  public  chipcl 
belonging  to  fuch  parifti  or  chapelry,  wherein  the  parties 
to  be  married  (hall  dwell.  There-is  no  chapelry  here.  I 
am  of  opinion,  that  this  marriage  was  void  'by  the  pttwi- 
fionsof  the  ftatute.     D%uglai^  634. 

Soon  after  this  determination,  a  bill  was  brought  iotd 
parliament,  and  pafied  into  a  law,  reciting,  that  whereas 
fince  pafling  the  ad  of  a6  G.  2.  divers  churches  and  pob- 
lie  chapels  have  been  txzdit^  and  confecrated,  and  diar- 
tiages  folemnized  therein,  but  by  reafon  that  in  foch 
churches  and  chapels  banns  of  matrimony  had  not  bccfl 
ufually  publifhed  before  or  at  the  time  of  pafling  the  faid 
ad,  fuch  marriages  have  been  deemed  to  be  void  \  thef^ 
fore  enads.  That  all  marriages  folemnized  or  to  be  ib- 
lemnized  before  Aug.  i.  1781,  in  any  church  or  puUic 
chapel  ereded  and  confecrated  fmce  the  making  of  ibC 
faid  ad,  fliali  be  as  good  and  valid  in  Uw,  as  if  they  bad 
been  folemnized  in  parifh  churches  or  publx  cbapds 
having  chapelrics  annexed,  and  wherein  banns  had  beta 
ufually  publiflied  before  or  at  the  time  of  pafling  thefud 
ad  :  and  clergymen  having  folemnized  the  fame  (hall  bl 
indemnified  ;  and  the  regiflers  that  have  been  made  ff 
fuch  marriages  fl^all  be  removed  to  the  parifli  cbtfcbi 
and  there  kept  as  the  regifteis  of  fuch  parjfli.     at  Q*y 

^'  53- 

[Note,  this  ad  relates  only  to  marriages  celebrMi  ii. 

churches  or  public  chapels  ereded  Ji  a  the  faid  riMni^ 

ad  of  26  G.  2.     Such   as  had  been  ereded  a  \0mgti9f 

fliorter  time  lifare^  are  not  provided  for  by  thia  MMW 

law.     As  to  thefe,  the  matter  is  flill  left  open  ;  whilkiBr 

eludes  in  it  this  important  qucflion,  How  far  dM  fltd 

uJk4iUy  fliall  be  underftocd  to  extend.] 
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VL   F$rm  cf  folemnization. 

1.  By  tlie  ftatute  of  the  26  G.  %.  c.  33.    All  marriages, WttoeOtpfe* 
fhall  be  folemnized  in  the  prefence  of  two  credible  wi^-^'^'^* 
nefies  at  the  lead ;  beiides  the  minifter ;  who  fhall  figii 

their  atceflation  thereof,     f.  15. 

2.  And  at  the  time  of  the  celebration  of  the  marriage )  Impeaiiimn 
the  minifter  reciting  the  caufes  for  which  matrimony  was  ■^^••*" 
ordained,  (hall  fay,  *'  If  any  man  can  (hew  any  juft  caufe 

*^  why  thev  may  not  lawfully  be  joined  together  let  him 
**  now  fptak,  or  elfe  hereafter  for  ever  hold  his  peace«* 
Rukr, 

And  then  fpeaking  unto  the  perfons  that  (ball  be  mar^ 
rird,  he  fhall  fay ;'  ^'  I  require  and  chaVge  you  both,  as 
^*  ye  will  anfwer  at  the  dreadful  day  of  judgment  whc« 
**  the  ftcrers  of  all  hearts  (hall  be  difclofed,  chat  if  either 
««  of  you  know  any  impediment,  why  you  may  not  be 
*'  lawfully  joined  together  in  matrimony,  ye  do  now  con* 
^^  kd  it  i  for  be  ye  well  aflured,  that  fo  many  as  are  cou* 
**  pled  together  otherwife  than  God*s  word  doth  alleir« 
**  are  not  joined  together  by  God,  neither  it  their  matri- 
•*  mony  lawfal."     Ruhr, 

At  which  day  of  marriage,  if  any  man  do  alledge  and 
declare  any  impediment  why  they  n^ay  not  be  coupled  to- 
gether in  matrimony  by  God's  law,  or  the  laws  of  thb 
tealm  ;  and  will  be  bound,  and  fufficient  fureties  with 
Mm  to  the  parties,  or  elfe  put  in  a  caution  (to  the  fult 
Yalue  of  fuch  charges  as  the  perfons  to  be  married  io 
thereby  fuftain)  to  prove  his  allegation;  then  the  folenv- 
iMSation  muft  be  deferred  un:il  fuch  time  as  the  truth  be 
tried.     Ruhr, 

3*  If  no  impediment  be  alledged,  then  the  marriage  (hall  Rlafir 
go  00;  and  after  the  parties  have  declared  their  mutual 
adSmt,  and  have  tdken  each  other  in  marriage  according 
to  the  form  prcfcribed,  then  the  man  (ball  give  unto  the 
woman  a  ring,  laying  the  fame  upon  the  book,  with  the 
•ccttftooied  duty  to  the  prieft  and  clerk.  And  the  prieft 
taking  tbe  ring,  (hall  deliver  it  unto  the  man  to  put  it  oH 
the  fourth  finger  of  the  woman's  left  hand  ;  and  the  man 
holding  the  ring  there,  and  taught  by  the  prieft,  (hall 
fay,  **  With  this  ring  I  thee  wcid,  with  my  body  I  thee 
*^  wor(hip,  and  with  all  my  worldly  goods  I  ihee  endow." 

I  Which 
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*V  -.;:;-  ^.1  -Tcda  arr  beft  -xplaised  by  lis  rubrick  6f 
the  2  £-  J.  '.v-.ich  -x-u  tnui  :  **  The  axaa  fliall  give 
^  !trto  r*e  A'^-njn  z  rme*  ^od  oihcr  lokess  cf  fpou'ige^ 
^  V  -z''in  or  i:v^r.  laving  tne  -Ame  jpoo  the  book,  Had 
•*  tfte  min  :23z^  t  ?v  '.hr  oririt  ihajl  'at,  ^"irii  this  fing 
•*  i  '.tier  wcJ,  :tiis  20:3  anJ  a  vcr  i  cnce  siwci**  aod  thffi 
ttuic  o'*:rr  wor'i?,  •*  wifn  ail  my  worisl?  goods  I  ibee 
^  ^nit  .w/'    were    :£:::verca   ^iiti  a  mure  peculiar  figni- 

Tr^c  'ir?  3C  Srfi  <irr3rding  to  SuriTr^snt]  WIS  ooc  of 
goiii  rut  or  :rcn,  acar;ict3  with  an  aa^manc ;  the  metal 
bare  aaa  duraoie,  :un.;.inz  :oe  dar  :nce  and  perpetuity  of 
the  con:racr.  Howbcu  he  uys!  it  ik.lleth  not  ac  tkis  day 
what  T.STiii  :.;e  H-.-t  b;:  ar :  the  r't-^rni  of  it  being  round  aod 
Wicnour  enii,  Joch  .mpor:,  tsatthc:r  !ovc  tboitld  circnlate, 
aii'i  Sow  ccntinuai.r.  The  njccr  on  which  this  ring  is 
to  he  worn,  is  me  rburtn  cnger  ur  cne  Iclt  baod  ncztuoto 
the  liu.'e  firi^r,  beca-j*e  there  was  fuppofcd  a  vein  of 
bicod  :o  ,,a(i  tzotn  t«1tcce  unto  the  heart.  Su,ash.  Aiatr* 
Csmf.     fed  [5. 

Jn  the  Roman  rirjil,  there  is  a  beneJuEtion  of  the  fing 
and  a  praver  that  (he  who  wean  it  may  concmue  in  per- 
fect lo\e  and  ticeiicy  to  her  hufbiiad,  and  in  ttjg  tear  of 
God  ail  her  days. 

4.  By  the  rubrirks  cf  the  2  and  of  the  5  EJ.  6.  The 
new  mariied  per  ons  were  required  on  the  fame  day  of  i&eir 
marrMjt:  to  receive  :he  Kcly  cooimunxn. 

i^ut  hy  the  prefcnt  rubrick,  it  is  only  declared  to  be 
convenirnT,  that  the  new  rrarrieJ  pcrfons  (hou'd  receive 
the  ^'^ly  corrmunion  at  the  time  ot  their  marriage,  or  at 
the  fir!^  opportun  :y  afterwards. 

5.  By  rhc  rubricks  ct"  trie  2  and  of  the  5  EJ.  6.  After 
the  grci  c\  was  to  ^c  a  fernon,  wherein  ordinarily  the  of- 
fice  Of  a  man  and  wife  ihould  be  declared,  according  to 
holy  fcrij)ture  ;  or  if  th?re  were  no  ferniDn,  then  the  mi* 
niltrr  W4S  to  re  a  i  fcveral  fentcnces  out  otfcripcure,  fctting 
forrh  fhc  fuid  duties. 

A  d  hy  the  prc-fcnt  rubrick,  If  there  be  no  fermon  de- 
clarine  the  durie^  of  man  and  wife,  then  the  minlAcr  fiiall 
lead  the  fame  fen:cnces  as  aforefaid. 


VII.    Fee  for  marriage. 

rnrip/rn.       Ifc  '^0  f.rm-y  injain^  flat  no picrament  of  iht 
iluuh  jlatl  ic  driicd  to  any  one  upon  tb(  accQunt  of  any  ftm  of 

mintjf 


iQBidrtiiige^  4^1 


mtniyj  nbr  Jhall  mairim^  hi  hindnd  thenfore:  hnauft  if 
gmj  ihifif  hath  ban  aceu/toihid  tc  hi  given  by  the  pens  itfH^ 
tiin  0f  the  fmthful^  Wi  will  thai  juftia  be  d§ft£  thirtupm 
to  tk$  chunbis  by  the  Minary  $f  thi  place  oftenk^trM* 
Lihd.  278; 

That  no /acrament  of  tbt  ihitrih]  Which  were  feveni  of 
which  macrimonv  was  one* 

SbaU  be  denied }  Or  delajred.  Lindu).  278. 

Upon  thi  account  ofanyfum  ofm6ney\  That  is,  u fed  to  be 
paid  or  taken  in  the  adminiftration  of  anjr  of  the  facra* 
oients.     Lind.  278.  (2) 

Net  jhall  matrimony  bt  hindrcd  ihereJoTe'\  But  by  the  ru« 
brick  in  the  office  of  matrimony,  at  the  time  of  delfterin(( 
the  ring,  the  man  fliall  alfo  then  lay  down  the  accuftomed 
duty  to  the  prieft  and  clerk.  Which  if  he  Oiatl  refufe  to 
do  \  whether  the  minifter  is  bound  to  proceed  neverthelefs^ 
doth  not  appear  from  any  rubrick  or  canon. 

Hath  been  accuftomed  to  be  given]  That  is,  of  old,  and 
for  fo  long  time  as  will  create  a  prefcription,  altho*  at  firft 
given  voluntarily.  For  they  who  have  paid  fo  long,  are 
prefumed  at  firft  to  have  Douod  thcmfelves  voluhtartljf 
thereunto.    Lind»  279. 

And  tMs,  it  is  faid,  is  recoverable  by  Uw,  ift  fitch 
t>lacc8'and  cafes  only,  where  there  is  a  cuftom  for  the  ciay« 
lAent  thereof,  upon  perfoimance  of  the  duty.  Boh.  L.  of 
Tith.  144^  5. 

Mr.  John/on  fays,  it  was  an  ancient  cuftom,  that  mar- 
riage (hould  be  performed  in  no  other  church  but  that  to 
which  the  woman  belonged  as  a  pariQiioner  ;  and  therefore 
to  this  day,  the  ecclefiaftical  law  allows  a  fee  due  to  the 
curate  of  that  church,  whether  (be  be  married  there  or 
not.  And  this  fee  was  ezprefsly  referved  for  him  by  the 
words  of  the  licence,  according  to  the  old  form,  which 
ifl  not  yet  difufed  in  all  diocefes*  But  it  is  faid,  that 
judgment  hath  been  otherwife  given  in  the  temporal  courts. 
John/.  188,  189. 

So  in  the  cafe  of  Thompfin  and  Davenport^  Af»  13  ff^. 
The  plaintiff  libelled  againft  the  defendant,  fetting  forth 
a  cuftom  in  the  parifli  of  Ellington  in  Derbyfliire,  that 
-of  every  woman  who  is  a  pariibioner,  and  dwelleth  there, 
and  marrieth  with  a  licence,  the  huibaiid  at  the  time  of 
the  marriage,  or  foon  after,  (hall  pay  to  the  vicar  5  s  as 


m^-^ 


(s)  Set  3ptfcflnitien>  in  the  note. 
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av  accuftoDied  fee ;  and  (o  brought  his  cife  within  tbil 
cufiom  ;  the  defendant  fuggefted  for  a  prohibition,  that 
all  Guftoms  ire  uiable  at  common  law,  aodtbat  the  plain* 
tif  had  libelled  againft  him«  fetting  forth  the  cuftom 
as  aforefaid.  And  a  probibicion  was  granted.  LtaWm 
1059. 

And  in  a  la*e  cafe,  upon  an  appeal  to  the  archer.  Sir 
George  Lee  not  onl)^  declared  againft  the  CMfiom  as  an 
uoreafonable  cuftom,  but  gave  cotts  againft  the  clergynn^ 
with  fome  warmth. 

And  Sir  William  Blackftone  fayf,  of  common  right  00 
fee  is  due  to  the  minifter  for  performing  fuch  like  branches 
of  his  duty,  and  it  can  only  be  ruppor:ed  by  fpecial  culiom; 
but  no  cuftom  can  fupport  the  demand  of  a  fee  without 
performing  them  at  all.     3  B!aLk.  90.  (<a) 

VIII.  Regijter  of  marriage. 

By  the  26  G.  2.  c,  33.  The  churchwardens  and  chapel- 
wardens  of  every  parilh  or  chapel ry  (hall  provide  proper 
books  of  vellum  or  good  and  durable  paper,  in  which  alt 
knarriag^s  and  banns  of  marriage  refpedively  there  pub* 
)t(hed  or  folemnized  (hall  be  regiftereJ  ;  and  every  page 
thereof  flull  be  marked  at  the  top  with  the  figure  of  the 
number  of  every  fuch  page,  beginning  at  the  fecond  leaf 
with  number  one  ;  and  every  leaf  or  page  fo  numbered  (halt 
be  ruled  with  lines  at  proper  and  equal  diftances  from  each 
other,  or  as  near  as  may  be;  and  all  banns  and  marriages 
pubiithed  or  celebrated  in  any  church  or  chapel,  or  within 
any  fuch  pari(h  or  chapeiry,  (hall  be  refpe&ively  entered, 
regiftered,  printed,  or  written  upon  or  as  near  as  con- 
venicntiy  may  be  to  fuch  ruled  lines,  and  fliall  be  iigncd 
by  the  parfon  vicar  miniver  or  curat. ,  or  by  fome  other  per- 
fon  in  his  prefence  and  by  his  diieflion;  and  fuch  en- 
tries fhall  be  made  as  aforefaid  on  or  near  fuch  lines  in 
fucceffive  order,  where  the  paper  is  not  damaged  bj  ac« 
cident  or  length  of  time.  And  all  books  provided  as  afore- 
faid,  ftiall  be  deemed  to  belong  to  fuch  parifli  or  cha- 
pelry  refpeflivelv.     f.  14. 

And  immediately  after  the  celebration  of  every  mar* 
rtage,  an  entry    thereof   (hail  be  made  in  fuch  legifter  ; 


(«)   i^^m.  450.    2^/^01.1558.     iBarmMrd.  ^.J^.  159. 

in 
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In  which  entry  or  regiSer  it  (hail  be  exprefled,  that  the 
Cud  marriage  was  celebrated  by  banns  or  licence ;  and  if 
both  or  either  of  the  parties  married  by  licence  be  under 
age,  with  confent  of  the  parents  or  guardians  as  the  cafe 
(hall  be ;  and  (hall  be  figned  by  the  minifter  with  his  pro- 
per addition,  and  alfo  by  the  parties  married,  and  attefted 
by  two  witneiTes  prefent  at  the  folemnization  of  fuch  mar- 
riage,   f.  15* 

Which  entry  (ball  be  made  in  the  form  or  to  the  cflFeft 
following)  viz. 

A-  B-;  •/  [;^]^-i*  _— WC.D. ./  [;y 

cbaptlj  ^ 

'  [w]  «'^*/#«'  •/  ISS^]  '*" — ''^  '^ 

■  >  i«  ib^yiOT"    .  ■  ■  ■ 

^BymiJ.Jn  I    Vicar    I 

UGuratiJ 

A  B.  . 
This  marriagi  was  f$UmHi%i4  bit^vien  us  q*  j^*  in  tbiprg" 

w/#/q  H    /is. 

And  if  any  perfon  (hall  knowingly  and  wilfully  infert 
yn  caufe  to  belnferted  in  fuch  regifter  book  any  falfe  en- 
fry  of  any  matter  or  thing  relatifig  to  any  marriage ;  or 
felfly  make  alter  forge  or  counterfeit,  or  caufe  or  procure 
CD  be  fialfly  made  altered  forged  or  counterfeited,  or  affift  in 
falfly  making  altering  forging  or  counterfeiting,  any  fuch 
entry  in  fuch  regifter ;  or  utter  or  publifli  as  true  any  fuch 
faUe  altered  forged  or  counterfeited  regifter  as  aforefaid, 
or  a  copy'  thereof,  knowing  the  fam*6«to  be  falfe  altered 
forged  or  counterfeited  ;  or  if  any  perfon  (hall  wilfully  de« 
ftroy  or  caufe  or  procure^  to  be  defiroyed,  any  regifter  book 
c)f  marriages,  or  any  part  therec^,  with  intent  to  avoid  any 
inanriagje,  or  to  fubje^  any  perfon  to  any  of  the  penalties 
of  this  aA ':  he  (hall  be  guilty  of  felgny  without  benefit  of 
dergy.    f.  x6. 

A  doubt  hath  J>eeo  made,  in  what  manner  a  marriage 
iPelebrated  by  virtue  of  a  fpecial  licence  from  the  archbifhop 
o#  Gamerbary,  (hall  be  regiftered ;  efpecially  where  the 
mrriagris(blemnised  in  a  private  houfe,  and  by  a  clergy* 

I  i  a  maa 
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mtn  not  being  tbe  incumbent  of  the  ptiifli^  ind  the  in- 
cumbent refuics  to  permit  the  fame  to  be  entered  in  the 
parifh  regifter*  But  the  doubt  feemeth  tobe  felred  by  cbe 
words  of  tbe  tSt  itfeif:  The  regifter  book  of  marriage 
is  of  the  goods  of  the  pariOi.  and  confequently  tbe  church- 
wardens (and  not  the  minifier)  ought  to  have  the  keeping 
thereof;  and  the  z&  hy$,  all  marriages  celebrated  in  any 
church  or  chipel,  or  wiiUn  anyfucbpari/b  mr  cbapdry^  fliall 
be  entered  in  fuch  regiiler ;  and  therefiore  if  the  church- 
wardens  (bail  rcfufe  to  produce  the  regitter  book  for  that 
purpofe,  they  may  be  compelled  thereunto  by  legal  pro* 
cefs:  for  where  a  thin^  by  any  aA  of  parliament  is  required 
to  be  done  %  that  alfo  is  required  without  which  the  thing 
itfeif  cannot  be* 

Another  doubt  hath  been  made,  by  what  namg  tbe  wife 
(ball  fubfcribe  the  regifter,  whether  by  the  name  whidi  flie 
/  had  before  marriages  or  by  the  newly  acquired  name  of  ber 
huiband.  In  Scotland,  the  wife  retains  the  name  which 
flic  bad  before  marriage  \  but  in  England  the  cafe  is  other- 
"  wife ;  for  by  the  marriage  (he  lofes  her  former  name,  and 
legally  receives  tbe  name  of  her  hufband.  As  appears  from 
a  pretty  flrong  cafe,  Bm  v.  Smitb^  //•  ^  EL  a  man  bad 
iflue  a  Ton  and  a  daughter,  and  devifed  his  land  to  hil  fi>o  in 
tail  'y  and  if  he  died  without  iflue,  that  it  (bould  remaitrto 
the  next  of  his  name ;  and  died.  The  fon  died  without 
ifTue ;  the  daughter  being  then  married,  the  qucfiion  vrar, 
whether  Ihe  (bould  have  thn  land.  And  it  was  held  by 
the  court,  that  (he  fbould  nor.  For  (he  had  loft  her  name 
by  her  marriage.  But  it  fbould  go  to  the  next  heir  male  of 
the  name.  But  if  ihe  had  not  been  married  at  the  time  of 
her  brother's  death,  (he  (bould  have  had  it ;  for  flie  was 
the  next  of  the  name.    6>a.  Eliz.  532* 

IX.  Certificate  ef  marriage. 

By  the  5  f^.  c»2i.  For  every  piece  of  vellum,  parch- 
ment, or  paper,  upon  which  any  certificate  of  marriage 
(except  of  the  marriage  of  a  feaman*s  ^f^idow)  fliall  be  in- 
grofled  or  written,  (hall  be  paid  a  ftamp  duty  of  5  s.  And 
if  any  perfon  fhall  write  fuch  certificate  upon  the  feme  be- 
fore it  be  (lamped  he  (hall  forfeit  5  1* 

X.  Trid  of  marriage. 

lir the  e<cieG.        I.  Df.  God^lphin  fays,  that  marriage  was  at  firft  tnd 
iifictiju^je.      iq  the  temporal  courts:  but  afterwards  by  the  conceffioo 
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of  princes,  Tuch  ciufes  weie  ietsnokitd  in  the  fpiricual 
courts.    G$ii.  489. 

And  the  reafons  why  the  cognisance  ihefeof  bath  been 
permitted  to  the  ecdefiaftical  jii3gc»  ire  ditert ;  cfpecialljr 
becaufe  matrimoay  wa^i  heretofore  a  facrament  of  the 
church ;  and  the  office  heing  performed  by  dergymen^ 
tbia  of  confequence  brings  the  performance  under  the 
diooefiui*8  infpedion ;  and  in  the  aife  of  the  levitical  de« 

;reet  in  particular,  ecclefiafticks  are  prefumed  to  be  the 

^ft  judges  of  what  is  prohibited  by  God's  law. 

jt.  The  lawfulaefs  of  marriage  is  to  be  tried  by  the  hi*  At  totlu  hw» 
fiiop's  certificate,  upon  an  ifiiie  4i€emplidin  Unuful  mairimoti^  ^^^^  ^  "^* 
«r  ffii  ^  as  in  a  writ  of  dower,  appeal,  baftardy^  or  the 
like.     I  Infl.  134    {b) 

^  But  whether  a  woman  is  a  fome  covert,  or  whether  (he 
u  the  wife  of  fuch  a  perfon,  ia  triabk  by  a  jury  upon 
fuch  an  ifltie.  Therefore  a  marriage  Ji  fmQo^  or  in  repu* 
tattoo  (as  amongft  thp  quaken)  hath  been  allowed  by  tho 
temporal  courts  10  be  fuficient  to  give  title  to  a  peribnal 
eftate,  becaufe  the  lawAilaeft  of  &  marriagf  is  not  in 
liTue,  or  the  point  to  be  tried*  For  the  iffue  is  whether  a 
marriage  was  cootratSed  between  .the  partipa  or  110C9  or 
whether  the  parties  lived  in  a.  oi^ried  eftate,  where  the 


(^)  And  the  bifhop's  ccifificale  ia  (his  caie  is  conclufive 
agaisft  all  tbt  world,  /i/«.  Ah.  Ef§ffelt  282.  ice  9a0atl»a» 
//.  2.  and  9iQ^OP0»  i^.  ii*;  and  is  ihe  ooly  mode  of  trying 
the  ifliie  OQ  the  plea  of  m  mrf «#/  mic^mfU  in  Uial  mmtrinfmiip 
C#.  Entr.  180.  3.  181.  for  to  foch  a  plea  a  mttt/tmtinci  in 
the  ecclcfiaftical  court  u  not  a  good  replication,  becaafe  that 
would  be  to  plead  evidence,  which,  if  it  is  any  thing,  amounts 
to  the  genera]  iflae,  contrary  to  the  rule,  fig  4  Bm€.  Ah,  6q. 
and  to  bind  the  coart  by  what  does  not  bind  the  biihop,  who, 
if  he  Abo  eauie,  nay  revoke  the  fenteace.  R^m$  v.  Cruuhky^ 
%  WUf.  122,  127.  For  according  to  the  canonifti,  >«/#«//« 
in  tm^t^mU  €mmJm  mmmquMm  irawfii  in  rtm  jndicatam*     Ougbton. 


f.  306.  Smmhix  it  Mtanmtmtt  LH»  7.  Di/p.  lOO.  quoted 
by  Or.  Wynne  ia  the  Docheft  of  Kingfton's  triaL  The 
iwfon  given  it,  that  (ecret  fin  may  be  avoided  :  Potijf  tiiam 
jndix  ix  iffieifi  forte  invitA  fruiien  td  ntrmBandmm  buji^Ui 
fimtemiamt  immp  ad  id  Siwri  jndicem  ffhat  ttxtnt^  fuia  fui 
tnHrfft  fiC€4Ua  anfnrri.  Sancb.  lb.  Bat  fuch  a  lentence,  on  re- 
pealed and  nnappealed  from,  is  evidence  to  a  jury,  as  will 
be  icen  in/ra  6.;  and^  according  to  the  cafe  cf  Ahad^nw  v.  ibc 
Dmbtf/i  •fKingfi9n^  may  be  pleaded  in  chancery.  AmbUr^  756. 
$l*^/9rd,  2Q4,  ftc« 
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legalilf  of  it  doth  «6C  cortreln  queftion.    iy90d.  h.\% 
c,  6. 

In  the  aft  of  6  VfW.,  c*  6.  laying  a  duly  upon  mar* 
riages;  quakers  aA4l  jewa,- cohabiting  as  man  and  wffe» 
were  required  to  psky  Che  fik)  duty,  alihottgb  not  manied 
^ccerding  A  tbe  hk^  9f  England)  mi  there  was  a  provifo^ 
Chat  nothing  therein  tootaintd  fliooid  be  conftrued  to  make 
good  or  efledual  in  law  any  fuch  marriage 'or  pretendtd 
marriage ;  but  that  they  fliould  be  of  the  fame  force,  ittd 
no  other,  as  if  the  faitf  ad  had  not  beeh  made: 

But  in  the  ^Qt  of  the  36  G.'2.  ^t- 3*;.  -liiere  if  no  pro- 
▼ifo  of  the  like  purport:  but  rather  tbe  ad  proceedi 
upon  a  fuppofition  •  that  fuch  marriages  are  good  and 
valid. 

And  in  the  aforefai^-eafe  of  Haydon  andiSairM,  it  was 
faid,  that  though  the  hufbandi'demandinjg  t  right  due  16 
him  as  hufband,  by  the  etelefia(Hcal  laW^  mull  ^rote  bim* 
feif  a.  hufband  according  to  tlMlaw,  b^bHecMbe  in- 
litletfto  it ;  aitd  if  he  do  nM,  flnll  not  rtdip  benefit  by  his 
ttWh  hutt  \  yet  th«  #ife  ¥ho  •la^hc  weatfei^'fex^  tnd  chil- 
dren who  were  id-  ndfiulti  fhMy  ihtitle  tbemfelyei  ipa 
temporal  rigHf,'  by  fuch  ihsffii^V  which  /aif  waa  ui^ged) 
^ahnoftt  called  a  mere  nuHtty^  becaufe  by  the  law  of 
nature  ibe  contrad  was  fufficient  \  but  only  an  irregularity, 
in  not  complying  with  a  pofitive  law.  Gibf.  430. 
BiAop*!  certifi.  3.  In  writs  of  dower  or  other  writs  brought  in  the 
^^'  king's  femporal  courts,  if  iiTue  be  joined  upon  not  accoupUd 

in  lawful  matrimony^  this  being  a  caufe  which  is  merely 
ccclefiafiica],  the  trial  thereof  mud  be  by  the  bifliop  or 
ordinary,  upon  an  inquifltibn  ^aken  before  him  as  judge. 
Which  is  after  this  manner  :  The  king  fiiA  fends  his  writ 
to  the  bifliop  to  make  the  inquiry;  for  the  cccJeriafiical 
judge,  before  he  hath  received  the  king's  writ,  may  not  of 
himfelf  inquire  of  the  lawfulncfs  of  the  matrimony;  but 
after  fuch  time  as  he  hath  received  the  faid  writ  to  make 
the  inquiry,  he  muft  not  furceafe  for  any  appeal  or  inhi- 
bitirn,  but  muft  proceed  until  he  hath  certified  the  king's 
court  thereof;  and  then  when  the  bifhop  hath  received  the 
king's  writ,  he  doth  give  notice  thereof  unto  the  party' who 
took  e.\ception  to  the  matrimony  at  his  dwelling  houfe, 
if  lie  hath  any,  within  the  diocefe,  to  fpeak  at  a  day  pre- 
fixed by  him  againft  the  matrimony  if  he  will  ;  and  after 
fuch  notice  given,  whether  the  party  come  or  not,  the 
witneiies  of  the  demandant  to  prove  the  legality  of  the  ma- 
trimony are  taken,  and  admitted  by  the  bifliop,  if  no  fui^ 
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ikient  exception  be  taken  to  ihe  witncflej.  After  the  dc- 
poiicions  tapken,  they  are  pubtKhcd,  and  certified  into  th^ 
king's  <iourt  SvheKe  the  ifliie  was  joined,  bv  letters  uoder 
the  feal  of  (Tie  bimop,  imp.rting  that  in  iMirfiiance  oT  the 
faid  writ  he  hath  made  du;;  inquiry,'  aCLOiliihg  to  the 
ecclefitfticallaws,  into  the  martcrs  therein  contained  ;  and 
mat  he  hath  -/ound  by  lawful  proofs,  and  o.her  Vanohlcs) 
requifites'in  tha^  behalf,  that  fuch  perfon  (as  the  cafe  {ball 
\ft)  was  or  jAfas  not  accoupted  in  lawful  Aiatrimony.  JFor 
he  nnift  tertify  iht  point  in  iflue  generally,  and  noj(  mak^ 
a*'ipecial  veitiift-pf  it,  or  exprefe  th-  manner  of  the  mar- 
riage at  large.  And  after  fuCh  certificate  made,  there  (ball 
be  60  appeal,  but  the  fame  tertlficate  (h^Il  be  a  bar  and 
obndodeal!  parties  for  ever.  And  after  fuch  certificate^ 
•nd  re-fummons  of  the  tenant  in  the  king's  temporal 
court,  judgment  (hall  be  given  for  the  plaintiff*.  Hugb'eSf 
193,294. 

4«  In  th*  cafe  of  Harnfin  znd  Bu^weH  (d)  before  men- Prohibition. 
tioned,  it  was  obferved,  that  no  prohibition  was  to  b6 
found  in  the  regifter  or  etfe where,  concerning  the  jquef!ton- 
ingof  any  marriage  in  the  fpiritual  court,  in  all  the  time 
before  the  i&s  of  parliament,  and  long  after  fome  of  (hem  ; 
and  it  was  alfoconfefled,  that  neither  theaftof  the  25  If*  ^. 
nor  28  //.  8.  gave  any  jurifdiftion  to  the  temporal  courts 
concerning  marriages,  more  than  they  had  before ;  being 
ads  only  d*»reAory  to  the  ecclefiaflical  proceeding  in  matr 
ters  of  marriage.  But  it  was  declared,  that  by  the  28  ff»  8. 
the  temporal  courts  are. become  the  proper  judj|;e*s,  ^hat 
marriages  are  within 'or  without  the  Icvitical  degrees  and 
arc  to  }>roHibit  the  fpiricual  courts  if  they  impeach  any  per- 
fons  for' marriages  without  th'o'fe  d'egreesl '  But  Faugban 
(feclared  m  this  ci'fe  (and  repeated  that  declaration  in  the 
cafe  of  Hi/l  and  Good)  (^),  that  if  granting  prohibitions 
10  the  fpiritual  courts  in  cafes  of  matrimonyi  were 
res  Integra  now,  he  faw  no  reafon  why  they  (hould  bp 
granted  ih  any  cafe ;  but  th^t  there  having  been  fo  manf 
precedents  of  prohibitions,  and  no  complaint,  or  at  leaft 
redfe&»  in  parliament,  they  could  not  take  upon  them  to 
alter  the  courfe  of  the  law  fo  long  prad^ifed.     Gibf.  413. 

The  latter  of  thefe  two  cafe^  was  in  the  25  C  2 ;  and 
to  the  34  C,  2.  a  prohibition  was  prayed  to  the  fpiritual 


(d)  Vaygb,  206.    2  Fnu.  9,  (/)  Ih.  aao,  304; 
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court  M  Yorlcy  to  hinder  a  profecutioo  dwre  Ibr  marrf* 
ing  the  fiftf  r*8  daughicr.  But  it  was  denied  bjp  the  whole 
court  uoon  this  (ipneral  reafoo ;  becaufe  it  is  a  caufe  of 
ccd^afiical  cogni^nce^  and  divines  better  know  how  lo 
expound  ^  law  of  iparriagef  than  the  coomuw  lawyers  % 
and  though  fomeiiines  prohibitions  have  been  gnutod  in 
jp^ufes  matriippnial,  ypt  if  it  w^re  now  res  Integra,  they 
would  not  be  eriAted.  And  it  betpg  fuggefted  in  that 
'  cafr,  that  the  iiiue  of  the  marriage  would  l>e  bafiardised 
In  cafe  of  a  divorcp,  and  deprived  of  ceruin  lands  fettled 
upon  them  ip  nifrrisge;  the  court  faid,  this  wu  not  fuf- 
ficient  matter  of  fugged  ion,  for  here  the  fpiritual  court 
held  not  plea  of  the  temporal  inheriunce  direillj,  but  only 
coprequentially  ;  for  which  if  they  ihould  be  jprohibiiedy 
they  would  have  nothing  left.  Gibf  4i3«  A^.  464* 
Siirt.  37* 

And  in  the  cafe  of  Dgnny  and  ^finodl^  E.  3  G«  a  pre^ 
hibition  yi^%  denied  to  a  fuit  in  the  fpiritual  conrtt  for  a 
perfon's  marrying  his  wife's  fifier's  daughter.  Sir,  53. 
5.  The  proof  of  a  marriage  m?y  be  by  witnefles  who 
"***  were  preljent  at  the  folemnization  ;  by  cphsbitation  of  the 
parties}  by  public^  farpe  and  reputation  1  by  confeffioo  of 
||je  mafried  perfons  thcmfclves,  aitbotigh  their  acknow- 
Icdg^ment  might  only  be  tp  avoid  the  punifbnient  of  for- 
pication  I  and  by  diver$  other  circumft^nces ;  which  if 
fhey  amount  to  half  proof,  ought  to  be  extended  in  fa- 
vour of  marriage  rather  than  contrary  to  it.  Wood.  Q'vp 
^.  12a. 

But  now,  iince  the  flatute  of  the  26  G.  2.  r.  33.  the 
regifter  book  feems  to  be  intended  as  the  proper,  although 
Dot  the  only  evidence  in  this  matter;  for  if  there  ihall 
be  ariy  doubt  as  to  the  identity  of  the  perfons,  or  the  likCi 
the  regifter  in  this  refpeft  can  be  no  evidence  at  all  (f). 

In  the  cafe  of  St  Devenux  and  Muchdtwchurcbf  E,  2  G»  3. 
with  regard  to  the  fettlemept  of  a  poor  perfon,  there  was 
proof  of  a  marria^^e  by  two  witnefle^t  who  fwore  th^y  werf 

■  ■  ■    ■         ■  -  ■  '  .    m 

I 

(/)  This  ad  doth  not  take  away  the  evidence  of  prefomptioa 
from  col)abitation.  3ut  if  the  cvideoce  be  cl^ar  that  the 
marriage  wai  not  celebrated  according  to  the  req^ifttioos  of 
the  k&,  it  is  totally  void,  and  00  declaratory  fenience  id  the 
rcclcriallical  cou/t  is  necelTary.  Bull.  N  P,  114.  Rex  v. 
Fnfion  next  Traiajham^  M.  33  G.  2.  E.  R.  But  in  fomc 
tales  an  adlual  m^rnagc  muft  be  proved.  AV^.  infm,  the  cafes 
6f  Xprr:'s  and  Miller,  aad  Birt  and  Barlow. 

prefent 


prerent  on  February  the  yib,  1 758,  when  a  mirriag^  was 
ibleronized  in  the  parifli  church  of  St  DivtrntXj  betweca 

2Ubn  and  Sufimn^b  Mtnditb  hj  the  minifter  of  the  parilh 
J  banns.  An  entry  was  made  in  the  icgiftar,  that  they 
were  married  by  banns :  bu{  it  was  not  figned  by  die  ni-* 
liifterj  partiesi  or  witneOes.  Lord  AUkiJUU^  chief  juf- 
ttce^  held  this  to  be  a  fufficicnt  proof  of  the  marriage,  fo 
at  to  fix  the  (ettlenient  of  the  wife  in  the  hu(band's  parifli ; 
but  faid,  he  would  ix  •fficU  grant  a  rule  upon  the  minifta*, 
to  ihew  caufe  why  an  information  fliould  not  be  granted 
againft  him,  for  not  attefting  the  entry  agreeable  to  the 
fiatute.     Burr9w*s  Sit.  Caf.  506. 

In  uuth,  there  is  a  gireat  miftake  in  many  perfons,  fup* 
pofing,  where  an  aA  of  parliament  infiifieth  no  fpedal 
penalty  for  difobcdienct,  that  they  may  tranfgrefs  fuch 
ad,  without  any  dapg^  of  being  called  to  account; 
whereas  nothing  is  more  certain^  than  that  where  an  aft 
appointeth  no  particular  punifliment,  the  offender  is  liable 
to  be  puniflied  by  fine  and  imprifonment,  upon  indidment 
or  inforroatiooy  at  the  defcretion  of  the  court.  So  that  an 
aA  infliAing  no  particular  penalty,  is  in  the  higheft  de- 
cree penal ;  fo  far  as  a  man's  liberty  or  property  may  be 
aflbGted.  Which  confideratton  is  applicable  not  only  to  the 
prefeot  cafe,  where  regifters  are  not  regularly  kept  acQcmU 
ing  to  the  ftatute ;  but  alio  to  the  cafe,  where  furro- 
gates  fliall  grant  licences  to  marry  in  paribes  or  places 
where  neither  of  the  parties  doth  ihhabit ;  or  where  a 
clergyman  fliall  prefume  to  marry  fuch  perfons,  neither  of 
them  being  his  own  parifliioner:  As  alfi^  where  a 
minifter  fliall  uke  upon  him  to  publifli  the  banns,  not 
immediately  after  the  fecond  leflbn,  as  this  aft  requireth  ; 
littt  after  the  Nicene  creed,  as  was  before  injoined  by 
the  rubrick.  For  if  a  father  fliould  attend  ionmedi- 
ately  after  the  fecond  leflbn,  to  forbid  the  banns  where  his 
child  Is  under  age ;  and  no  publication  being  then  made^ 
fliould  go  away,  and  the  publication  afterwards  pro- 
ceed ;  the  clergyman,  making  fuch  publication,  would 
pot  be  in  a  denrable  fituation.  Indeed,  it  doth  not  ap- 
Mar,  why  the  time,  as  it  is  now  limited,  immediately 
after  the  fecond  leflbo,  is  more  proper  than  the  other  time 
vas,  after  the  Nicene  creed;  or  rather,  it  feemeth  to  be  lefs 
proper,  becaufe  immediately  after  the  fecond  leflbn  the 
puUication  makfs  a  manifeft  break  and  interruption  in  the 
Krvice  $  but  after  the  Nicene  creed  there  is  a  paufe,  that 
part  of  the  fervice  being  then  compleated.    However,  fq 
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tfcc  ma'tcr  ftanis ;  and  (t  is  not  in  the  diTcretion  of  any 
private  pcrfun  to  juJ^c  of  thr  pro^jricty  or  icr propriety  j 
and  ibcreforcj  this  t-cing  the  !2tt',  the  rubrick  after  the 
Ntcene  erred  in  this  particular  ou^^ht  to  be  aliered ;  and 
the  ratr.er,  as  i:  ouy  prevent  a  cniftake  of  fome  perfoos, 
who  may  think  thzt  the  rubrick  ia  this  refpe.l  is  ftill  in 
force,  njt  CMnfiderir.j,  that  although  the  rubrick  is  con- 
firtnet!  by  afi  of  piil  amer.t  (and  la  indeed  i:fclf  part  tf  an 
aft  of  parliamcn:),  yet  r.o  maxim  in  the  law  i*  mere  tlla- 
Wifhtd,  thin  that :;  fubfequent  contrary  act  virtually  repeals 
a  preceding  aft,  ib  h:  fcrth  as  it. ii  contrary  ;  and  may  alfo 
prevent  ptrhap-  arioche;  .-riftakeof  thofe  who  may  fuppofe, 
that  the  ru'-^rick,  t(.  j;E:her  wirh  the  hook  of  common  prayer, 
before  it  receivti  the  Tanftlon  of  parliament  having  been 
drawn  up  by  the  c^rgy  in  convccaiion,  received  its 
whole  for:c  by  ecclefiaftical  autForiiy,  and  needed  no 
parliamentary  confirmation,  buf,  6n  the  cor.trary*  that  the 
parliament  hivc  noihmg  to  do  \tilhit,  either  to  confiimor 
alter  it.  This  was  cnce  the  notion "6^  ccclcfia ft icks;  but 
the  foundation  thereof  U'as  abolifhed,  With  the  p9(>al 
power,  out  of  this  rcjlm,  above  200  years  ago.  What 
tew  remains  of  it,  if  any  thing  doth  rema  n,  is  a  (hddow 
without  any  fubftance.  An  empire  within  an  emp're,'iwo 
diftind  Icgiflaturcs  in  one  kingdom  independent  of  jeach 
(Hher,  and  boih  of  them  pretending  to  be  abfolute  have  been 
long  fince  found  to  be  abfurd  and  incompatible. 

In  ihs  c?fc  nf  Mori:  an  I  MiHtr^  £.  7  G.  3.  The 
queftion  was,  \Vh:rhcr  tD  fn  p^rt  an  action  for  a  crimin«Ll 
converfation,th.;re  n-.uft  not  be  ;  roof  of  an  actual  marriage? 
The  faft  wa$,  they  were  married  at  May-Fair  chapel. 
The  rcgifter  or  bor-;ks  could  no:  be  ;:dmitted  in  evidence^ 
Keith,  who  m?.rreJ  ih,:rr,  was  trampijrtcd:  and  the  clerk, 
who  was  prcfiiir,  wis  dead.  Si  that  the  phintifF  could 
not  prove  the  aj'ual  marriage,  by  any  evidence.  But  the 
plaincifFf  witn  Pxs  pr^^ed  articles  between  him  and  his 
wife,  maH'j  after  marruj?,  for  the  fjr.Iin::  <'f  the  wife's 
eftafe.  v^ii'i  ih:  p:M  y  ■  r  rcl.:ii-.Mii  on  rotii  fides.  They 
proved  tnh:\.  it-.iir;!i,  n:mc,  anJ  reception  cf  her  bv  every 
body  a>  his  \-.".[\  I  rd  .'/-•;.//;!:/ dcliveic J  :hL'  ref.'lution 
of  the  co-.i  r :  I:t  li.tij  .Tctior?  K>r  CMminal  ccinerfation, 
there  mi::'!  bv  f.:o  (  i  i  a  mtrringe  in  f:.£l,  .;S  co  -.trailed  to 
cohabitation  cii  rc^iititi  n  uf  ni.ifri  gc  2r\\\nz  from 
thence.  Pcrh:p=  ch.  -j  nt.d  not  be  ftiicl  jr.  01  from  the 
rtgiftcr,  CI  ty  a  pcrfijn  ;vL*fvnr,  b-.t  iuong  evivl.iice  muft 
be  had  of  the  fact ,  as  bv  a  p^rfan  prcfc;::  at  the  wedding 
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dinner,  if  the  regifter  be  burned,  and  the  mtn'iller  and  clerk 
dead.     So  alfo  in  profecutions  for  bigamy,  a  marriage  in 
fiad  muft  be  proved.     But  except  in  thefe  two  cafes,  I 
know  of  none,  where  reputation  is  not  a  good  proof  of   . 
marriage.     Bmr.  Mantf,'  2057.     Bl^ck.  Rip.  632. 

E.'i^G.  3*  BirtznA  Barlow,     This  was  an  a£lionof 
Crefpafs   and  aflault  for  criminal  converfation  with   the 
plaintiiPi  wife.     It  was  tried  before  Blaciftom^    juflice; 
when,  by'diiredion  of  the  judge  the  plaintiff  was  non- 
fuited.     On  a  riile  l!o  ihew  caufe  why  the  nonfuit  (houJd 
not  be  fet  afide  and  a  t)eW  trial  granted,  thejudgeV  report 
was  as  follows :  *<  The  iirft  witnefs  that  was  called  b/ 
**  the  plaintiff,  was  Thomat  Sharpt^  who  proved  a  copjr 
*<  of  the  rcgifier  of  the  parifli  of  St.  Alfred  Canterbury^ 
'^  in  thefe  words,  *  John  Birt  efquire  of  the  parilh  of  St 
*<  Margaret  Rochefter,  and  Harriet  Champneys  of  this 
<«  pariu,   married  by  banns   15   Dec.   1767,   by  Jobn 
«^  Lynch  minifter.     (Witnefles,  Robert  Lynch,  Francis 
**  Champneys,    Anne    Lynch,    Elizabeth   Lynch.)'  {g) 
**  Another  witnefs  was  next  called  ,to  prove  the  fad  of 
<*  adultery.     I  was  of  opinion,  that  this  was  not  fufficient 
**  evidence  of  the  marriage,  but  that  the  identity  of  the 
*'  parties  muft  be  proved,  clfe  it  might  poffibly  be  a  regif- 
*<  ter  of  the  marriage,  not  of  the  piaintifF  and  his  fup- 
^*  pofed   wife,  but  of  fome  other  perfons  of  the   fame 
««  name.     The  counfel  for  the  plaintiff  then  faid,  that  in 
'<  courfe  of  their  examination  to  prove  the  adulterous  in- 
«*  tercourfe,  it  Would  come  out  from  the  mouths  of  the 
««  witnefles,  that  the  plaintiff*8  reputed  wife  was  of  the 
^  name  and  family*  of  Champneys,  and  that  they  had  long 
<*  cohabited  together,  and  were  efteemed  to  be  man  and 
«<  wife  by  all  their  friends  and  relations.     I  ftill  thought 
<*  that  the  evidence,  fo  opened,  would   be  infufficient, 
**  holding,  in  conformity  to  the  cafe  of  Morris  and  A£U 
<<  //r,  that  this  was  the  only  civil  cafe  in  which  proof  of 
^*  an  afiual  marriage  was  requifite,  as  contradiftinguiflied 
**  from  acknowledgment  by  the  parties,  cohabitation,  re- 
<<  putation,  and  the  like :  that  the  bift  proof  that  can  hie 
•*  given  of  an  adual  marriage,  is  by  fome  perfon  adually 
«*  prefent  at  the  folemnity :  that  in  the  prefent  cafe,  there 


{g)  I  prcfame  the  names  of  the  hufband  and  wife  were  alfo 
fabicribed,  altho'  that  was  not  dated  io  the  report.  It  is  ei- 
preffly  reqaircd  by  the  marriage  aA,  26  G.  2.  c,  33.  /.  15, 
Diag,  in  noti* 
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*^  appeared  to  have  been  no  fewer  than  fite  witnefles  pre- 
**  fcnt  at  ihe  marriage  thus  regiftercd,  which  was  only 
*'  eirven  years  ago :  that  the  ad  bad  direded  the  wit- 
«*  oeflcs  to  fubferibe  their  names  to  the  regifter»  in  order 
*<  to  faciliute  the  iovefligation  of  the  1^1  evidence  of 
**  marriages ;  and  that  till  thefe  five  witnefles  were  ac* 
**  counted  for,  as  by  (hewing  them  all  dead  or  the  like,  I 
**  could  not  admit  \cb  proof  than  that  of  baac  perfon 
**  prcfent  to  demonftnre  the  identity  of  the  parties.  I 
^  accordingly  nonfuited  the  plaintiff.  After  which,  a 
^  prodor  from  the  ecclefiaftical  court,  then  prefent ;  de- 
**  dared  openly,  that  he  had  been  fubpcenaed  by  the 
*<  plaintifr  to  prove,  and  could  prove,  the  uking  out  a 
**  lUtnci  for  th?  marriage  of  the  plaintiff  and  his  reputed 
^*  wife.  I  mention  this  circumttance,  tho'  it  could  be 
**  no  ground  of  my  determination,  as  it  (hews  fomething 
**  more  than  a  bare  poffibility  that  the  plaintiff  and  his 
**  wife  were  not  the  identical  perbns  fo  rf  gifteied  as  roar- 

^^  rying  by  banns.^ Againft  the  rule  for  a  new  trial, 

it  was  argued,  that  the  ad  meant  to  introduce  fome  more 
accurate  proof  of  marriages  than  what  was  in  ufe  before 
the  paffing  of  the  ad.  It  therefore  enads,  that  witnefles 
(hall  be  prefent  who  (hall  fubfcribe  their  luunes  to  the  re* 
gifter,  and  the  purpofe  of  fuch  fubfcription  muft  be  to 
po!nt  them  out,  that  they  may  be  produced  when  it  (hall 
become  neccflary  to  prove  the  marriage.  There  is  no 
cafe  in  the  law  where  fubfcribing  witnefles  are  neccflary, 
and  yet  it  is  not  neccfiTary  to  produce  them,  or,  if  they 
are  (hewn  to  be  dead,  to  prove  their  hand- writing.  There- 
giflcr  proved  the  marriage  of  two  perfons  of  the  fitme  names 
with  the  plaintiff  and  his  wife,  but  could  not  (hew  that 
they  were  the  identical  perfons.— In  fupportof  the  rule, 
it  was  obferved,  that  the  preamble  to  the  fedion  of  the 
fiatute  in  difpute  profcflcs  an  intention  to  render  the  proof 
of  marriages  more  eafy^  and  it  would  be  a  ftrange  folecifm 
to  conftrue  it  fo  as  to  render  it  more  difficult,  it  was  ad« 
mitted,  that  the  proof  of  the  marriage  was  compleat,  and 
no  cafe  could  be  (hewn  which  had  determined  that  there 
could  be  no  other  evidence  of  the  identity  of  the  parties, 
but  the  tcflimony  of  perfons  prefent.  Pi  oof  of  the  parlies 
having  been  feen  coing  to  church  the  morning  of  the  day 
mentioned  in  the  regifter,  or  lying  together  at  night,  would 
furely  be  evidence  of  the  identity,  and  fo  would  proof  of 
their  having  cohabited  together  from  the  time  of  the  mar* 
riage  downwards.  In  an  adion  for  goods  furnifhed  to  a 
wi/C|  evidence  of  cohabitation  arid  reputation  is  fuflicient: 
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ia  a  cafe  of  criminal  coat erfation,  fomeihiog  more,  name^ 
ly,  an  afiaal  marriage  mull  be  (beiirn.     This  is  done  by 
the  regifier ;  and  when  ic  is  coupled  with  cTideoce  of  co- 
habitation and  reputation*  the  proof  is  compleat.     As  the 
copy  of  the  regifter  only  was  produced  (and  was  all  that 
was  neccflary))  the  witnefles  could  not  have  proved  that 
atteftation,  even  if  they  had  been  called.— r— Lord  ManC^ 
fiiU:  From  the  report  it  appears,  that  the  ground  of  tne 
Donfuit  was  an  ideai  that  the  identity  mud  be  proved  by 
the  minifter  or  fome  of  the  attefling  witnefles,  unlefs  their 
not  being  produced  is  accounted  for  in  the  fame  manntr 
as  is  required  in  the  cafe  of  fubfcribing  witnefles  to  a  deed* 
The  counfel  for  the  plaintiff  ftated  other  evidence  of  the 
identity  \  whether  fuch  as  would  have  b^en  fufficient  whea 
produced  (as  it  might,  or  might  not  be,  according  to  the 
differences  arifing  from  tbq  manner  of  flating  it),  I  give 
AO  opinion.     But  the  judge  decided,  that  it  was  nH^jJary 
to  produce  fome  of  the  fubfcribing  witnefles.    The  claufet 
in  the  marriage  ad,  relative  to  regifters,  are  of  infinite 
utility  to  the  kingdom.     They  were  meant,  as  well  to 
prevent  falfe  entries,  as  to  guard  againft  illegal  marriages 
without  licence  or  the  publication  of  banns.    The  regif- 
ters are  direAed  to  be  kept  as  public  books,  and  accom- 
panied with  every  means  of  authenticity.     But  befidea 
facilitating  and  afceruining  the  evidence  of   marriaga» 
they  are  intended  for  other  wife  purpofes.     Thev  are  of 
great  affiflance  in  the  proof  of  pedigrees,  which  has  be- 
come {q  much  more  diflicult  fince  inquifltion^  fofi  morttm 
have  been  difufed,  that  it  is  eafier  to  eftablilh  one  for  500 
years  back  before  the  time  of  king  Charles  the  fecood, 
than  for  100  years  fmce  his  reign.     But  this  advantage 
would  be  lofl,  and  it  would  be  very  prejudicial,  if  the  ad 
were  fo  conitrued  as  to  render  the  proof  of  marriages 
more  difiScult  than  formerly.     I  take  it  for  granted,  that 
,the  law  fiands  as  it  did  before  in  that  refpe^.     Regiflcrs 
are  in  the  nature  of  records  and  need  not  be  produced, 
nor  proved  by  fubfcribing  witnefles.     A  copy  b  fdfficieoty 
and  is  proof  of  a  marriage  in  UQl  between  two  parties  de- 
fcribing  themfelves  by  fuch  and  fuch  names  and  places  of 
abodcy  tho*  it  doth  not  prove  the  identity.     An  afiton  for 
criminal  converfation  is  the  only  civil  c^ie^  where  it  is  ne« 
cefiary  to  prove'  an  o^ual  marriage,     in  other  cafes,  co* 
habitation,  reputation,  and  the  like,  are  equally  fufiicicnt 
fince  the  marriage  a£l  as   before.      But  an   ^Stlon  for 
l^iminal  converiation  has  a  mixture  of  penal  profecution  ; 
for  which  reafon,  and  becaufe  it  mi^ht  be  turned  to  bad 
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purpe>res  by  perfons  giving  the  name  ami  chariAer  of 
wife  to  women  to  whom  they  are  not  married,  it  ftruck 
me,  in  the  cafe  of  Morris  and  MUier^  that  in  fucb  aa 
aAion,  a  marriage  in  hSt  muft  be  proved,     I  fay,  a  maf^ 
riage  infaQ^  becaufe  marriages  are  not  always  r^iftred. 
There  are  marriages  among  particular  forti  cf  di£fentera, 
where  the  proof  by  a  regifter  would  be  impoffibie.     But  at 
to  the  proof  of  idtntitj^  whatever  is  fufficient  to  fatisfy  a 
jury,  is  good  evidence.     If  neither  the  miniffiar,  nor  the 
clerk,   nor  any  of  the   fubfcribing  witneiles,    were  ac- 
<]uainted  with  the  married  couple,  in  fuch  a  cafe  none  of 
them  might  be  able  to  prove  the  identity.     But  it  may  be 
proved  in  a  thoufand  other  ways,  Suppofe  the  bell-ringers 
were  called,  and  proved  that  they  rang  the  bella,  and  came 
immediately  after  the  marriage  and    were  paid  by  the 
parties;    fuppofe  the  hand- writing  of   the  parties  were 
proved  \  fuppofe  perfons  called  who  were  prefent  at  the 
wedding  dinner  \  and  many  other  fuch  like,     Wiibs  and 
Jljkburftj  juftices,  were  of  the  fame  opinion,     Btdkr^laU 
-    tice :  The  original  regifter  is  not  neceflary  to  be  produced ; 
and  it  is  only  where  that  is  required,  that  fubferibing  wit* 
nefles  muft  be  called.    In  this  cafe,  the  wife's  maiden 
name  was  Harriet  Cbampkiys.     Suppole  a  maid  fervant 
had  proved  that  (he  always  went  by  that  name  till  the  day 
of  the  marriage,  that  (he  went  out  that  day,  and  on  her 
return,  and  ever  fince,  was  called  Mrs.  Birt :  furely  that 
would  have  been  evidence  of  the  identity.— And  the  rule 
for  a  new  trial  was  made  abfolute.     [Thecaufe  was  tried 
again  at  the  next  adizes,  and  a  verdi^  found  for  the  plain*^ 
tiff.]  Douglas^  171. 
fTfS.7jpu^*      6.  H.  7  G.  2.     Before  lord  Hardwick  chief  juftice,  at 
conchifiTc* [tnd  ^i^ ^'''*'^  "^  Middlefex.     There  was  an  adion  for  raali- 
whcieaoLj       cioufly  procuring  the  plaintiff's  wife  to  exhibit  articles  of 
the  peace  againlt  him,  and  for  living  with  her  in  adultery. 
The  plaintiff  proved  a   marriage,   by  the    parfon  and  a 
woman,  and  alfo  the  confummation.    To  encounter  which 
the  defendant  produced  a  fentence  of  the  conftftory  court 
of  London,  in  a  caufe  of  ja^itation  of  marriage  brought 
by  the  woman  againft  the  plaintiff,  wherein  (he  was  de- 
clared free  from  all  contract,  and  perpetual  (ilence  fan* 
pofed  upon  the  plaintiff:  which  fentence  was  'pronounced 
nnce  iilue  joined   in  this  caufe.     And   the   chief  juftice 
ruled  this  to  bs  conclufive  evidence,  till  reverfcd  by  appeal. 
Str.  960. 

And  a  few  days  afterwards,  at  Guildhall,  in  another 
caufe,  between  Dacajia  and  Villa  Rcaly  which  wu  an  ac* 

tion 


mmimi  i9s 


lion  upon  a  contra£l  of  marriage  pir  verba  de  fuiuro. 
brought  by  the  gentl,tman  tgainft  the  lady,  who  pleaded 
non  affumpjit ;  when  the  plaintiff  had  opened  his  cafe,  the 
defipodanC  ofieied  in  evidence  a  fen|«ru:e.of  the  fpiritpal 
court  in  a  caufe  of  contrad,  where  the  jiid^e  had  pro* 
nouQced  againft  the  fuit  for  a  folemnization  in  the  face  of 
the  church,  and  declared  Mrs.  Villa  Real  free  from  all 
contraft.  And  the  chief  jufttce  held  this  to  be  proper 
-ifHl  conclufive  evidence  on  nan  ajfumpfii\  that  it  was  %. 
caufe  within  their  jurifdi^ion,  tho'.tbe  contrail  was  p4r 
vgria  di  futuro^  and  tho'  the  fuit  there  u  Mvtrfo  intuitu^ 
being  for  a  fpecific  performance,  as  far  as  admonition 
will  go;  and  this,  for  damages.  Yet  contrad  or  no  con- 
mfft  is  the  point  in  iflfue  in  both.  And  the  plaintiff  was 
nohfatt.  And  herein  was  cited  the  cafe  of  Hatfield  againft 
HaiSild^  in  the  houfe  of*  lords,  in  the  year  1725;  where, 
OQ  an  appeal  from  Ireland^  the  qafe  was,  that  a  womai^ 
brought  a  bill  againS  her  fuppofed  nhu(band's  fon  by  a 
fprmer  wifej  he  infift^,  (he  never  was.mairied  to  his 
father^  hut  to  one  Porur^  whofe  marriage  with  her  wat 
proved,  and  a  reieafe  from  him.  She  upon  this  fued. 
Pmriff  in  the  fpirirual  court  in  a  jactitation  caufe,  and 
obtained  fentence  againft  him  ;  and  then  made  that  her 
cafe  in  chaittery,  where  it  was  held  to  be  conc^ufive  evi- 
4ence.  '  And  the  opinion  was  affirmed  here  upon  appeal. 
5/r.  961. 

And  in  the  common  pleas,  M.  11  (7.2.  Prudhani 
agaioft  Philips  \  Rievi  chief  juftice  held  fuch  a  fentence 
GOficlufive,  and  would  not  receive  evidence  of  fraud  or 
GoUufion  in  obtaining  it.     Str.  961.  {b) 
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{b)  A  fuller  note  of  this  cafe,  taken  by  Sir  Tbomas  Parker 
then  a  ferjeant,  is  given  in  Jmbler,  76  {.  It  was  an  a6lion  of 
Bjjkmpfit  by  Pradbam  againft  Con.  Philips.  The  defendant 
ga?e  in  evidence  her  marriage  with  Muilman,  in  anfiver  ta 
which  t^e  plaintiff  produced  a  fentence  of  the  ecclefiaftical 
courts  by  wnicb  it  appeared  that  ihe  was  at  that  time  married 
to  another  perfon  of  the  name  of  Delafield,  which  his  coun*. 
fel  relied  on  as  conclufive  evidence  of  the  nullity  of  fuch 
pretended  marriage  with  Muilman.  The  defendant  offered  tcl 
prove  that  the  fentence  was  obtained  ptrfraudtm ;  but  Willts^ 
C.  J.  aJFter  much  debate^  took  a  diftindion  between  the  cafe  of 
ii  ftranger  who  cannot  come  in  and  reverfe  the  judgment,  and 
cbcfffore  muft  of  neceflity  be  permitted  to  aver  that  it  is 
fraudalcntj  and  the  cafe  of  one  who  is  party  to  the  proceed^ 
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Cauittof  dU         f .  By  the  canon  law  a  di?orce  is  not  pennitted  wicfknit 
"""^  fufficienf  cognizance  had  of  the  caufe.    But  bj  the  cit  il 

lair» 


iagt.  If  he  plead  that  the  judgment  was  fraodolent*  he 
cannot  give  evideace  of  it»  bat  moft  apply  to  the  coart 
which  proaoonced  the  ieatence  to  vacate  the  jadgment :  aad 
if  both  pardet  coUuded,  it  was  never  known  chat  either  of 
them  coold  vacate  it.  .  The  defendant  in  thia  cafe  was  partjr 
to  the  (ml,  aad  cannot  hMvtftdrt($  here. 

The  fbllowiag  cale  hu  fince  occarred  on  due  fnliieA: 
liioitows  V.  tbi  Duchi/s  rf  Ki^$m^  27  IS  a8  JW  1775*  ^ 
chamciry.     Jmh.  756.    Evelyn  late  duke  of  itngAon  nutf- 
ried  the  defendant,  and  on  the  marriage  aude  a  fettleaaentof 
4000 1.  a  year  opon  her  by  way  of  jeintnie»  chaiged  «pon 
certain  eftates,    be  afterwards  made  hit  will,  and  gave  her* 
by  the  defcripdon  rf  H$  wifi  ElixMiiih  ^Bibefi  •/  Kimrim^ 
all  his  other  eftacet  (which  together  with  the  joiatared  emtea 
were  aboat  16,000  L  a  year)  durbg  her  widowhood*  liiljeft 
to  a  provifioB  made  for  payment  oT debet  thereoat  triith  limi- 
utJODs  over.    He  aifo  by  hit  will  gave  to  the  defeedant»  by 
fame  defcriptioot  all  hit  peribaal  eftate  difeharged  fiom  pay* 
meat  of  debts^  *aDd  alfo  made  her  fole  executrix.    A  bill  wat 
£led  by  the  plaintiff  10  right  of  his  wife,  who  being  fifter  wat 
heir  at  law  and  next  of  kin  to  the  duke,  ftatiag  that  the  de* 
vife  in  the  will  of  the  perfonal  eftate  to  the  defendant  aa  hit 
nvifi  was  fonnded  in  a  fraud,  committed  by  the  defendant  in 
impofin^  herfelf  upon  the  duke  at  a  fingle  woman,   and 
thereby  inducing  him  to  marry  her,  when  in  fa6l,  at  the  dme 
of  the  marriage,  (he  was  the  lawful  wife  of  Auguftus  Joha 
Hervey,  (ince  earl  of  Briftol  ;  and  that  the  ftuditj^  rf  natfi  of 
the  faid  duke  of  Kingflon  was  an  eflendal  part  of  the  de- 
fcripdon,  and  expre/Ted  the  caufe  of  the  bequeft ;  which  fail- 
ing, the  defendant  ought  to  be  con£dered  u  a  truftee  for  the 
next  of  kin.    To  this  the  defendant  pleaded,  that  beiag  law- 
fully married  to  the  duke,  he  cohabited  with  her  to  his  death, 
and  that  (he  proved  his  will  in  the  prerogative  coort  of  the 
archbifhop  of  Canterbury.    That  a  fuit  in   the  confilbrial 
court  was  inflicuted  by  her  againfl  Mr.  Hervey  for  ja6titadoa 
of  marriage,  and  a  crofs  allegauon  by  Mr.  Hervey  was  put 
in,  infilling  that  he  was  married  to  her,  (ladng  the  particular 
drcumftances  of  the  marriage,  and  praying  the  court  to  pro- 
nounce that  he  and  the  defendant  were  tawfully  man  and  wife. 
And  that  upon  hearing  the  caufe  on  the  loth  of  Feb.  1769* 
the  judge,  by  his  definitive  and  final  fentence,  declared  (hat 
the  defeadant,  then  Elizabeth  Chudkighj  at  and  daring  all 

the 
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law,  divorces  were  often  made  thro'  beat  of  anger^  whea  *. 

the  Romans  had  a  mind  to  put  away  their  wives,  by  fend^^ 

ing 


the  time  mentioned  in  her  faid  libel  was,  and  then  was  a 
rpinfter,  and  free  from  all  matrimooial  contradts  or  efpoufals 
(aa  far  as  appeared) ,  more  efpecially  with  the  faid  Augafloi 
John  Hervey ;  and  that  the  faid  Aagaftus  John  Hervey  did 
maliciouily  boaft,  and  publickly  aflert  (though  falfely),  that 
be  was  con  traded  in  marriage  to  the  defcndaot>  or  (hat  they 
were  joined  or  contradied  together  in  matrimony ;  and  that» 
therefore,  the  judge  of  the  faid  court,  thereupon ,  by  fuch 
definitive  fentence  or  final  decree,  alfo  pronounced,  decreed, 
and  declared  that  perpetual  filencc  muft,  and  on^ht  to  be  im- 
pofed  and  enjoined  on  the  faid  Auguflus  John  Hervey,  as  td 
the  matters  contained  in  the  defendant's  faid  libel;  and  ac-- 
cordingly  did  impofe  and  enjoin  perpetual  filence  on  him  as 
to  fuch  matters ;  and  decreed  that  he  ihonid  be  admonifhed 
to  defift  from  his  boafting  and  a/fertiag  thai  he  was  con  trailed 
to  or  conjoined  with  the  defendant  in  matrimony  as  aforefaid; 
mod  alfo  condemned  the  faid  Augudus  John  Hervey  in  the 
cofts  of  the  fuit.  The  defendant  then  averred,  that  the  duke 
was  informed  of  and  privy  to  this  foit,  and  denied  that  he  waa 
ever  drawn  in  to  marry  her  by  any  fraud  or  impofition  whatever* 
Lord  jffjiijff  cbam.  after  argument.  The  plea  lUtes  the. 
lentence  of  the  eccleiiaftical  court,  to  (hew  that  the  defendant 
was  not,  at  the  time  (he  married  the  duke,  the  wife  of  Mr, 
Htrvcy*  Firft  queftion.  Whether  the  plea  reduces  the  matter 
to  a  point?  Second,  If  it  does,  whether  it  is  conclufivef 
As  to  the  firft,  it  clearly  brings  the  matter  to  a  point,  whether 
the  defendant  was  not  the  wife  of  Mr.  Hervey  but  a  (ingle 
woman*  As  to  the  fecond :  by  conclufivi^  I  underftand  that 
the  court  will  not  receive  evidence  to  contradict  it.  1  lay  it 
down  as  a  general  rule,  that  wherever  a  matter  comes  to  be 
tried  in  a  collateral  way,  the  decree,  fentence,  or  judgment 
of  any  other  court,  having  competent  jurifdidtion,  (hall  be 
leceived  as  conclu(ive  evidence  of  the  matter  fo  determined. 
Thongh  Onghton  may  be  right,  and  Mr.  Hervey  might  at 
any  time  have  fued  for  reftitntion  of  conjugal  rights,  not* 
withftaoding  this  fentence;  yet  the  fentence  is  conclu(ive 
evidence  in  collateral  adions  till  it  is  reverfed,  or  overturned 
by  fome  other  fentence. — The  only  exception  to  the  rule  is 
where  the  fentence  is  not  r#r  dtrtSo^  as  in  BlaMam*^  cafe  *• 

Here 


*  MUcUfomt  erfif  before  Holt,  C.  J.  at  nifipriui.  i  Salk,  290.  In 
trover,  the  cafe  was,  the  plaintiff  proved  the  goods  to  be  in  his  poH* 
ftlfion,  and  to  he  taken  away  by  the  defendant.  The  defendant 
Aewed  thai  thefe  were  the  goods  of  one  Jane  Blackhana,  in  her  life* 
time^  and  that  the  defendant  had  taken  out  Itttws  of  adminiftration 
-Vol.  II«  K  k  tt 
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ing  them  a  bill  of  divorce  by  one  of  their  freed-men,  who 

was 


liere  is  no  fuggeftioa  of  fraud  in  the  bill ;  and  if  there  was.  it 
is  that  kind  of  fraud  which  the  court  woald  net  go  into* 
Fraud  uf>on  a  court,  in  obtaining  judgment  or  fen tence,  can 
only  be  examined  by  the  court  where  the  fraud  is  committed* 
or  another  court  having  concurrent  jorifdidion*  This  court 
has  not  concurrent  junfdiQion  in  marriages. 

But  on  the  trial  of  the  duchefs  afterwards  for  bigamy,  be* 
fore  the  houfe  of  peers  in  1776,  after  pleading  not  guilty,  (he 
produced  the  fentence  of  the  confiilorial  court  as  above  ftaced, 
which  her  counfel  inAfted  was  conclufivc  in  her  favoor.  Tbia 
point  being  fully  argued,  the  following  quefUons  were  referred 
Dy  their  lordfhips  to  the  judges: 

L  Whether  a  fentence  of  the  fpiritaal  court  agtinft  a  mar« 
<  riage,  in  a  fuit  for  jaditation  of  marriage*  is  coBcluiive 
evidence,  fo  as  to  flop  the  counfel  for  the  crown  from 
proving  the  faid  marriage  in  an  indidlment  for  polygamy  ? 
II.  Whether,  admitting  fuch  fentence  to  be  conclufive  upon 
fuch  indi^ment,  the  counfel  for  the  crown  may  be  ad* 
nitted  to  avoid  the  effed  of  fuch  fentence,  by  proving  the 
fame  to  have  been  obtained  by  fraud  or  collnfion  ? 

Upon  which  quefiioos  Sir  Wm.  De  Grey,  C.J.  C.  B.  dt« 
livered  the  unanimous  opinion  of  the  judges: 

id.  That  a  fentence  in  the  fpiritual  court  againft  a  mar- 
riage in  a  fuit  of  jaflitation  of  marriage  is  not  concluiive  evi« 
dence,  fo  as  to  (lop  the  counfel  fcr  the  crown  from  proving 
the  marriage  in  an  indidment  for  polygamy. 

tdly.  Admitting  fuch  fentence  to  beconclufive  upon  fuch 
indidment,  the  cuunfel  for  the  crown  may  be  admitted  to 
avoid  the  efFefl  of  fuch  fentence,  by  proving  the  fame  to  have 
been  obtained  by  fraud  or  collufion. 

to  her,  and  fo  was  entitled  to  her  goods.  Upon  this  the  plaintiff 
proved,  that  fome  few  daysi  before  her  death  (he  was  aflually  mar- 
ried to  him  J  and  in  anlw^r  to  that  it  was  infixed  that  the  fpiritual 
court  had  determined  the  right  to  be  in  the  defendant:  for  they  could 
rtot  have  granttil  aiiminillration  to  the  defendant,  but  upon  fuppofing 
there  wr.s  no  luch  marriage,  and  that  this  fentence  being  of  a  matter 
within  their  jurildiftion,  was  conclufivc  and  could  not  begainfaid  in 
evidence.  Ami  ptr  Hch^  C,  J,  a  matter  which  has  been  diredly  dc- 
ttrniincd  by  ilicir  lentence  cannot  be  gainfaid.  Their  fentence  is 
conciuhve  in  fuck  calcs,  and  no  evidence  (hall  be  admitted  to  prove 
the  contiary.  Hut  that  is  to  he  intended  only  in  the  point  direAly 
tried  j  otheiwife  it  is,  if  a  collateral  matter  be  colleAed  or  inferred 
from  their  fentence,  as  in  th':,  cafe,  becaufe  the  adminithation  is 
granted  to  the  deferulintj  tiiereforc  they  infer  that  the  plaintiiF  was 
rot  the  intdhte's  hnfbnr.d,  as  he  could  not  have  been  taken  to  be,  if 
the  point  there  tried  hid  been  married  or  unmairied,  and  their 
ki.itncc  lua  bctu  liotmariicd. 

And 


was  to  acquaint  the  wife  with  the  purpofe  and  intentioQ  of 
berhufband,     Ayl,  Par,  22$.  (/) 

Dr.  AylifFe  fays,  By  the  papal  canon  law  there  are  only  five 
caufes  of  divorce  ;  to  wit,  adultery,  iropotency,  cruelty,  in- 
fidelity, and  entering  into  religion.  Jjfi,  Par.  226.— Unto 
which  ought  to  have  been  added  confanguintty. — [And  ac- 
cording to  our  law,  which  in  this  point  follows  the  canon 
law,  by  a  late  decifion  of  the  delegates,  may  be  added  fodo- 
mitical  prafiices  {k).] 

2.  There 


And  the  principal  reafons  given  by  the  chief  juftice  for  this 
opinion  were,  firll,  becaufe  the  parties  are  not  the  fame ;  for 
the  king,  io  whom  the  truft  of  profecuting  public  offences  it 
vcfted,  and  which  is  executed  by  his  immediate  orders,  or  ia 
bis  name  by  fome  profecator*  is  no  party  to  fuch  proceedings 
in  the  ecclefiaflical  court,  and  cannot  be  admitted  to  defend* 
examine  witnefles,  in  any  manner  intervene,  or  appeal.  Se« 
condly,  fuch  dodrines  would  tend  to  give  the  fpiritual  courts* 
which  are  not  permitted  to  cxercife  any  judicial  cognizance  ia 
natters  of  crime,  an  immediate  influence  in  tiials  for  offences* 
and.  to  draw  the  decifion  from  the  courfe  of  the  common  law, 
to  which  it  folely  and  peculiarly  belongs.  Fidt  tatnew,  (QUills* 
ProBmtit  ly 

(/')  It  is  faid,  to  the  honour  of  the  antient  Romans,  that 
divorces  were  unknown  to  them  till  the  year  of  Rome  423* 
when  Spuriiu  Carvilius  finding  his  wife  barren  put  her  awa^* 
'*  although"  (^ys  A,  Gellius^ "  he  loved  her  extremely,  and 
ihe  was  mofl  dear  to  him  on  account  of  her  morals."  Lib,  4. 
€.  3«  This  he  was  induced  to  do  from  a  fcruple  of  confcience* 
having  been  compelled  by  the  cenfors  to  fwear  that  he  mar* 
ried  K>r  the  fake  of  procreating  children.  The  manners  of 
the  people,  however,  growing  more  corrupt,  divorces  became 
more  common,  but  were  reilrtded  to  certain  joft  caufes  by  the 
emperors;  particularly  by  Theodofius  and  Valentinian,  in  a 
law  preferved  in  C9d.  5.  17.  and  by  Juftinian  in  AW.  117. 
r.  8  C^  9.  The  latter  emperor  difapproved  of  diffolving  the 
contrad  of  marriage  by  the  mutual  confent  of  hufband  and 
wife;  bnt  his  grandfon  Jaflin  reftored  the  antient  law,  ob* 
Icrving  that  it  was  difficult  to  reconcile  thofe  who  once  hated 
each  other  violently,  and  who,  if  they  were  compelled  to  live 
together,  frequently  attempted  each  other's  lives.  AW.  140, 
'^Buc  for  this  conHitution  he  has  been  feverely  blamed. 

(i)  Lady  Bromley  libelled  her  hufband  Sir  George  Bromley* 
in  the  confidorial  court  of  York,  founding  her  claim  to  a  divorce 
IT  mtnfa  et  tbort^  on  a  verdidi  of  a  jury  that  Sir  George  was 
guilty  of  fodemitical  pra&ices  with  A.  B.  for  which  he  was 
fentenced  to  two  years  imprifonment  in  the  gaol  at  Notting- 
ham. The  judge  reje^ed  the  libel^  and  Lady  Bromley  ap- 
pealed to  the  delegates. 
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<^  appeared  to  have  been  no  fewer  than  five  wrtneflcs  pre- 
**  Cent  at  the  marriage  thus  regiftered,  which  was  only 
«<  eleven  years  ago :  that  the  aA  bad  direded  the  wit- 
*^  nefles  to  fubfcribe  their  names  to  the  regifter,  in  order 
<<  to  fiacilitate  the  inveftigation  of  the  legal  evidence  of 
^*  marriages ;  and  that  till  thefe  five  witnefles  were  ac* 
^  counted  for,  as  by  (hewing  them  all  dead  or  the  like,  I 
**  could  not  admit  lefs  proof  than  that  of  fbfDe  perfon 
**  prefcnt  to  demonftnte  the  identity  of  the  parties.  I 
*<  accordingly  nonfuited  the  plaintiff*  After  which^  a 
**  prodor  from  the  ecclefiaftical  court,  then  prefent ;  de- 
«*  dared  openly,  that  he  had  been  fubpcenaed  by  the 
^*  plaintifr  to  prove,  and  could  prove,  the  taking  out  a 
*^  liana  for  the  marriage  of  the  plaintiff  and  his  reputed 
^*  wife.  I  mention  this  circumttance,  tho'  it  could  be 
^  no  ground  of  my  determination,  as  it  fliews  fomething 
^*  more  than  a  bare  poffibility  that  the  plaintiff  and  his 
**  wife  were  not  the  identical  perfons  fo  r^ gifteied  as  roar- 

*'  rying  by  banns." Againft  the  rule  for  a  new  trial, 

it  was  argued,  that  the  ad  meant  to  introduce  fome  more 
accurate  proof  of  marriages  than  what  was  in  ufe  before 
the  paffing  of  the  ad.  It  therefore  enads,  that  witnefles 
Ihall  be  prefent  who  (hall  fubfcribe  their  names  to  the  re* 
gifter,  and  the  purpofe  of  fuch  fubfcription  muft  be  to 
point  chem  out,  that  they  may  be  produced  when  it  (hall 
become  neccflary  to  prove  the  marriage.  There  it  no 
cafe  in  the  law  where  fubfcribing  witnefles  are  neccflary, 
and  yet  it  is  not  necefiary  to  produce  them,  or,  if  they 
are  (hewn  to  be  dead,  to  prove  their  hand- writing.  There- 
giflcr  proved  the  marriage  of  two  perfons  of  the  fitme  names 
with  the  plaintiff  and  his  wife,  but  could  not  (hew  that 
they  were  the  identical  perfons.— In  fupportof  the  rulie, 
it  was  obferved,  that  the  preamble  to  the  fedion  of  the 
fiatute  in  difpute  profeflcs  an  intention  to  render  the  proof 
of  marriages  more  en/y^  and  it  would  be  a  ftrange  folecifm 
to  conftrue  it  fo  as  to  render  it  more  difiicult.  It  was  ad« 
mitted,  that  the  proof  of  the  marriage  was  compleat,  and 
no  cafe  could  be  (hewn  which  had  determined  that  there 
could  be  no  other  evidence  of  the  idtntity  of  the  parties, 
but  the  rcftimony  of  perfons  prefent.  Pi  oof  of  the  parlies 
having  been  feen  going  to  church  the  morning  of  the  day 
mentioned  in  the  regifter,  or  lying  together  at  night,  would 
furely  be  evidence  of  the  identity,  and  fo  would  proof  of 
their  having  cohabited  together  from  the  time  of  the  mar- 
riage downwards.  In  an  adion  for  goods  furnifhed  to  a 
wife,  evidence  of  cohabitation  aTid  reputation  is  fufficient : 
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in  a  csfe  of  criminal  converfation,  fomethine  more,  name-* 
ly,  an  a£laal  marriage  muft  be  (hewn.     This  is  done  by 
the  regifier ;  and  when  it  is  coupled  with  evidence  of  co- 
babilation  and  reputation*  the  proof  is  compleat.     As  the 
copy  of  the  regifter  only  was  produced  (and  was  all  that 
was  neccflary),  the  witnefles  could  not  have  proved  that 
itteftation,  even  if  they  had  been  called. — r— Lord  Matif" 
faU:  From  the  report  it  appears,  that  the  ground  of  tne 
oonfuit  was  an  idea^  that  the  identity  mud  be  proved  by 
the  minifter  or  fome  of  the  attefting  witnefles,  unleH^  their 
not  being  produced  is  accounted  for  in  the  fame  manntr 
as  is  required  in  the  cafe  of  fubfcribing  witnefles  to  a  deed. 
The  counfel  for' the  plaintiff  fl:ated  other  evidence  of  the 
identity ;  whether  fuch  as  would  have  been  fufficient  when 
produced  (as  it  might,  or  might  not  be,  according  to  the 
differences  arifing  from  thq  manner  of  flating  it),  I  give 
oo  opinion.     But  the  judge  decided,  that  it  was  nn^JJarf 
to  produce  fome  of  the  fubfcribing  witnefles.    The  claufea 
in  the  marriage  ad,  relative  to  regifters,  are  of  infinite 
utility  to  the  kingdom.     They  were  meant,  as  well  to 
prevent  falfe  entries,  as  to  guard  againft  illegal  marriages 
without  licence  or  the  publication  of  banns.    The  regif* 
ters  are  directed  to  be  kept  as  public  books,  and  accom- 
panied with  every  means  of  authenticity.     But  t)eiides 
facilitating  and  afcertaining  the  evidence  of   marriages^ 
tbey  are  intended  for  other  wife  purpofes.     The^  are  of 
great  affiflance  in  the  proof  of  pedigrees,  which  has  be- 
come fo  much  more  difficult  fince  inquifition$  poft  morttm 
have  been  difufed,  that  it  is  eafier  to  eftablifli  oue  for  500 
years  back  before  the  time  of  king  Charles  the  fecond, 
than  for  100  years  fmce  his  reign.     But  this  advantage 
would  be  lofl,  and  it  would  be  very  prejudicial,  if  the  a<3 
were  fo  cooltrued  as  to  render  the  proof  of  marriages 
more  difficult  than  formerly.     I  take  it  for  granted,  that 
.tbt  law  flands  as  it  did  before  in  that  refpe^.     Regiflers 
»re  in  the  nature  of  records  and  need  not  be  produced, 
aor  proved  by  fubfcribing  witnefles.     A  copy  b  fofficieot^ 
and  is  proof  of  a  marriage  in  fad  between  two  parties  de- 
Icribing  tbemfelves  by  fuch  and  fuch  names  and  places  of 
abodCf  tho*  it  doth  not  prove  the  identity.     An  aAion  for 
criminal  converfation  is  the  only  civil  c^ie^  where  ic  is  ne* 
ceflary  to  prove'  an  o^ual  marriage.     In  other  cafes,  co- 
habitation, reputation,  and  the  like,  are  equally  fufiicient 
fince  the  marriage  ad  as   before.      But  an   adion   for 
^iminal  converiation  has  a  mixture  of  penal  profecution  ; 
for  which  reafony  and  becaufc  it  might  be  turned  to  bad 

purpofes 


T^ ifiafc  i#        2.  Tbr^  1*?  T»r&  kinf  of  c '-"oFoa  :  Ae  one  that  £[• 

^^'^'"''^  fe'KTti  ir«?  TxuuTUiF**  X  susaf^  Bi^r  'wrM?j  Si  Ibr  con  (an* 

g3kii**:i  ;  huz  tbe  cniizr  x  anflt/ic  ^r  Ti«n^  ai  far  aduiiery  ; 
htscunk  tbfct  -ciii-ccrs  zv  raSam  df  ai&tiilKfj  cannoc  diflblTC 
tiie  t:  srriiirf  «  vim^ji  miC^-^namd^  iv  tiat  t!be  oflFcnce  is 

A  ransi^  2    Ci.ii£3  iza  fepzrtiaira  a  viiicitlie^  are  crnlanguiiiil^ 

or  .kfir  TT  vjcLiiA  rbe  negncs  proftubflBDd,  alio  uiipabcft]f 
cr  irir^'/rj ;  vbcTf  ihe  i&Bniitgr  iiictf  vai  oktcIj  void 
a^  initio,  ii:Dd  lb:  iea?r:nrr  oa  diiutc  oolj  dcdaratory  cf 
its  be-ii2g  fx  InngiDcfa  tsm.  is  ^cbt  npoa  aa  obligation, 
tk>*  lbs  defcnflaot  picaoeo  xiiat  « the  doDC  of  the  hood  (he 
«as  »;fe  to  a  pcricje  iherc  r  mbcijI  «  fet  the  fJainriff  ihev* 
if>e:  ttiac  a  iomer  viie  was  afire  at  the  tune  of  bis  ourrf- 
icg  tfce  Mcm&MBU^  aoi  that  ihucspoa  the  marriage  with 
hiro  had  been  adjodged  sti!  1  aod  void  ia  die  fpiritual  court, 
jvdgtscnt  was  given  againfi  her,  bccaofe  the  aiarriage 
being  iDcrvlj  icMd,fl»  wasalvapUe:  and  it  was  farther 
faid,  ihat  in  fach  cafe  the  dirorot  was  tmly  dcdaratory, 
ai^  there  needed  i>oC  any  iudi  feoteooe.  Crs.  EL  857. 
GVi/1  446. 

The  tSt&s  of  that  orig^ca]  voidanoe  and  nollity  are, 
t>«2t  the  wife  b  barred  of  dower,  and  the  ifibe  are  illegU 
timace ;  and  that  the  perfons  fo  divorced  nuEf  marry  any 
others.     Gihj\  446. 

Concerning  dirorce  a  vinculo  in  cafe  of  impuhirtj^  or 
thz  male  or  female's  in2rr\irg  under  the  marriageable 
jtars,  th«t  is  the  f.rft  ur.ier  fourteen,  or  the  fecond  under 
tAclve;  the  bcoks  of  comfccn  law  do  con^rm  and  ratify 
this  n'-:^I.?y  ;  not  only  b,  declaring,  that  in  cafe  of  fuch 
divorce,  the  woman  may  have  an  a£zc  for  the  land  given 
in  franic  marriage,  but  ilio  in  affirming  further,  that  tbo' 
the  man  hjth  ilLe  by  fuch  marriage,  and  is  divorced,  and 


For  the  refpcndeot  it  wa;  obje«fled»  that  there  was  bo  cafe 
wr.cr-:  fvcD  idual  fcdomv  had  been  dtcmtd  a  fLmcieot  caofe 
fa  a  fiivurce  ;  a/ori::r:^  a  mere  acteir.pt  to  commit  it,  cooM 
net  be  deeir.cd  I'ufi'.cieDC.  That  fcppofiog  it  to  be  a  fufficieot 
caulV,  the  ilbel  ought  to  have  fiatcd  the  fadts  from  which  the 
^'j'l:  v^as  to  be  irferred,  which  ibould  have  been  again  the 
iuojcct  of  proof:  and  that  merely  f:ating  the  verdid,  and 
prcJucirg  the  rvccrd  of  it,  could  not  entitle  the  lacy  to  a 
ciivcrce.  But  the  judges  (Gcuid,  J.  C.  B.  Hotham,  B.  *vA 
^^*:c(c,  J.  K.  D.  Drs.  Fiflier  and  Crefpigny)  thought  the  cb- 
jec^Ioris  ir.Lnicient ;  reverfed  the  fentence  of  the  cociC  bclcwy 
ai  J  pfvcc -need  for  the  divorce.    Ftlf,  )7$-^* 

marries 
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marries  again  and  hath  iflue,  and  dies,  the  iflue  of  the 
fecond  wife  (ball  be  his  lawful  heir ;  nor  will  any  averment 
of  confenting  and  living  together  after  the  marriageable 
years  be  received  or  admitted  in  the  temporal  court,  after 
a  divorce  in  the  fpiritual  court  made  upon  the  original  nuU 
lity,  and  unrepealed.     Gib/.  446.  (/)  " 

In  like  manner,  do  the  books  of  common  law  refolve, 
in  cafe  of  divorce  a  vinculo  for  frigidity^  after  three  years 
trial  and  examination,  and  fentence  in  the  fpiritual  court, 
for  the  perpetual  impotency  of  generation.  As  it  was  in 
Sury*9  cafe,  M.  40  ^  41  EL  who  was  fo  divorced,  but 
afterwards  married  another  wife,  and  had  children  by  her  :* 
upon  which  it  was  u^ged,  that  the  church  being  evidendjf 
deceived  as  to  his  perpetual  impotency,  the  divorce  ihere* 
upon  was  null ;  and  if  (o^  that  the  fecond  marriage  was 
unlawful,  and  the  iflue  illegitimate.  But  the  court  re- 
folved,  that  iince  there  had  been  a  divorce  for  frigidity 
or  impotency,  it  was  clear  that  each  of  them  might  law* 
fully  marry  again ;  and  tho'  it  (hould  be  allovred,  that  the 
church  appearing  to  have  been  deceived  in  the  foundation 
of  their  fentence,  the  fecond  marriage  was  voidable,  yet 
till  It  (hould  be  diflblved,  it  remained  a  marriage,  and  the^ 
Ufue  during  the  coverture  lawful.     Giif,  446.  (m) 

Sut  tho*  a  fentence  of  divorce,  given  in  the  fpiritual 
court,  may  be  repealed  after  the  death  of  the  parties ;  yet 
if  any  of  the  parties  be  dead,  before  fuch  fentence  given, 
fuit  cannot  be  in  the  fpiritual  court  to  declare  the  marriage 
void,  and  baftardize  the  ifTue  ;  the  marriage  being  already 
difFolved  by  death,  and  the  tri^I  whether  legitimate  or 
not,  in  order  to  inheritance,  originally  belongeth  to  the 
king's  court ;  and  the  fentence  in  the  fpiritual  court  being 

fivcD  only pro/aluii  amimey  it  comes  too  late.     Git/.  446* 
ttiir^  Baft.  G.  4. 
4.  Divorce  a  thoro  tt  menfa  is,  when  the  ufe  of  matri-  A  tboro  ct 
Dony,  as  the  cohabitation  of  the  married  perfons,  or  their  "^^b^*« 
mutual  converfation,  is  prohibited  for  a  time«  or  without 
limitation  of  time.     And  this  is  in  cafes  of  adultery  (n)» 

cruelty. 


(/)  7  Rip,  42.     Kenn's  tafi. 

(«}  5  Rtp.     Bury's  ca/e, 

(«)  Adultery  is  a  caufe  of  divorce  from  bed  and  board,  by 
the  ecclefiaftical  law;  and  fnch  divorce  is  to  be  obtained  ia 
tKe  ecdefiafHcal  court.  But  if  the  party  injured  wi(h  to  marry 
agaia,  application  moil  be  made  to  parii^eat  for  an  ad  of 
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cruelty,  or  the  like ;  in  which  the  marriage  haviag  been 
originally  good,  is  not  diirolved,  nor  aiFeded  as  to  the 
vinculum  or  bond.  And  this  is  fo  by  the  common  as 
well  as  by  the  canon  law  ;  infomuch  that  the  wife  fo  di- 
vorced, having  fued  for  a  legacy  left  to  her,  and  the  buf- 
band  having  given  a  releafe,  fuch  releafe  hath  been  ad- 
judged good,  notwitbftanding  the  divorce.  Nor  doth  this 
kind  either  bar  the  wife  of  her  dower,  or  baftardize  the 
children ;  but  entitles  her  to  alimony,  which  the  ecclcfi- 
afiical  court  afHgns,  in  proportion  to  the  circumfiances 
and  condition  of  her  hufband;  and  no  prohibition  will 
lie.  But  ss  to  the  having  again  the  goods  (be  brought, 
or  fo  much  as  is  not  fpent ;  that,  in  the  law  books,  is 
meant  only  of  divorce  a  vinculo^  or  uhen  there  was  anul* 
lity  of  marriage  ab  initio,  fo  as  to  be  really  no  marriage* 
Gihf.  335. 

But  the  children  which  (be  hath  after  the  divorce, 
fball  be  deemed  baftards ;  for  a  due  obedience  to  the  fen- 
fence  will  be  intended^  unlefs  the  contrary  be  (hewed. 
-gSalk.  123. 

By  Can,  107.  In  all  fentences  pronounced  only  for  di- 
vorce and  feparation  a  tkoro  it  menfa^  there  (hall  be  a  cau- 
tion and  reftraint  inferred  in  the  a6l  of  the  faid  ientence9 


^ 


the  legidature  to  diiTolve  the  marriage  eotirely^  and  to  grant 
fuch  pfrmiilion.  This,  however,  cannot  be  obtained  if  the 
party  compiaiDiog  fhould  appear  to  have  ccnntved  at  the  adul- 
tery, or  to  have  been  guilty  of  grofs  mifcocdu^l  in  the  mar- 
riage Aate  ;  and  it  has  therefore  been  ufual  to  fue  the  adul- 
terer previoufly  for  damages  in  a  civil  aflion  of  criminal  con- 
verfacion,  in  which  the  proof  of  tbefe  fads  would  fbrnifh  a 
flrcng  ground  of  defence,  and  where  it  may  naturally  be 
fuppcfed  they  would  be  proved,  if  true,  in  mitigaiioo  of  da- 
mages. But  this  mode  of  procedure  cannot  be  adopted  where 
the  adulterer  dief,  or  where  the  ad  cf  adultery  was  commit- 
ted ;tfier  a  reparation  becween  cne  hufbaod  and  wife.  For 
the  foundation  of  the  adio"  on  the  p^rt  of  the  hulband  is 
the  lei's  of  the  comfort  and  focieiy  of  his  wife,  i^hich  he  can- 
not be  fuppored  to  have  eftimatcd  v^rv  highly,  when  he  has 
con  few  ted  10  difpenfe  vwith  them.  H'etdcn  v.  TimhrtlU  5  Term 
Hep  357.  It  can  no:  either  be  refortcd  to  whtre  the  wife  com- 
plains of  the  aduhery  of  the  hufband  ;  and  appears  to  be 
rugaiive  where  the  adulterer  is  of  vtj'^  low  degree,  as  \  me- 
nial lervast:  c^hence  it  cannot  be  cor.Odered  as  abfolutely 
necfiyary.  There  is  an  admiral. !e  rule  of  the  canon  law  on 
thi^  ^u^jcd>,  N'uUus  ducat  in  r:atrimonium  quam  /rius  fcUuU 
sduliirio*     C  31.     J^  I,  r.  I. 

mx 


that  the  ptrtics  fo  feparatedfliall  livechaftely  and  continent- 
ly; neither  iball  they,  during  each  other's  life*  contraA 
matrimony  with  oth^r  perfon.  And  for  the  hetter  ob- 
fervation  of  this  laft  claufe.  the  faiii  fentences*  of  divorce 
fh«ll  not  be  pronounced^  until  the  party  or  parties  requiring 
the  fame,  hdvc  given  good  and  fufficient  caution  an^i  fecu- 
rity  into  the  court,  that  they  will  not  any  wzy  break  or 
tranfgrefs  the  faid  reftraint  or  prohibition. 

And  this  dodrine,  that  neither  of  tr^e  parties  (hall  con- 
tract matrimony  during  each  other's  life,  hath  been  -con-  * 
firmed  by  the  temporal  judges  in  the  cafe  of  Foliamhe^  who 
having  been  divorced  from  his  wife  for  incontinency  on 
ber  part,  married  again  during  her  life ;  and  the  fecond 
marriage  was  declared  to  be  void,  becaufe  it  was  only  a 
divorce  a  tboro  tt  me^/o.  And  the  fame  ts  the  doctrine  of 
the  canon  lawi  and  of  the  fame  tenor  are  the  anuei>t 
conftirutions  of  the  Englifh  i^hurch  Neverrhelefs  divers 
a£ls  of  parliament,  for  the  divorce  of  particular  perfons  in 
the  cafe  of  adultery,  a^re^-ably  to  what  the  R  formatio  Itgum 
did  propofe  in  general,  have  allowed  a  liberty  to  the  in- 
nocent perfon  of  marrying  again      Gthj  446      Mo.  683; 

And  by  Can.  io8.  If  anv  judge,  eivlng  fentence  of  di* 
vorce  or  feparation,  (hall  not  fully  keep  and  obferve  the 
premifles}  he  fiiall  be,  by  the  archbifliop  of  the  province^ 
or  by  the  bifliop  of  the  diocefe,  fiifpended  from  the  ex- 
crciTe  of  his  office  for  the  fpace  of  a  whole  year ;  and  the 
fentence  of  feparation  fo  given,  contrary  to  the  form 
aforefaid,  (hall  be  held  void  to  all  intents  add  purpofei 
of  the  law,  as  if  it  had  not  at  all  been  given  or  pro* 
jiounced. 

A  divorce  for  aiuHery^  wa.>  antiently  a  vinculo  matrimi* 
nil  I  and  therefore  in  the  beginninz  of  the  rci^n  of  queen 
Elizabeth,  the  opinion  of  the  church  of  England  was,  that 
altera  divorce  for  adultery,  the  p^trties  mi^ht  marry  again f 
but  in  Foliambi'%  cafe  aforefaid.  //.  44  Ei  iri  the;  (far 
chamber,  that  opinion  was  changed  ;  and  archbifhop  Ban- 
croft, by  the  advice  of/  divines  held  that  adultery  wasr 
only  a  caufe  of  divorce  a  rmnfa  tt  thoro.     3  Salk.  1 38.  [p) 

5.  Can,  105.  Forafmuch  as  matrimonial  caufes  have  been  DivofCA  set  !• 
always  reckoned  and  reputed  amongft  the  wci^htietl,  and'^on»"fc®«» 
therefore  require  the  greater  caution  when  thov  come  to  be  <>f  "^•^•'"■•^ 
handled   and  debated   in  jud.ment,  efpecially  in'caufe^ 


9«  C  3a*  ^  7*  r.  i. 
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wbcreia  nutriiDODy,  baiine  bcea  in  the  church  dulf  (b* 
Ictzciredy  it  reqoircd  upoo  zt.j  luggeftKni  cv  pretext  what- 
focver  to  be  diiloUcd  cr  sjasuiled  ;  we  do  ftraitly  charge 
and  iDJoin,  that  io  aji  fixtedwp  to  divorce  and  nul- 
liiiet  of  matrimonjs  gor<3  ciroimfpeiSion  and  advice  be 
ttfcd,  and  that  the  truth  maj  {as  far  as  is  pcffible)  be  fiftad 
out  bj  the  dcpofition  of  witncflcs  and  other  lawful  proofi 
vd  evidioas,  and  that  credit  be  nt>t  givea  to  the  fo!e  con* 
fcffion  of  the  parties  theinlclres,  howibever  taken  upon 
osth,  either  within  or  without  the  court. 

The  rule  of  the  cmon  ]aw  upon  this  head,  is  in  a  de* 
cretal  epifile  of  pope  Cileftlr.g  the  third  \  who  injoineth,  that 
the  parties  be  not  feparaced  by  their  o»*n  confeiEon  only, 
or  by  the  rumour  cf  the  neighbourhood :  For  if  they  did 
believe  that  the  eccle&aflical  judge  would  concur  with  them, 
foroe  perlbns  would  collude  togeUier,  and  confefs  inceft^ 
for  the  avoiding  of  their  marriage :  And  the  nunour  6i  the 
sieighbouf  hoad  ought  rot  fo  far  to  be  judged  valid,  as  to 
difannul  marriages ;  unlefs  other  reafooabic  and  probable 
evidences  do  occur.     Gihf.  445.     [p) 

This  prohibition  againft  accepting  the  fole  confeflion  cf 
the  parties,  was  exprefsly  renewed  in  the  canons  of  1597. 
And  how  great  need  there  was  of  fuch  a  prohibitioo,  will 
appear  to  an  one  who  fhall  confult  the  ancient  ads  of 
courts  before  thofe  times  and  (hall  fee  there  how  c**mmop 
it  was  to  pronounce  feparations  upon  the  fole  coofeffion  of 
the  parties,  and  how  numerous  thefe  feparations  were,  fo 
long  as  that  continued  to  be  the  rule.     Gicf.  ibid. 

In  2  Alod.  314.  there  is  a  remarkable  inftance  of  this 
)cind  ;  wherein  a  prohibition  was  prayed  in  behalf  of  the 
children,  who  were  in  danger  to  be  baliardized  by  fuch  a 
fraud.  CsUet  married  Alary^  and  had  children  by  her; 
againft  whom  it  was  libelled  in  the  fpiriiuiil  court,  that  he 
had  before  married  Jnm  the  filler  of  Alary:  He  and  Jam 
appear,  and  confefs  the  matter ;  upon  which,  (as  the  re« 
port  fets  forth)  a  femence  of  divorce  was  to  paff.  Whereaa 
in  truth,  C^lUt  was  never  married  to  Jnne^  but  it  was  a 
contrivance  between  him  and  his  wife  to  eet  themfelvet 
divorced,  after  they  had  lived  together  Ua^teen  years. 
Qibf.  445. 

And  fometimes  women  were  fuborned  to  perfonate  the 
wife,  who  were  to  come  and  confefs  the  adultery  \  and  fq 


(J)  X.  4.  13.  5. 
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the  real  wife  might  be  'divorced  whilft  (he  knew  nothing 
ac  all  of  the  matter.  And  Mr«  Gierke  faya«  be  knew  two 
iofiancea  in  hia  time,  where  fuppofititiovs  women  (not  the 
wives  of  the  parties)  were  fuborned  to  come  and  confefi 
the  adultery,  as  if  they  had  been  the  real  and  true  wives* 
X  Ought.  316. 

6.  If  the  party  iccufed  fhall  prove,  that  the  accufer  hath  whatfliall  be 
ilfo  committed  adultery;  this  is  a  compenfation  for  the <i««nicd •  <»«- 
crime,  and  the  acculcr  (hall  not  prevail  in  bis  fuit.  x  Ought.  ^^°"  "^^ 

317.  ' 

In  like  manner,  if  the  party  accufed  fhall  prove,  that 
the  accufer  before  the  commencement  of  the  fuit  had  pro« 
bable  knowledge  of  the  crime  committed,  and  yet  after« 
wards  had  carnal  intercourfe  with  the  accufed ;  in  fuch  cafe^ 
the  accufer  (ball  not  obtain  a  fentence  of  divorce:  for 
the  aime  fhall  be  fuppofed  to  have  been  remitted* 
I  Ought.  317. 

And  probable  knowledge  in  this  cafe  is,  if  the  hufband, 
fufpedling  his  wife,  (hall  charge  her  with  the  offence,  and 
ihe  confefs  it ;  Or  if  the  witnefles,  whom  he  (ball  after- 
wards produce,  fhall  (ignify  to  him  before  the  commence^* 
ment  of  the  fuit,  that  they  can  tefiify  the  offence  from 
their  own  fight  and  knowledge :  Or  if  the  hufband  fhall 
take  her  in  the  zA  of  adultery  :  In  all  which  cafes,  never* 
thelefs)  if  the  hufband  fhall  afterwards  have  carnal  know* 
ledeeof  his  wife,  hcremitteth  the  injury,  and  (ball  not  have 
a  divorce*  Therefore  if  he  defires  to  be  divorced,  he  muft 
abfi^in  from  her  bed,  although  he  doth  not  prefently  turn 
her  out  of  doors.     1  Ought.  ^17. 

7.  Can,  106.  No  fentence  fhall  be  given  either  for  fe-  Sentence  of  di* 
paration  a  thsro  et  menfay  or  for  annulling  of  pretended  ^^'^* 
matrimony,  but  in  open  court,  and  in  the  feat  of  juftice» 

and  that  with  the  knowledge  and  confent  either  of  the 
archbifhop  within  his  province,  or  of  the  bifhop  within 
bit  diocefej  or  of  the  dean  of  the  arches,  the  judge  of  the 
audience  of  Canterbury,  or  of  the  vicars  general,  or  other 
principal  officials,  or  fede  vacante  of  the  guardians  of  the 
Ipiritualties,  6t  «ther  osdinaries  to  whom  of  right  it  ap* 
pertaineth,  in  their  feveral  jurifdiftiona  and  courts,  and 
concerning  them  oi>Iy  that  are  then  dwelling  under  their 
jurifdi^ions. 

8.  M.  I  Ca^.  Grten*s  cafe.     Gre§H  prayed  a  prohibition  coflt^ 
to  the  ecclefiaftical  court  at  Saiifbury,  betiftfe  his  wife 
fued  him  there  to  be  feparated  from  himv  prpifter Javitiam. 
And  (entence  was  there  given  for  the  hufbahd  againft  the   * 
Vif?}  and  he  W^  inforced  to  pay  all  the  coits  for  his  wife. 

And 
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Aod  afterwards  fhe  appealed ;  and  becaufe  the  hofband 
would  not  anfwer  the  appeal  againft  himfelf,  and  pay  for 
the  iranfmitting  of  the  record,  he  was  therefore  excooimu* 
nkrated  ;  and  now  prayed  a  prohibition.  The  court  con- 
ceived the  cafe  to  be  very  hard,  that  he  flioold  be  inforced 
to  fpend  his  money  againft  himfelf.  But  becaufe  it  was 
alledged,  that  the  courfe  was  fo  in  the  fpiritual  court,  they 
would  advife  until  the  next  term;  and  ordered  to'ftay 
their  proceedings  in  the  mean  time,    Cr9,  Car.  i6* 

XII.  Jlimony^ 
^5^^?'***       !•  The  ordinary  haih  the  proper  coentzance  of  alimo* 

cIcfiftAiol  cog*  J  ,        ^  w    ."^    "^        ^.^       ,.  , 

^ig^fc.  ^79  ^^^  ^^  other  court:  It  is  true,  there  lies  an  appcaJ, 

but  ftill  it  is  to  the  ecclefiaftical  judge  ^  and  if  the  perlba 
condemned  will  not  obey  the  fcntence  of  thatjudge^he 
ituy  he  excommunicated,    Jjl.  Par.  59.  (;) 

In 
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(f)  The  court  of  chancery  will  alfo  in  forae  cafes  decree 
alimony  to  the  wife  ;  but  Mr.  Fooblanqae  obffrves  that  this 
has  feldom  been  done  except  upon  an  agreement  of  the  parties^ 
er  a  divorce.  Sec  the  c:ifes  cited  in  Treai.  ^£f./.  96*  97. 
To  alimony  may  be  compared  thsit  Jiparate  maimiemmma  which 
has  become  fo  frequent  in  thefe  day&;  but  they  difl^r  in  this 
amongfl  other  rerpe(?>s  that  the  former  is  eftablifhed  by  the 
judicial  a6l  of  a  court  of  joflice,  the  latter  proceeds  merely 
apon  the  agreement  of  parcics..  By  this  agreement,  according 
to  lord  Mansfield  in  the  cafe  of  Corbet  v.  Poelnitx^  I  Ttrm 
Rep,  5.  *'  A  married  woman  alTumes  the  appearance  of  M/emt 
kli^  and  is  to  all  intents  and  purpulcs  capacitated  to  ad  as 
inch.'*  And  if  during  the  reparation  (he  contrail  a  debt,  and 
afterwards  be  divorctd  and  marry  a  fecond  hulbandj  he  is  li- 
able for  it.  And  the  reafon  given  by  the  court,  is,  that  her 
incapacity  is  not  like  that  of  an  infant  founded  on  want  of 
judgment,  but  on  want  of  property  ;  whenever  therefore  fhe  is 
poflelTed  of  propeit-,  her  incapacity  ceafes  :  nor  is  her  liability 
limited  to  the  extent  of  her  fund  ;  for  if,  fays  Mr.  J.  Ajhhurft^ 
Ihe  exhaufts  her  whole  fund,  it  is  her  folly,  but  does  not  render 
her  lefs  liable  ;  fee  the  opinion  of  lord  Thurlow,  C.  in  Huimc 
V.  Ttnaat  and  his  ivi/t,  i  Bro.  |6. 

But  to  exonerate  the  hulbanJ,  the  property  muft  proceed 
from  him,  or  at  le^ft  mull  be  ffcured  to  the  fole  ufe  of  the 
wife;  for  a  pen  fun  from  the  crown  of  3C0  1. /^r  aBw.  J^invg 
figa/ure,  to  a  wife,  though  |jiven  to  bcr  in  her  own  name,  was 
not  deemed  fufiicient  to  make  her  anfwerable  for  necciTaries, 
Inhere  hex  huiband  had  ihuc  his  door  againft  her>  without  any 

agreement 
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til  the  cafe  of  Angur  and  Jn^itr^  T.  1 7 1 8 :  The  w!fe 
tiy  her  next  friend  brought  a  bill  again  ft  her  bufband,  for 
a  rpeciai  execution  of  articles,  whereby  he  had  agreed  with 
a  friend  of  hers  to  allow  her  52 1  a  year  feparate  mainte- 
nance* Great  mifbeheaviour  to  each  other  was  proved  in 
the  caufe.  And  it  was  proved  by  him,  that  (he  had  libel- 
led in  the  fpiritual  court  for  alimony  j  and  when  that  caufe 


agreement  for  a  feparate  allowance.  Tbompfon  v.  Htm>iy^ 
4  Bur,  2177.  Therefore  the  courts  havf  required  that  it  ihould 
appear  that  the  wife  hat  a  fixed  permanent  fund  for  her  fup- 
porty  over  which  the  hu(band  has. no  coatroul ;  fee  Comptom 
v«  CoUifiut  2  Bro,  377.  and  i  H»  BL  334.  Gilchrift  v.  Browm^ 
4  r.  Rtp.  766.  and  EUab  v.  Leigh,  5  T,  Rep.  679.  Where 
that  was  the  cafe,  as  on  the  one  hand  they  have  held  the 
wife  anfwerable  for  her  debts,  they  have  alfo  affided  her 
in  the  recovery  or  transfer  of  h  r  property;  for  where  a 
>ivife  was  feparated  from  her  hufband  by  articles,  and  he 
covenanted  both  at  the  time  of  leparation,  and  fince  certain 
copyhold  lands  defcended  to  her,  '*  that  (he  (hou)d  enjoy  to 
her  own  ufe,  all  real  and  perfonal  eftare  that  might  in  any 
manner  come  to  her,  and  that  he  would  join  in  levying  a  lin^ 
fufierin^  a  recovery^  or  making  a  furrenderof  fiich  ciUtes,  and 
in  limiting  the  fame  tofuch  uies  as  fhe  fhould  appoint :"  the 
court  of  C.  P.  'held,  on  an  iflue  from  chancery;  that  the 
wife  may  furrender  the  copyhold  lands  \^iihout  the  hufband 
Joining,  and  without  a  fpecial  cnftcm  for  that  purpofe.  Cemf" 
ton  V.  Colli/on  ahcve  cited.  The  general  do6trine,  however* 
that  a  married  t  oman  can  be  fued  as  a  Jeme  foU,  excepc 
where  her  hufband  is  exiled,  or  has  abjured  the  realm,  or  be* 
come  an  alien  enemy,  has  been  doubr<:d  in  fome  cotemporary 
cafes  ;  fee  Hatcbett  v.  Baddely^  2  BL  1079.  Lean  v.  SebutXp 
$b.  1195.  and  Ld.  Kenyan^ s  opinion  in  Ellaby.  Leigb,  Bi|t 
ihopld  it  ultimately  be  received  as  law,  there  Teems  to  be  no 
reafon  why  it  fhould  not  be  extended  to  a  married  womaa 
having  alimony  decreed  to  her  by  a  definitive  fentence  of  the 
ccclefiailicai  court ;  except  it  fhould  be  faid  that  ihe  fub- 
Sequent  incontinency  of  the  woman  (being  an  infraflion  of  the 
caution  required  by  the  canon  upon  a  divorce)  might  be  a 
reafon  for  the  court  to  retra^  the  alimony,  or  that  the 
woman  has  not  fo  efFe^ual  a  reme-^y  for  the  recovery  of  her 
alimony,  as  fhe  has  for  that  of  her  feparate  maintenarce* 
£ut  that  alimony  decreed  to  a  wife  during  the  continuance  cf  a 
Juitt  is  not  a  ground  to  fue  her  as  a  fingie  woman,  has  been  de- 
cided in  the  cafe  of  EUab  v.  Leigb^  5  T,  Rep,  6-9.  for  it  is 
pot  a  permanent  fund  over  which  the  hufband  has  no  coatroul  ; 
but  on  the  contrary,  by  ending  the  fuit  he  may  detenaine  the 
^imony, 

wa« 
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was  depending  there,  ihefe  articles  were  made;  and  that 
he  was  deiirous  to  be  reconciled  to  her,  and  therefore  flop- 
ped  the  allowance :  It  was  objeded,  that  tjhis  would  be 
decreeing  a  reparation ;  which  belongs  to  the  (piritual  court : 
Alimony  continues  only  till  the  parties  are  reconciled ;  and 
if  the  articles  (hould  be  decreed,  a  future  reconciliation 
could  not  fet  them  afide.  But  the  lord  chancellor  decreed 
an  execution.  He  faid  it  was  no  invafion  upon  the 
fpiritual  court ;  and  if  not  decreed  here,  they  can  be  of  no 
force  any  where;  for  the  fpiritual  court  cannot  decree  a 
performance  of  them.  If  the  huiband  make  a  feparate  pro- 
vifion  for  her,  he  is  not  at  law  chargeable  with  her  debts* 
And  he  ordered  the  matter  to  fettle  an  indemnity  for  him 
againft  her  debts ;  and  decreed  the  arrears ;  and  faid,  it  was 
not  a  decree  for  alimony  or  feparation  i  for  when  they  come 
together  again,  the  articles  would  be  no  IcAiger  binding* 
fuc^  Cha,  496. 
To  be  only  2.  A  Wife  cannot  fue  for  alimony,  during  the  cohabit* 

\\t%  iTc  epara  .  ^^j  although  they  be  feparated,  yet  if  the  hufband 
maintains  the  wife,  it  bears  her  claim  in  refpcA  there* 
of.     Id. 

'     Alfo  if  (he.  elopes  from  her  hufband,  the   law  will 
not  compel  the  huiband  to  allow  her  alimony*    4yL  Par. 

58- 

Wife  may  air.        3*  A  wife  having  feparate  allowance,  and  being  fepa- 

fQk  thereof,  rated,  may  make  a  gift  of  what  ibe  faves,  as  a  feme  fole* 
yitt,  ibid. 

And  in  the  cafe  of  Button  and  DutUrtj  T,  i  G.  Lord 
chancellor  Cowper  allowed  the  wife  to  keep  the  plate 
which  (he  had  bought,  or  had  been  given  to  her,  during 
the  feparation.     Jd. 

So  if  (he  fue  for  defamation  or  other  injury,  and  has  cofts, 
and  the  hufband  releafes  them,  this  (hall  not  bar  the  wife  ; 
for  thefc  cofls  come  in  lieu  of  what  (he  hath  fpent  out  of 
her  alimony,  which  is  a  feparate  maintenance,  and  not  in 
the  power  of  her  huiband.     1  Soli,  115* 


Xni*  Elopement. 

Wife  living  I.  E.  An,  Rohinfcn  znA  Greinold,  By  f/i?// chief  juftice : 

Ji^oS,'*'^^"^"'    Though  the  wife  be  ever  fo  lewd,  yet  while  (he  cohabits 

with  her  hufband,  he  is  bound  to  find  her  necefTaries,  and 

to  pay  for  them  i  for  be  took  her  for  better  for  worfe :  fo  if 

ho 


he  rum  away  from  ber,  or  turns  her  away.  But  if 
Oxt  goea  away  from  him )  when  fuch  feparation  becomes 
notorious,  whoever  gives  her  credit,  d<>ch  it  at  his  peril : 
for  the  hufbatid  is  not  liable^  unlefs  he  takes  her  again  ; 
for  then  it  is  as  if  a  woman  had  eloped  at  common  law,  (he 
thereby  loft  her  dower ;  but  if  ihe  came  again,  and  the 
bufband  received  her,  the  right  of  dower  is  revived,     i  Salt* 

119.    (0 

2.  M.  8  ff^.  Todd  and  Stokes.  The  plaintiff  was  an  Separating  by 
apothecary,  and  ferved  the  defendant's  wife  with  phyfick,^®^^'^'^* 
who  lived  feparate  from  her  hu(band,  and  had  a  feparate 
allowance  of  20 1  a  year.  And  by  Holt  chief  juftice  :  If 
bufband  and  wife  feparate  by  confent,  and  ihe  hath  a  fe« 
paraie  allowance ;  it  ia.  unreafonable  flie  fhould  have  it  ftill 
in  her  power  to  charge  him ;  and  it  is  to  be  prefumed, 
that  tradefmen  that  deal  with  her  truft  her  on  her  own 
credit,  and  not  on  the  credit  of  her  huiband;  and  t 
perfonal  notice  is  not  neceflary,  it  is  fufficient  that  it  be 
publickly  and  commonly  known.     I  Salk.  116.  L.  Roymm 

444. 

3*  //•  10  IK  LongUi9rthy  and  Hocimore.  It  was  ruled  Turned  airay.. 
by  JHoit  chief  juftice,  that  if  a  hufband  turn  away  his  wife^ 
and  afterwards  (he  takes  up  neceflaries  upon  credit  of  a 
tradefman ;  the  hufband  (hall  be  liable  to  the  tradefman  to 
pay  for  them.  But  if  the  wife  elopes,  though  the  tradef* 
man  bach  no  notice  of  the  elopement,  if  he  gives  credit  to 
the  wife,  the  hufband  is  not  liable.  If  the  wife  tells  her 
hufband  that  (lie  will  buy  fuch  a  thing,  which  is  neceffary, 
and  the  hufband  tells  her  that  he  will  not  allow  it,  and  for- 
bids the  tradefman  to  give  his  wife  credit  for  it,  and  after- 
wards  the  wife  takes  up  that  thing  of  the  fame  tradcf«> 
man,  upon  credit  given  her  by  him ;  the  hufband  is  not 
^  liable.  It  is  fufficient  for  the  hufband  to  give  general 
notice,  that  peopl^  do  not  give  credit  to  his  wife.   L.  Raym. 

444- 

£.  2  Jn»  Etberlngton  and  Parrot.  By  Ha/l  chief  juf- 
tice:  If  a  hufband  turns  away  his  wife,  he  gives  her  ere* 
dit  wherever  fhe  goes,  and  mufl  pay  for  necefTaries  for 
her.  But  if  fhe  runs  away  from  her  hufband,  he  (hall 
not  be  bound  to  any  contra£l  fhe  makes.  On  the  other 
fide,  while  they  cohabit,  the  hufband  fhall  anfwer  all  con* 
tra^s  of  hers  for  necefTaries ;  for  his  afTent  fhall  be  pre« 


(r)  See  the  cafes  on  this  fubje^l  collefted  by  Mr.  Nolan 
in  his  note  to  the  cafe  of  Bobon  t«  Prtrntia,  Strm,  1214. 

fumed 
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fumed  to  all  neceflary  contra£ts«  upon  the  account  of  co^ 
habiting,  unlefs  the  contrary  appear*  But  if  the  contrary 
appear,  as  by  notice^  there  it  then  no  room  for  fuch  a  pre- 
fumption.     i  Sal^.  ii8.        \ 

A/.  1 8  6.  2.  Boitan  and  Prmiia.  In  aff'umfjitiox  goods 
fold  and  delivered  to  the  defendant's  wife,  the  cafe  appear* 
cd  to  be,  that  the  defendant  and  his  wife  had  formerly 
lodged  at  the  plaintifF's  houfe,  and  the  plaintiff  furniflicd 
her  with  goods ;  and  the  defendant  finding  the  plaintiff 
had  helped  her  to  pawn  her  watch,  and  fufpe£ling  he  con* 
federated  with  her,  left  the  lodgings,  after  paying  the  plain* 
tifF  his  bill,  and  forbidding  him  ever  to  truft  her  again. 
After  this,  the  defendant  and  his  wife  cohabited  together 
for  a  year  ;  when,  without  any  caufe  appearing*  he  left  her, 
locked  up  her  cloaths,  and  upon  her  finding  him  out,  re* 
fufed  to  admit  her,  and  ftruck  her,  and  declared  he  would 
not  maintain  her,  or  pay  any  body  that  did.  In  this  dif- 
trefs  (he  borrowed  cloaths  of  her  friends,  and  applied  to  the 
plaintiff*,  who  furnifhed  her  with  neceffaries  according  to 
the  defendant's  degree  ;  which  the  defendant  refufmg  to  pay 
for,  this  afiion  wa9  brought :  and  upon  trial  the  jury  found 
for  the  plaintiff.  Upon  motion  for  a  new  trial,  the  court 
held  the  verdid  was  right ;  for  whiift  they  were  at  the 
plaintifPs,  there  was  a  particular  reafon  for  the  particular 
prohibition ;  yet  the  caufelefs  turning  her  away  deftiiute 
afterwards,  gave  her  the  general  credit  again :  and  if  a 
huiband  fhould  be  allowed,  under  the  notion  of  a  particu- 
lar prohibition,  to  dcftroy  her  obtaining  credit  in  one  place, 
he  may  in  the  fame  manner  prevent  it  with  all  people  /he 
is  acquainted  with.  He  appears  to  be  a  wrong  doer,  and 
therefore  has  no  right  to  prohibit  any  body.  5/r.  1214. 
Leaving  the  4*  ^-  4  ^*  2-  Child  and  Hardyman.     Adion   for  linen 

buiband  without  fold  to  the  defendant's  wife.     Upon  mn  ajfumpftty  the  de* 
«onfcai»  Jivery  was  proved.     And  the  defendant  proved  that  Ibe 

had  lived  in  a  very  lewd  manner;  one  Mr.  Nott  frequently 
coming  to  her  at  her  hufband's  houfe,  and  they  were  lock- 
ed up  together  in  a  bed-chamber,  and  other  indecencies 
paffed  between  them.  And  it  was  alfo  proved,  that  flic 
feveral  times  went  to  the  houfe  of  this  Nett^  a  gentleaum 
in  IVilJJjire^  who  lived  within  three  miles  of  the  defend* 
ant*s  houfe.  It  did  not  appear  farther  than  that  hedifliked 
her  going  and  (laving  at  Mr.  Noit^s.  But  under  thefecir* 
cumtianccs,thc  hufbandand  wife  continued  to  live  together* 
Afterwards,  (he  went  away  from  him,  and  went  to  MtrU 
borough^  where  ilie  rcfided  for  fome  time ;  but  after  the  leav- 
ing her  huibauds  houfe  it  did  not  appear  that  (he  ever  bm 

Mr. 
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Mr.  Nctti  or  lived  in  a  lewd  manner.  After  fortie  time, 
Ihc  fcnt  Lticas  an  attorney  to  her  huiband,  to  dcfirc  that  he  . 
would  receive  her  again  ;  the  hufband  told  him,  that  if 
ihe  came  again,  fhe  (hould  n^ver  fit  ^t  the  upper  end  of 
bistable,  nor  have  the  government  of  the  children  ^  but 
iliould  live  in  a  garret.  Then  Lucas  propofed  to  him,  t3 
make  her  an  allowance,  and  propofed  about  80  or  i  oof  a 
year,  he  being  worth  about  5  or  600 1,  a  year,  Bjt  that 
was  not  complied  with  ;  and  afterwards  (he  came  to  Lon* 
iiifij  and  bought  the  linen  to  the  amount  of  53 1.  Bf 
Raymond  chief  juftice :  If  a  Woman  elopes  from  her  huf- 
band,  though  (he  does  not  go  away  with  an  adulterer,  or  in 
an  adulterous  manner ;  the  tradefman  truRs  her  at  his  pe- 
ril, and  the  hu(band  is  not  bound.  And  this  hath  been 
(o  adjudged  in  two  or  three  cafes.  Indeed  if  he  refufe 
to  receive  her  again,  from  that  time  it  may  be  an  anfwer  to 
the  elopement,  in  this  cafe  he  doth  not  abfolutely  refufe 
Co  receive  her  again ;  but  that  (be  (hould  neither  fit  at  hit 
table,  nor  have  any  government  of  the  children,  but  (hould 
be  kept  in  a  garret ;  and  (he  deferved  no  better  ufage. 
And  the  plainti(Fwas  nonfuit.     Str.  875. 

5.  By  the  13  Ed.  i.  ft.  i.  c.  33.  //  a  wife  willingly  ^^'''m^^^^ 
bavi  bir  hujband^  and  go  away^  and  continue  with  her  ■*•'*■•'• 
advouterer^  Jhe /hall  bi  hat  nd  for  ever  of  a^ ion  to  demand  her 
dtwir  that  Jbe  ought  to  have  of  her  hujband^s  lands^  if  jhe  ht 
cWoiSi  thereupon  ;  except  that  her  hufbandw'illmgly^  and  wit b^ 
$kt  ceereion  of  the  churchy  reconcile  her  and  fufftr  her  to  dwell 
with  him ;  in  which  cafe^  fhe  fhall  he  rejlored  to  her  action* 

IVillingly  leave  her  hufband^  and  go  awsy^  and  continue"] 
Albeit  the  words  of  this  branch  be  in  the  conjunctive,  yet 
if  the  woman  be  taken  away  not  willingly  but  againft  her 
will,  and  afterwards  confent,  and  remain  with  the  adul- 
terer without  being  reconciled,  (he  (ball  lofe  her  dower ; 
for  the  caufe  of  the  bar  of  her  dower  is  not  the  manner  of 
the  going  away,  but  the  remaining  with  the  adulterer  in 
avowtry,  without  reconciliation,  that  is  the  bar  of  tho 
dower.     2  Inft.  435. 

And  continue  with  her  advouterer'\  Albeit  (he  doth  not 
continually  remain  in  avowtry  with  the  adulterer,  yet  if 
(he  be  with  him  and  commie  adultery  it  is  a  carrying  with- 
in this  ftatute.     2  Inji  435. 

And  if  (he  once  remain  with  the  adulterer  in  avowtry, 
and  afterwards  he  keepeth  her  againft  her  wiil^or  if 
Che  advouterer  turneth  her  away,  yet  (he  (h*ll  be  faid 
to  continue  with  the  advouterer  within  this  ftatute* 
2  InJI,  4JS. 

15  To 
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T§  Jmdni  btr  d9Wir]  In  this  cafe  of  elopement,  and  re- 
maioiog'with  the  adulterer*  the  wife  could  not  be  barred 
of  her  dower  by  the  common  law,  although  a  divorce  were 
fued  or  had  for  the  fame  adultery  :  but  by  a  divorce  «  t»jr- 
c»/p,  in  the  life  time  of  her  hufband,  (he  lofelb  her  dower 
by  the  common  law.     i  Inft.  33. 

M.  12  G.  Morris  and  Martin.  Adion  for  meat  and 
other  things  provided  for  the  defendanfa  wife.  The  de- 
fendant proved  (he  went  away  from  him  with  an  adulterer. 
Rttymtnd  chief  juiiice  held,  that  the  hu(baQ(i  fliould  not 
be  charged  for  neceflaries  for  her,  though  the  plamtiff  who 
provided  for  her  had  no  notice;  and  he  faid,  chief  juftice 
Holt  always  ruled  it  fo.     Str.  647. 

T.  1 2  G.  Mainwaring  and  Sands.  In  an  adion  againft 
the  hufband  for  a  laced  head  fold  to  the  wife,  it  was  prov* 
ed,  that  the  wife  lived  from  her  hufband  iniidultery,  and 
that  ihe  told  the  piaintiiF  (he  had  a  hufband,  but  that  i^« 
nified  nothing,  for  (he  would  pay  him  herfelf.  Rt^mtmi 
chief  juftice  held  the  defendant  not  chargeable,  and  (aid 
he  (hould  have  ruled  it  fo,  if  there  bad  been  no  ac- 
tual notice,  which  only  ftrengthened  the  cafe'  Str. 
706. 
FtokiUtioB.  6.  //.  1 2  y.   HyaC%  cafe.     Thomas  Hjat  prayed  a  pro- 

hibition to  the  confiftory  court  of  London,  for  that  be 
was  fued  there  by  his  wife  to  be  feparated  from  him  fnf^ 
tit  favitiam  \  and  fentence  was  there  given  againft  him, 
that  his  wife  (hould  live  from  him,  and  that  he  (hould  al- 
low her  5s  6  d  weekly,  although  the  hufband  offered  re* 
conciliation,  and  defired  cohabitation,  and  proffered  cau- 
tion to  ufe  her  fitly.  £uc  it  was  denied  by  the  court  to 
grant  a  prohibition  ;  bccaufe  the  court  of  the  ordinary  is 
|he  proper  court  for  allowance  of  alimony,  and  may  take 
order  for  reparation  or  divorce,  if  (he  be  cruelly  ufcd« 
Cro,  Ja,  364. 

Martyrdom    of    king    Charles    the    firft.      Sec 

!i^oHt)ap0f 


liA^^  is  the  acorn,  nut,  or  other  fruit  of  the  trees 
•^  of  the  wood,  which  is  ufually  fed  upon  by  the  fwine 
or  other  cattle  :  perhaps  from  fiarlx^co^  to  champ  or  chew; 

5  from 


from  whence  ilfo  may  procded  the  Saxon  word  mceftan^ 
to  fatten.     Which  is  treated  under  the  title  %\^Z%. 

May  the  twenty-ninth.     See  ^oUliapK. 
Methodifls.    See  SDifTentettf. 
Metropolitan.    See  ]iBtl6op((* 
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TiERETOFORE,  in  cafes  of  ncccffity,  the  office  of 
■"^  baptizing  was  frequently  performed  by  the  m^wife  ; 
and  it  is  veiry  probable,  that  this  gave  occalion  firft  to  mid« 
wives  being  licenfed  by  the  biihop  or  his  delegated  officer* 
iVatf.c.  31-     2  Burneei  Hift.  Ref.  77.     (/) 

And  by  fcveral  conditutions,  the  minifter  was  required 
frequently^  to  inftrudl  the  people,  in  the  form  of  words  to 
be  ufed  in  fuch  cafes  of  neceffity. 

In  order  for  the  midwife's  obtaining  a  licence,  (he  muft 
be  recommended  under  the  hands  of  matrons,  who  have 
experienced  her  Hcill ;  and  alfo  of  the  pariOi  minifter,  cer- 
tifying as  to  her  life  and  converfation,  and  that  (he  is  a 
member  of  the  church  of  England. 

The  oath  to  be  acJtniniflred  to  a  midwife  by  the  bifhop 
or  his  chancellor,  when  (be  is  licenfed  to  exercife  that  of- 
%e,  is  faid  to  have  been  as  folioweth  : 

**  You  (hall  fwear,  firft,  that  you  (hall  be  diligent  and 
^*  faithful  and  ready  to  help  every  woman  labouring  with 
*'  child,  as  well  the  poor  as  the  rich  ;  and  that  in  time  of 
**  neceffity,  you  (hail  not  forfake  the  poor  woman  to  go 
«*  to  the  rich. 

•*  Item,  You  (hall  neither  caufc  nor  fuffcr  any  wo- 
'^  man  to  name  or  pac  any  other  faiher  to  the  child» 
**  but  only  him  which  is  the  very  true  father  thereof  in- 
*«  deed. 

**  Item,  You  (hall  not  fulFer  any  woman  to  pretend, 
«*  feign,  orfurmife  herfelf  to  be  delivered  of  a  child,  who 
<*  is  not  indeed  ;  neither  to  claim  any  other  woman's  child 
♦*  for  her  own. 


(/)  See  »apt(fm,  /^. 
Vot.  II.  LI  «Itcm, 
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*«  Iceniy  You  Oiall  not  fuffer  anf  womtn*s  child  to  he 
**  mardercd,  mtimed,  or  oth^rwtfe  liurt,  ts  much  is  JM 
**  may  :  and  fo  often  as  you  (ball  perceive  any  peril  or  jeo- 
*^  pardy  either  in  the  woman,  or  in  the  child,  in  znj  fuch 
*^  wife  as  you  (hall  be  in  doubt  what  (hall  chance  thereof; 
*'  you  (hall  thenceforth  in  due  time  fend  for  other  midwivea 
<*  and  expert  women  in  that  faculty,  and  ufc  their  advice 
«'  and  counfel  in  that  behalf, 

♦*  Item,  You  (hall  not  in  any  wife  ufc  or  exercife  any 
•'  manntrr  of  witchcraft,  charm,  or  forcerv,  invocation, 
*^  or  other  prayers,  than  may  ftand  with  God*s  laws  and 
**  the  king's. 

**  Item,  You  (hall  not  give  any  counfel  or  minifier  any* 
•*  herb,  medicine,  or  potion,  or  any  other  thing,  to  any 
*^  woman  being  with  child,  whereby  (he  (houid  icfttcjM 
^*  caflAut  that  (he  goeth  withal  before  her  time* 

**  Item,  You  (hall  not  cfnforcc  any  woman  being  with 
*<  child,  by  any  pain  or  by  any  ungodly  ways  or  means,  to 
<<  give  you  any  more  for  your  pains  or  labour  in  bringing 
*'  her  to  bed,  than  they  would  otherwife  do. 

"  Item,  You  (hall  not  confent,  agree,  give  or  keep 
*<  counfel,  that  any  woman  be  dtltvered  fecreily  of  that 
*<  which  fhe  gocth  with,  but  in  the  prefence  of  two  or 
*'  three  lights  ready. 

**  Item,  You  (hall  be  fccrct,  and  not  open  any  matter 
<*  appertaining  to  your  office,  in  the  preftnce  of  any  oao^ 
^<  unitfs  necedity,  o:  great  urgent  caufe  do  confirain  yea 
**  fo  to  do. 

'•  Item,  If  any  child  he  dead  born,  you  yourfelf  ftaV 
•*  fee  it  buried  in  fuch  fccret  place,  as  neither  hog  or  dogi 
•*  nor  any  other  beaft  may  come  unto  it ;  and  in  fbcta 
*•  fort  done,  as  it  be  not  found  nor  perceived,  as  much  as 
«<  you  may  :  and  that  vou  Hiall  not  fulFcr  ai^  fuch  cbiy 
**  to  be  cad  into  the  jaques  or  any  other  inconfenieflt 
**  phce. 

•'  Ifem,  If  you  (hall  know  any  midwife  ufing  or  doing 
•*  any  thing  con;rary  to  cny  of  the  premiffes,  or  m  anf 
«*  oiherwife  than  fhall  be  fccmly  or  convenient;  yoaflwl 
*'  forthwith  detc(fl,  open  or  (hew  the  f/ime  to  me  o(  Wf 
•^  chancellor  for  the  time  brinjj:. 

**  item.  You  (hall  ufe  yourfelf  in  honeft  behaffatf 
•*  to  the  woman,  bfin;»  lawfully  admitted  to  the 
•'  office  of  a  midwife,  in  all  things  accordingly. 

♦'  htm.  That  vou  (hall  truly  prtfcnt  to  my  fielf,  orv 
*-  chae.ceiior,  all  fuch  women  as  you  (hall  knowfrooidii 
*^  10  time  to  occupy  and  cs^tiCik  the  room  of  »  wi 
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*<  within  my  aforeraid  dioccfe  and  jurifdi^Iop  of      . .  j  ■■ 
**.  without  any  licence  and  admiilion. 

^'  Iten),  You  (ball  not  make  or  afEgh  any  deputy  or 
*'  deputies,  to  exercife  or  occupy  under  you  in  your  ab« 
^'  fence  the  office  or  room  of  a  niidwife,  but  fuch  as  you 
'*  (hall  pcffeStly  know  to  be  of  right  honed  ^nd  difcreet 
*'  behaviour)  and  a)fo  apt,  able,  and  having  fufficient 
*<  knowledge  and  experience  to  ea^ercife  the  faid  room  and 
«*  office. 

**  Item,  You  (ball  not  be  privy,  or  confent,  that  any 
**  prieft  or  'other  party  (hall  in  your  abfcnce,  or  in  your 
**  company,  or  of  your  knowledge  or  fufferance,  baptize 
*^  any  child  by  any  mats,  latin  fervice,  or  prayers,  than 
*^  fuch  as  are  appointed  by  the  laws  of  the  church  of  Eng- 
**  land  ;  neither  iball  you  confent,  that  any  child  born  by 
**  any  woman  who  (hall  be  delivered  by  you,  (hall  be  car- 
*^  ried  away  without  being  baptised  in  the  pari(b  by 
'<  the  ordinary  minifier  where  the  faid  child  is  born,^ 
*<  unU($  it  be  in  cafe  of  neceffity  baptised  privately 
u  according  to  the  book  of  common  prayer :  bup  yqjLi 
*^  ihall  forthwith,  upon  undertlaoding  thereof,  either  give 
*-'  knowledge  to  me  the  faid  biihop,  or  my  chancellor  for 
^  the  time  being. 

*f  All- which  articles  and  charge  you  (hall  faithfully  ob? 
^*  ferve  and  keep :  fo  help  you  God,  and  by  the  contents 
«5  9f  thia  l¥X>k."    Bm*  of  Oa$hs. 

If  there  be  a  fuit  in  the  fpiritual  court,  9gain&  a  womac| 

xfor  exercifmg  the  trade  of  a  midwife  without  licence  of  the 

prdinary^  againft  the  canons :  a  prohibition  heth:  for  thif^ 

19  man  ^ny  fpiritual  fundion,  of  which  they  have  cognifaacc^ 

a  RM$  4hr.  286. 

Mines  in  the  glebe  land.    See  <^\t\kt  latdt. 


^©onaftrttefif. 


OT  E,  the  principal  parts  of  this  title  are  extrafied 
from  that  iQoft  accurate  ^nd  valuable  work,  bi(hop 
T'^mmr's  Notitla  Monajlicam 


N 


?•  Otigh  of  momjierifs: 

X\.  ^iH-fiviral  oriirs  of  nmks. 

L  1  2  III*  Cansnu 

\ 
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III.  Canons, 

IV.  Nuns. 

V.  Friars. 

VI.  Military  orders. 

VM.  0/  the  fever  al  kinds  of  boufes. 
V 1  n .  Officers  therein. 

IX,  Difoltaion. 

X.  Obfervations. 

I.  Or(f/»  of  monafleries. 

The  original  of  m^witj  (from  the  word  /tiow^,  folus) 
fcemeth  to  have  been  this :  The  perfecutions,  which  at- 
tended the  firft  ages  of  the  gofpel,  forced  fome  chriftiant 
to  retire  from  the  world,  and  live  in  defarts  and  places  moft 
private  and  unfrequented,  in  hopes  to  find  that  peace  and 
comfort  among  beafts,  which  were  denied  th^m  amoogft 
ilien.  And  this  being  the  cafe  of  fome  very  extraordinacj 
perfons,  their  example  gave  fo  much  reputation  to  retire- 
menr,  that  the  pradtice  was  continued  when  the  reafoa 
ceafcd  which  Jirft  began  it.  And  after  the  empire  became 
chriftian,  inltances  of  this  kind  were  numerous  ;  and  tbofe, 
whofe  fccurity  had  obliged  them  to  livefeparately  and  apart» 
became  afcer  wards  united  into  focieties. 

And  in  this  kingdom  in  particular,  it  is  not  unlikely, 
but  that  feveral  chriAians,  to  avoid  the  heat  of  perfecudon, 
which  raged  fiercely  here  in  the  time  of  Dioclefian,  about 
the  year  303,  might  withdraw  themfclves  into  foticary 
places.  1  he  trouble  fome  times  which  foon  after  followed 
by  the  Romans  hard  ufage  of  the  Britons,  and  theintafioo 
of  the  Scots  from  I. eland,  the  Pi6ls  and  Attacots  from  the 
north,  and  the  Saxons  and  Franks  from  the  eaft  and  foatb, 
might  pofTibly  farther  incline  contemplative  perfons  to  flee 
inio  caves,  fv^refls,  and  fuch  1  kc  folitudes,  and  fpend  tkcir 
time  there  in  reading  the  fcriptures,  and  other  dutioiof 
religion,  though  under  no  tie  or  vow  but  what  thef  i 
poft'ci  upon  themfelvts. 

1 1 .    Tl:c  freer  al  kinds  of  monks. 


■cnc'icTn              ''  ^^^  BcncdiSilnc  monks  were  thofe  who  folloivcd-tbt  1 

rule  of  St.  Bcntdidi,  or  Bennet  \  who  was  born  at  Nidk  ] 

in  the  duV^^dom  of  S^^letta  in  luly^  about  the  jus^kk  \ 

nan  3| 
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From  the  colour  of  their  outward  habit,  they  were  gene- 
rally called  black  monks..    This  order  is  faid  to  have  been  , 
brought  into  England  about  the  year  596.     Of  this  order 
were  all  the  cathedral  priories,  except  Carlifle ;  and  mod  ^ 
of  the  richeft  abbies  in  England,     There  were  alfo  nuns^ 
as  well  as  monks,  of  this  order. 

2.  A  reformation  of  fome  things  which  feemcd  too  re-  ciualicki. 
mifs  in  St.  Benedi^'s  rule,  was  begun  by  Bernon,  abbot 
of  Gigni  in  Burgundy,  and  increafed  and  perfected  by 
Odo  abbot  of  Ciunij  about  the  year  912 ;  which  gave  oc« 
cafion  to  the  rife  of  the  Cluniac  order ;  which  was  the  (irft 
and  principal  branch  of  the  Benedictines.  For  they  lived 
under  the  rule  of  St.  Brnedid,  and  wore  a  black  habit ; 
but  obfervirig  a  different  difcipline,  were  called  by  a  dif- 
ferent name* 

Willi«im  earl  Warren,  fon  in  law  to  William  the  con- 
queror, firft  brought  thefe  mq^ilcs  into  England,  and  built 
tbcir  firft  houfe  at  Lewes  in  SufTex  about  the  year  1077. 

All  the  monalleries  of  this  order  in  England  were  go-  * 

verned  by  foreigners  ;  an  J  had  more  French  than  Englifla 
monks  in  them,  but  many  of  them  were  afterwards  made  . 
denizens  \  and  all  of  them  at  laft  difchargcd  from  ail  fub- 
jeflion  to  the  foreign  abbies.  • 

There  were  27  priories  itnd  cells  of  this  order  in  Eng- 
land. 

3*  The  order  of  Grandmont  was  inAituted  at  Grand*  QntAmom'dm^ 
rrnnt  in  Limofin  in  Frame,  about  the  year  1076,  by 
Stephen,  a  gentleman  of  Auvcrgne.  The  monks  of  it 
Jived  under  the  rule  of  St.  Benedi£l,  with  fome  little  v;!ri- 
ation.  I'hey  were  brought  into  England  in  the  reign  of 
king  Henry  the  firft,  and  featcd  at  Abberbury  in  Shrop- 
fiiire  I  b'^fides  which  it  doth  no:  appear  that  there  were 
more  than  two  other  houses  of  this  order  in  England,  viz. 
Creflewell  in  HercforJQiire,  and  Grofmont  or  Efkedale  in 
Yorkfliire. 

4.  The  Carihufun  monks  were  alfo  a  branch  of  the  Be-  Carthufij«, 
nedi(5lines,  whofe  rule  they  followed,  with  the  addition 
of  a  great  many  auUcrities.  Their  author  was  one  Bruno» 
born  at  Cologne  in  Germany  ;  who  firft  initituted  this  or- 
der at  Cha'tftux  (Qjrfy/ia)  \\t  the  diocefe  of  Grenoble  in 
France,  about  the  year  ic8o 

Their  houfes  were  callc  i  ChaUnux  houf-s,  which  by 
corruption  have  degenerated  into  Charter  houfcs. 

Their  rule  Was  the  mo(l  itridi  of  any  of  the  religious 
orders  ^  for  they  were  never  to  cut  flefh,  and  were  ob* 
liged  to  feed  on  bread,  water,  and  fait  one  day  in  every 

L  1  3  week. 
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week,  .^tiie)  Wfci  bMirlBitrt  luili  ihdt  Ubk,  IM  Mrt 
allowed  to  jraft  <6nly  kiMIt  Ibetf  dm  I^MtoAs  bnoe  k 

•    ^  Tley  wfare  brobght  Ibid  Eoglaoi  itohit  tlie  pit  iitft 

By  Hng  Refary  the  fecond  i  toH  biia  tltefr  iBtt  hoilfc  ik 
WjilniD  in  Somerlctfliire. 

Their  habit  was  ill  #luc^  txcept  Vmt  tMirtrtttI  pitittd 
clpiikt  which  wu  Mack. 

There  were  hu\  oilkft  hodei  oT  tnimbttr  tht^  oMfe^  m 

diotim, «  c.  There  was  yet  aiioUiet  branch  of  BebeBidShfel  Vdtel 
*«"^lM  Ciflrrtums^  horn  Cjfiirti^  Ot  Cj/Tmiut,  in  bt  hlft^Mt 
of  Cihalons  in  Burgundy,  ^Irbere  XhYi  ord^r  Wis  fitit  lidtf. 
tuted  by  Kobert  abbot  of  Mefeftnle,  ih  IJhe  yeir  tt^^ 
They  were  alfo  called  Bimar^na  from  £l.  Bgifi^imidt 
oF  Clairvaui  about  the  yeJdr  lii6|  who  wis  a  gMcKt  ^hro* 
oibter  of  this  order. 
fVooi  the  coloiiir  of  IbeiV  faibft^  ttey  ittre  tiUled  ynUk 

IBQpks* 

Their  moDafteriety  ^hicti  bedlfnfe  t^  boMferMh  It 
m  JDkor't  time, '  were  geperally  toundfed  in  iblMiy  Ui 
.   vhcuftivatea  pteesi   and   iHX   dedicated  |6  \te   feMe^ 
virgin, 

TlicTe  monki  camb  ioYo  Eh^Iiffri  ib  the  yfetf  t  is8 1  M 
their  firft  boaie  at  WaYcrley  in  Surqr ;  and  before  th^JMb^ 
lution  had  85  boufcs  here. 
-  Stvif niant.  or        6,  Thc  order  of  Savigm  or  Frairn  Griftt^  Were  foOhd- 
^»*^^"'      cd  by  Vitalis  dc  Monain,  who  began  to  gather  difciples  ilk 
the  foreft  of  Savigni  in  France,  about  the  .year  no];.    R^ 
gave  his  difciples  the  rule  of  St.  Benedid,  with  fonke  pt^ 
cultar  conflitutions :    and  they  took  a  grey  baili^   froA. 
whence  they  were  called  fratra  grifii.     Vitalis  came  hito 
England  m  the  year  1 1 20  s  and  preaching  here,  and  cob- 
Yerting  maiiy,  probably  introduced  his  order,  which  ^A 
ihortly  after  (vix«  in  thc  year  1148},  united  to  the  Cif» 
tertians. 
9Sip9ea6t«  7*  The  order  of  Tirdn  was  inflituted  by  St.  Bcmsi'd, 

who  was  bom  in  the  territory  of  Abbevillie  Tn  the  yeafr 
.    1046,  who  fet  up  a  fort  of  monks  that  tcok  the  natne^ 
Tsronenfes  fiom  their  fiift  mons'ftrry,  which  Was  founded 
at  T:rGn  about  the  year   1109.     They  were  reformed  Be- 
nedict lues.     There  iVems  to  have  been  no  hoofe  in  £ng« 
lanJ  of  this  order,  and   only  one  abbty   in  Wales,  Vrfc, 
Stf  D 'gmael's  (where  they  were  placed   abodt  the  Vear 
^i26j,  wi(h  its  dependent  priory  at  FiIIe»   and  cen  it^ 
C^ldey, 

8.Tb« 
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8.  The  orders  of  monks  abovemeotfoncd,  werefiflcfcat  Cui4c:i. 
we  had  In  England  and  Wales,  except  the  Culiici  or  cuU 
urn  Dei  I  who  were  Scotch  nionks,  pnd  of  the  fame  rule 
with,the  Iri(b  ones.     We  meet  with  ihefe  no  where  but  at 
St.  Peter's  ia  York. 

And  the  inftitutioa  of  Scotch  monks  tbere»  feetnetb  to 
have  arifea  froni  the  conoedion  which  was  anciently  be- 
twcen  the  metropolitical  fee  of  York  and  cbc  km^dofn  of 
Scotland  ;  for  until  about  the  year  14669  the  jrchbifhop 
of  Yurk  had  jurifdidion  over  aU  the  bifiiO|>s  of  Scotland* 
who  had  their  confecracion  from  him,  aod  fvvoFe  canonical 
Dbcdiciice  (o  him* 

IIL  Canons^ 

1 

VI.  fiefides  the  monks,  there  were  alfo  tanHtt  ffrom  Secular. 
lioofujf,  reguli^,  which  were  of  two  forts,  regular  and  fe- 
<ular«  The  feoilar  were  fo  called  beeaiife  they  converfed 
m  fitw^H  abroad  in  the  world,  performed  fpiritva]  oflkes 
to  the  laity,  took  upon  them  the  cane  of  foals  (which  the 
%feguhvs  could  not  do  mthout  dif pen  fa  tion),  and  drfiered 
in  nothing  almoft  from  common  prlefts,  fare  that  they 
fiere  under  the  go?ernmefit  of  {xm^  ^ocal  ftatutes.  For 
though  they  were  in  fome  places  confined  to  live  under  one 
ffoofi  as  the  monks  and  regular  canons  did,  yet  they  gener 
fdly  ^tved  apart,  and  were  naintaioed  by  diftind  pre- 
bciviSf  almuft  in  the  fame  maiuier'iwith  the  canor>s  and 
pftbendaries  of  other  cathedral  and  collegiate  churches  at 
this  day. 

X.  .RegyUr  canons  iwere  fuch  as  Kred  vr>der  fome  rule.  Regqlar. 
They  were  a  le(s  ftri£l  fort  of  religious  than  the  mc>nkj9, 
but  lived  together  under  one  roof;  had  a  common  dor- 
mitory and  re&fiory,  and  were  obliged  to  ohferve  tihe  i^a- 
lutes  of  abcsr  order. 

3,  The  chief  rule  for  thefc  canons  is  that  of  St.  Atiflm^  Aoguftioti, 
frho  was -made  bi/hop  of  Hippo  in  the  year  395.  Sut  t^iey 
WCfe  hvt  httle  known  till  the  tenth  or  eleventh  cenrt^ir-y  ; 
vere  not  brought  into  England  tiU  after  the  conqueil,  and 
ieem  nea  to  have  obtained  the  pame  of  Autl>in  canons  11)  1 
fcnne  yean  afaer.  The  general  opir>ion  is,  that  they  came 
in  after  ike  beginning  of  the  reign  of  king  Henry  the  firft, 
jbpttt  the  year  j  105. 

Their  habit  was  a  long  black  caflock,  wkh  «  w^ttte 
iwchet  Qver  h,  and  over  that  a  black  clo»k  atid  hood ; 
iiom«vhencp  they  were  called  black  canons  ffgular  of  St. 
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'founder  direSed  that  the  men  (bould  acknowledge  ihe 
abbcfs  or  priorcfi  of  (he  convent  as  their  fuperior,  and 
fubmic  to  her  authority  boih  in  fpirituals  and  temporals. 
And  the  abbcfs  of  FonteTrault  was  made  the  general  fu- 
pcrbreft  and  head  of  the  order.— ^Thefe  nvns  were 
brought  into  England  by  Robert  Bofiu  earl  of  Lekcfter, 
before  the  year  ii6i,  and  placed  at  Nun  Eaton  in 
Warwickfliire ;  but  there  were  only  two  boufes  moic 
of  this  order  iir  England,  and  there  is  no  exprcft  accouac 
of  any  monk  in  any  of  them)  but  only  of  a  prior  at  Nun 
Eaton. 
OtJtr«r  St.  J.  Xhc  nuns  of  St.  Clan  were  founded  by  her  whole 

ptrr'fi^^i "**  name  they  bear>  at  Affile  in  Ita!y,  about  rlie  j^ax  laia. 
Thefe  nuns  obferviog  St.  Francis's  rule,  and  wearing  (he 
fame  coloured  habit  with  the  Francifcan  friers,  were  often 
called  miB9riJ/fSi  and  their  hcufe  without  Aldgate,  the 
minories.  They  wirrc  like  wife  called  the  p99r  Ciafts^  pro- 
bably from  their  fc^int)  cidovvments.  They  wene  brought 
into  England  by  Blanch  queen  of  Navarre,  who  was  wife 
to  Edjiiund  earl  of  Lancaiicr,  Lciceiler  and  Derby,  about 
the  year  1293,  ^"^  feateJ  without  AlJgaie  as  aforefaid. 
JJefides  which,  theic  were  but  three  hout'es  more  of  (Kis 
order  in  England,  viz.  Waterbeachc  and  Denny  in  Cam- 
btidgeftiire,  and  Brufyard  in  SulFoilc, 
Of^fvATSt.  4.  The  Biicittims^  or  nun^  of  our  holy  Saviour,  wesc 

Vii^cu  inrtiiutcd  by  ^z.  Bridget^  princcfs  or  duchtfs  of  Nericia  in 

Svi'eden,  abc?ut  th-:  rr.'viale  cf  ihe  i4.th  century,  under  the 
-rule  of  St.  Auftin,  with  fome  aooiuons  of  her  own.  This 
order,  «ho'  chiefly  ibr  w(ir!^cn,  haJ  liiccaifc  njcn  in  eve.-y 
convent  (who  lived  in  u.^rltcri:  apircmcnts,  and  were  no{ 
pcrmitiCJ  to  come  n^-Lr  ihe  wonicn  but  in  cafes  of  ercat 
nectffiiy),  and  c^ffcreJ  Ir-jm  all  i  i;:cr  ii.liiiucians  in  re- 
quiring a  particular  number  of  men  and  womca  in  every 
h'jufe,  to  wit,  60  run5,  1  j  prielts,  4  deacons,  and  8  lay 
brethren.  There  fcems  to  have  bctn  only  one  houfe 
of  thi?  orc'er  in  England,  namely  at  Sion  in  Middle* 
fex,  foi^nccd  by  kiag  Henry  the  tifih,    aDoat  the  yeat 

V.  Friers. 

The  before  mentioned  were  all  the  forts  of  monk?,  «♦ 

nons  and  nuns,  wbich  we  had  in  England   and  Wa}es ; 

the/rmx  (fjaires^  brethren)  were  thefe  following  : 

BdsiLlci::^.  I .  The  DsmiKuans  ;  whole  founder  was  St.  D:mt*ii:  a 

Spaniard,  who  was  bjrn  about  the  year   1070.     They 

were 


■   ■ 
were  tailed  frtacling  friers^  from  their  office  to  pr^cb  ftirl 

convert  hercticks ;  black  friers y  From  their  garments  ^  tind 

in  France,  Jacohines^  frorti  having  their  firft  houfe  in  St. 

JaAnes*5  ftreet  at  Paris.     Ifhcir  rule  was  chieily  that  of  St. 

>\uftin.     They  came  into  England  in  the  )ear  I22t,  had 

their  firft  houfe  at  Oxford,  and  at  the  diflblution  had  about 

43  houf^s  in  England.-*— There  w^re  nuns  alfo  of  xVit  6N 

der,  but  not  in  England. 

2.  The  Frandfcam  received  their  rule  from  St,  frunds  FnncifciAt« 
•h  Italian,  in  the  year  t  i8l.     They  were  alfo  called  Griy 

tor  Minor  Friers^  tne  ohe  from  tbtir  erty  eloathtng,  thia 
other  name  they  aRumed  cmt  of  preteninid  huitiiltty.  They 
girded  theihfelves  ^ith  cords,  and  went  barefooted.  The 
general  opihibh  is,  that  they  datn6  into  England  in  the 
Jreat  1224,  and  had  their  firft  hoofe  at  Canterbury,  and 
their  fecond  at  Londbn.«^A  relaxation  having  by  degrees 
crept  into  this  order,  it  was  thought  fit  to  rvrform  and  re- 
duce it  to  its  firft  rale  and  tnftitution.  Thofe  that  con- 
tinued under  the  relaxation  were  called  Cotromtttah  \  and 
foch  as  accepted  the  reformation  of  their  order  were  called 
ObJiTvants  or  RecoUiffs.  This  reformation  wa^  begun  by 
S/.  Barnard  or  Bernardlfiy  abotft  the  year  i400.*-^King 
Edward  the  4th  is  commonly  faid  r6  nave  brought  Xhttn 
Ttii6  Eti'gland,  but  there  is  tio  certtiin  account  of  thefr 
feeing  here,'  till  king  Henry  the  7th  boilt  two  or  three 
houfes  for  them.  At  the  diflblution,  the  contetitual 
Fr^ncifcans  had  about  55  houfes,  which  yovtrc  tinder 
fcven  cuftodirs  or  wardenihips ;  viz.  thofe  of  London, 
York,  Cambridge,  Brifiol)  Oxford,  Newcafth,  and 
Worccftcr. 

3.  As  to  the  Capuchins^  and  other  diftinQions  of  the  C«packia«, 
Frandfcans  beyond  the  feas ;  they  chiefly  arofe  fmce  the 
EngliA  reformation,  and  nevct  had  any  pla^ce  here. 

4.  The  Trinitarians^  Maturints^  Or  frrers  of  the  order  Triaitvitai,  ^ 
of  ih^  Hcly  Trinity^  for  the  redemption  of  captives,  were  Mtioriaci, 
Inftitutcd  by  St.  John  de  Matba^  and  Felix  de  Valoh  in 

France,  about  the  year  1197.  The  rule  wasth^t  of  Stf 
Aufiin,  with  fome  peculiar  confHtutions.  Their  ^f^^^ 
nues  were  to  be  divided  into  three  parts,  one  for  their 
own  fupport  and  maintenance,  another  to  relieve  the 
poor,  and  a  third  to  redeem  fuch  chriftians  as  ihooM  be 
taken  captives  by  the  infidels.  They  were  called  Tr/n/'/a- 
riansy  becaufe  all  their  churches  were  to  be  dedrcated  co 
the  Hdtj  Trinity ;  and  Maturims^  fro^i  havh)g  their  firft 
houfe  in  Parrs  near  St.  Mathutine^t  chapel.  Thfcy  were 
(frought  incQ  Edgland  sn  the  year  1224 ;  where  the  lands, 
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revenues,  tnd  privileges  of  the  canons  of  the  holy  fepul* 
chre  were  given  to  them  upon  the  decay  of  that  order ; 
and  had  their  firft  houfe  at  Mottenden  in  Kent.  There 
were  about  lO  or  12  houfes  of  thefe  friers  in  England  and 
Wales. 
Caiiatlitci,  5*  '^^^  Cartneliti  or  lobiu  friers  (the  former  of  which 

names  they  had  from  the  place  of  their  firft  refidence,  and 
the  latter  from  the  colour  of  their  hahii)  came  riex't  into 
this  kingdom.  They  were  aifo  called  brethren  or  friers 
of  the  btifftd  virgin^  They  pretended  to  great  antiquity, 
but  the  firft  certain  account  we  have  of  them  is  at  mount 
Carmel  in  Paleftine,  about  the  year  1238.  Their  rule 
(which  was  chiefly  that  of  St.  Bafil)  is  faid  to  have  been 
given  them  by  Albert  patriarch  of  Jerufalem  about  the 
year  1205.  They  were  brought  into  England  in  the  ye^r 
1240,  by  the  lords  John  Vefey  and  Richard  Grey,  and  had 
their  firft  hcufes  at  Alnwick  in  Northumberland,  and 
Ailesford  in  Kent.  Of  this  order  there  were  about  40 
boufes  in  England  and  Wales. 
Cfofleil  m  ^'  '^^^  order  of  Crojfcd  or  Crouched  friers  were  infti- 

«re«dM4  frieri,  tuted,  or  at  leaft  reformed,  by  one  Gerard,  prior  of  St. 
Mary  of  Morello  at  Bologna ;  and  confirmed  in  the  year 
1 169  by  pope  Alexander  the  third,  who  brought  them  un- 
der St.  Auftin's  rule,  and  made  fome  other  conftitutions 
for  their  government.  At  firft  they  carried  a  crofs  fixed  to 
a  fiafF  in  their  h<inds,  and  afterwards  had  one  made  of 
red  cloth  fewed  upon  their  backs  or  breads.  They  came 
into  England  in  the  year  1224*  and  had  their  firfl  boufe 
at  Colchefter,  There  were  not  here  above  6  or  7  houfes 
of  thefe  friers. 
Auftim  or  Ere-  7,  The  origin  of  the  Auflin  friers  or  friers  Eremites  of 
mtei.  ij^g  order  of  St.  Auftin  (from  i^nfMOi  a  defert  place)  is  ytty 

uncertain.     They  were  brought   into  England   about  the 
year  1250.     They  hrd  about  32  houfes  in  England   and 
Wales  at  the  fuppreffion. 
Ordtrof  the  8.  The  friers  of  the  Sac  firft  appeared   in  England  in 

Stc,  the  year  1257.     The  right  ftyle  of  them  w^sfiers  of  the 

penance  of  fijus  Chrijl^  But  they  were  commonly  called 
friers  of  the  ^ac^  from  their  habit  being  either  (hapcd  like 
2,fack^  or  made  of  that  coarlc  cloth  called  fackcloth.  They 
fiem  to  have  had  their  firft  houfe  near  Alderfgate,  London. 
But  their  order  was  very  (liort  lived  here,  being  put  down 
by  the  council  at  Lyons  in  the  year  13C7. 
Bethl  mjtfs.  9*  '^^^  BetbUmlie  friers,   came  in  alfo  in  the  year  1257; 

They  had  their  rule  and  habit  much  like  that  of  the  Do- 
minicans, but  were  diftinguiflied  from  them  by  a  red  ftar 

of 
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oT  five  raya,  with  a  blue  circle  in  the  middle  of  it»  worn 
on  their  breads  in  memory  of  the  ftar  which  appeared  to 
the  wife  men,  and  conducted  them  to  BethUbm*  T^7 
were  placed  in  Trumpington  ftreet  at  Cao^bridge  the  firfl 
year  they  came  over.  And  that  feems  to  have  been  the 
only  houfe  of  fbefe  friers  in  England. 

10.  The  order  of  St,  Antlnny  rf  Vienna  wa3  indituted  in  Order  of  9t; 
the  year  10959  for  the  help  and  relief  of  fuch  perfons  as  Anthony  ^YU 
were  a£lli£lcd  with  that  painful  inflammation  called  St.  An-  *^^ 
tbony*t  fire,  from  that  faint's  being  thought  to  eafe  people 

under  it,  and  deliver  them  from  it«  The  friers  or  brethren 
oi  this  order  followed  St.  Auflin*s  rule;  came  hither  early 
in  the  reign  of  king  Henry  the  third,,  and  had  one  houfe 
at  London,  and  another  at  Hereford. 

1 1.  The  lad  order  of  friers  which  was  brought  into  this  Bo&bonines. 
kingdom,  was  that  of  Bonhommes^  or  good  men :  who  were 
brought  hither  by  Edmund  earl  of  Cornwall,  in  the  year 

1283,  and  placed  at  Aflierug  in  Bucks,  BeHdcs  which, 
there  was  but  one  hbufe  more  of  this  orJer  in  Kngland,  to 
wit,  Edingdon  in  VViltfbire.  Tbcfe  friers  followed  the 
fule  of  St.  Audin,  and  wore  a  blue  habit. 

VI.  Military  orders. 

Of  tlie  military  orders  of  the  religious,  there  were  thefc 
following : 

I.  Knights  HofpitalatSy  who  took  their  name  from  an  Hofpiiil««. 
bojpital  built  at  Jerufalem  for  the  ufe  of  pilgrims  coming 
to  the  holy  land,  and  dedicated  10  St.  John  Baptift.  For 
the  fird  bufinefs  of  thefe  knights  W2S,  to  provide  for  fuch 
l^lgrims  at  that  hofpical,  and  to  proccd  ihcm  from  injuries 
and  infults  upon  the  road.     They  were  inflituted  about  > 

the  year  1092.  They  followed  chiefly  St.  Auflin's  rule: 
and  wore  a  black  habit,  with  a  white  crofs  upon  it.  They 
foon  after  came  into  England,  and  had  an  houfe  built  for 
.them  in  London  in  the  year  ijoo.  And  from  a  poor  and 
jmean  beginning,  they  obtained  fo  great  wealth  and  honours 
and  exemptions ;  that  their  fuperior  here  in  England  was 
the  firfl  lay  baron,  and  had  a  feat  amongfl  the  lords  in  par- 
liament; and  fome  of  their  privileges  were  extended  even 
to  their  tenants.  They  were  at  fi\i\  called  knights  of  St. 
John  of  Jerufalem ;  but  fettling  chiefly  at  Rhodes  after 
they  were  driven  out  of  the  holy  land,  were  afterwards 
called  knights  of  Rhodes;  and  after  the  lofs  of  Rhodes  in 
the  year  I  j22,  and  their  having  the  ifland  of  Malta  given 

them 
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them  hj  the  enperor  Charles  the  fiftli,  ikj  vcre  caQed 
knights  of  Malta. 

There  were  alfo  fifters  of  this  order;  bat  we  h%d  only 
one  houfe  of  them  in  England,  viz,  Buckland  in  Sootr^ 
fetOiire. 
lteflan»  1*  The  kniobts  Ttmpl^irs  were  inftitutcd   ia  the  jtu 

II 18 »  and  were  (o  called  from  having  their  firft  rcfidence 
in  fome  rooms  adjoining'to  the  Um^  at  Jerufalea.  Their 
bufinefs  alfo  was,  to  guard  the  rbads  for  the  fecvritj  oC 
pilgrims  in  the  holy  land ;  and  their  mle,  that  of  caoooa 
regular  of  St.  Auftin.  Their  habit  was  white,  with  a  icd 
crofs  on  the  left  (boulder.  Their  coming  ta  Eagland  wa* 
probably  pretty  early  in  the  reign  of  king  Stephca :  an4 
their  firit  f(;at  was  in  Holborn.  They  increafed  very  faft, 
and  in  a  liitle  time  obtained  ver^  large  pr  fie£oos.  B^t  in 
]efs  than  200  years,  their  wealth  and  power  was  thoughl 
too  great ;  they  were  accufcd  of  horrid  crimes,  and  thcff»» 
upon  every  where  imprifoned ;  their  eftates  were  feisedi 
and  their  order  was  fupprcflfed  by  pope  Clement  the 
fifth,    in    a  general   council    at    Vienna,    ia    the   year 

Orferof  Su  3.  The  order  of  St.Lazarvs  of  Jerufalem  (of  which  we 

*•***""•  had  a  few  houfcs)  feems  to  have  been  founded  for  the  relief 

and  fupport  of  lepers  and  impotent  perfons  of  the  military 

orders. 

VII.  Cf  the  fever al  kinds  cf  houfes. 

The  above  recited  are  all  the  religious  orders  which  we 
bad  in  England  and  Wales.  The  houfes  belonging  to  the 
faid  orders  were  as  follows  : 

Cithfink.  J,  Cakedral  is  a  name  yet  well  known  :  in  the  convene 

tual  cathedrals,  the  bifhop  was  in  the  place  of  an  abbaty 
and  had  the  principal  (lall  on  the  right  hand  of  the  entrance 
into  the  quire  ;  as  he  hath  liill  at  Ely,  and  till  lately  had  at 
Durham  and  Carlide. 

Collect,  2.  Ccliigiaii  churches  ard  colleges  ccnfified  of  a  num-» 

ber  of  fecular  canon?,  living  tcgeiher  under  the  govern- 
ment of  adean>  warden,  provcit,  or  mafier ;  and  having 
for   the    more    foieoin    performance    of    divine    fervice'. 


(/)  For  the  gallact  chara£lcr  of  thefe  knighti,  and  the 
bafe  aiu  by  which  they  fell  a  facri£ce  to  the  order  of  St. 
John,  ia  the  rti^n  of  Ed.  II.  fee  //aawV  Hijltrj  §f  EngioMif, 
W.  2.  /.  361,  C'c. 

chaplains^ 


chapUiiUs   finging   noeos  and  cboroifiers  belonging  to  N 

tbem* 

3.  An  ^ty  was  a  fociety  of  religious  peopICf  having  an  Abblct, 
aUut  or  abbefs  to  prelide  over  them*  And  Come  of  thefe 
were  fo  confiderabie,  chat  the  abbats  of  tbeoi  were  called 
to  parliament,  and  had  feats  and  votes  in  the  houfe  of 
lords.  Mr.  Fuller  faith,  that  in  the  49  Hen.  3.  fixty« 
four  abbacs,  and  36  priors  were  called  to  parliament. 
But  this  number  being  too  great,  king  Edward  the  firft 
reduced  it  to  25  abbats  and  2  priocs,  to  whom  were  after- 
wards added  two  abbats.  So  that  there  were  29  in  all, 
and  no  more,  that  fiatedly  and  cdnflantly  enjoyed  ihia 
privilege;  viz.  the  abbat  of  Tewkefbury,  the  prior  ot 
Coventry,  the  abbats  of  VValtham,  CirenceAcr,  St.  John's 
at  Colchefter,  Croiland,  Shrewibury,  Se)by,  Bardney, 
St.  Bennet's  of  Hulmc,  Tborney,  Hide,  Winchelcomb^ 
Battel,  Reading,  St«  Mary's  in  York,  Ramfey,  Peterburgb^ 
St.  Peter's  in  Gloucefter,  Glaftonbury,  St.  Edmond's  Bury^ 
Sl  Anftin*s  in  Canterbury,  St.  Alban's,  Weftmin&q'y 
Abingdon,  Evqlbam,  Mslmftuiry^  and  Taviftock ;  and 
the  prior  of  St.  John's  of  Jerufalem,  who  was  (lyled  the 
firft  baron  of  England,  but  it  was  with  refped  to  the  lay 
bacoAS  only,  for  he  was  the  laft  of  the  fpiritual  ones. 

4*  A  priory  was  a  fociety  of  religious,  where  the  chief  Priories. 
perfon  was  termed  a  prior  or  priorels;  and  of  thefe  wero 
two  forts : 

(1)  Where  the  prior  was  chief  governor,  as  fully  as 
any  abbat  in  his  abby,  and  was  chofen  by  the  convent : 
fuch  were  the  cathedral  priors,  and  mod  of  the  Auftin 
order. 

(a)  Where  the  priory  was  a  cell,  fubordinate  to  fome 
great  abby ;  and  the  prior  was  placed  and  difplaced  at  the 
will  of  the  abbat.  But  there  was  a  confiderable  diiFeience 
between  fome  of  thefe  cells.  For  fome  were  altogether 
fobjed  to  their  refpedive  abbies,  who  fent  them  what 
officers  and  monks  they  pleafed,  and  took  their  revenues 
into  the  common  flock  of  the  abbies.  But  others  confided 
of  z  ftated  number  of  monks  who  had  a  prior  fent  ihem 
framthe  abby,  and  paid  a  penfion  yearly  as  an  acknowledge* 
flMsnt  of  their  fubjc^ion,  but  ^St^d  in  other  matters  as  an 
independent  body,  and  had  the  reft  oi  the  revenues  for  their 
own  ufe.  Thefe  priories  or  cel!s  were  always  of  the  fame 
order  with  the  abbtes  on  whom  they  depended,  though 
Ibnetimes  of  a  different  fex;  it  being  ufual  afier  the  con«> 
qneft,  for  the  great  abbies  tp  build  nunneries  in  fome  of 

their 
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their  manors,  which  (hould  be  priories  to  them,  and  AA- 
jcA  to  their  vificauon. 

There  were'alfo  pri§rii$  clieity  which  were  cells  to  fo- 
reign monaftcries.     For  when  manors  or  tithes  were  given 
to  foreign  mona(icries,  tne  monks,  either  to  tncreafe  their 
own  rule,  or  perhaps  rather  to  have  faithful  ftewards  of 
their  revenues,  builc  convenient  houjcs  for  the  reception 
of  a  fmall  convent,  and  then  fent  over  fuch  a  number  as 
they  thought  proper,  conftituting  priors  over  them.     And 
there  was  the  fame  difference  in  thefe  cells  as  in  the  former, 
for  fome  of  them  were  conventual,  and  had  priors  of  their 
own  chufing ;  and  thefe  were  intire  focieties  within  them- 
fclves,  and  received  the  revenues  belonging  to  their  fcvcral 
houfes  for  their  own  ufe  and  benefit,  paying  only  the  aa» 
cient  apport  {apportum^  perhaps  from  portOi  to  carry),  or 
what  was  at  fir  ft  the  furplufage,  to  the    foreign    houfe. 
But  others  depended   wholly   upon  the    foreign    houfes, 
their  priors  were  fet  over  them  by  the  foreign  houfes,  their 
monks  alfo  were  often  foreigners  j  and  both  of  them  re- 
movable at  pleafure ;  and  they  returned  all  their  revenues 
to  the  foreign  head  houfes.     For  which  reafon  their  eftates 
were  generally  fcizcd  during  the  wars  between  England  and 
France,  and  rc-ftored  to  them  again  upon  a  return  of  peace 
Thcfe  alien  priories  were  muft  of  them  made  by  fach  at 
had  foreign  abbies  founded  by  themfelves  or  by  fome  of 
thLir  faniily. 

5.  Prtctftotiis  were  manors  or  eftates  of  the  knights 
templars,  where  creeping  churches  for  the  fervice  of  God, 
and  ccDvenlcnt  huui.s,  they  placed  fome  of  their  fraternity 
under  the  government  of  one  uf  thofe  more  eminent  tem- 
plars, who  nad  been  by  the  ^rand  matter  created  praiepteres 
U?npli^  to  t.^ke  care  of  the  lands  and  rents  in  that  place  and 
nci^jhbourhc^od,  and  fo  were  only  cells  to  the  principal 
houfe  at  London. 
Coouatiidrics.  6.  ComtriaKaries  were  the  fame  amongft  the  knights 
hofpitalars,  as  prcceptories  were  amongft  the  templars,  viz. 
focieties  of  thofe  knights  placed  upon  fome  of  their  eftates 
in  the  country,  under  the  government  of  a  commander'^  who 
were  allowed  proper  maintenance  out  of  the  revenues  un- 
der their  care,  and  accounted  for  the  remainder  to.  the 
grand  prior  at  London. 

J.  Ii§J^l4ils  were  fuch  houfes  for  relief  of  the  poor  and 

Immmi^iiI  people,  as  were  incorporated  by  royal  patents^ 

I       nwUe  of  gpfts  and  grants  in  fucceffion.     fiut 

Dt  anfl  impottnti  there  generally  were  in 
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thefe  hofpitakt  two  or  three  religious ;  one  to  be  mtfter 
or  prior,  and  one  or  two  be  chaplains  and  confeflbrss 
and  thcfe  obferved  the  rule  of  St.  Auftio,  and  probablf 
fubjefted  the  poor  and  impotent  to  fome  religious  re« 
firaints,  as  well  as  to  the  local  ftatutes.  Hofpitals  were 
originally  defigoed  for  the  relief  and  entertainment  of  tra* 
vellers  upon  the  road,  and  particularly  of  pilgrims,  and 
therefore  were  generally  built  by  the  way  fide;  but  of 
later  years  they  have  been  always  founded  for  fixed  inha« 
bitants. 

8.  Friiriis  were  houfes  ereded  for  the  habitation  ofVtMtL    * 
friers ;  they  were  ytty  feldom  endowed,  yet  many  of  them 

were  large  and  (lately  buildings,  and  had  noble  churches, 
in  which  many  great  perfons  chofe  to  be  buried.  Friers 
were  by  their  profeffion  mendicants,  and  to  have  no  pro* 
perty ;  but  moft  of  their  houfes  had  fome  (hops  and  gar- 
dens belonging  to  them. 

9.  Hirmitages  (from  ffn/tAOf,  a  defart  or  folitary  place)  Hennitifiii 
were  religious  cells  ereAed  in  private  and  folitary  places* 

fiar  fingle  perfons  or  communities,  many  times  endowed, 
and  fometimes  annexed  to  larger  religious  houfes* 

10.  Cbamntriis  {cant^ria)  were   endowments  o(  lands  Chaiiiitric% 
or  other  revenues,  for  the  maintenance  of  one  or  more 

prieSs  to  celebrate  daily  mafs  for  the  fouls  of  the  founder 
and  his  relations,  and  of  their  other  benefaAors;  fome* 
times  at  a  particular  altar,  and  oftentimes  in  little  cha- 
pels  added  to  cathedral  and  parochial  churches  for  that 
purpofe. 

1 1.  fm  cbapib  were  places  of  religious  worfhip,  exempt  Fiec  chapsli* 
lirom  all  jurifdidion  of  the  ordinary^  fave  only,  that  the  in* 
cumbents  were  generally  inftituted  by  the  bifliopy  and  in- 

duAcd  by  the  archdeacon  of  the  place.  Moft  of  thefe 
cbaocb  vrere  built  upon  the  manors  and  ancient  de* 
Oiei^  of  tbd  crown,  whilft  in  the  king's  hands,  for  the 
■fe  of  bimfclf  and  retinue  when  he  came  to  refide  there* 
Aad  when  the  crown  parted  with  thofe  eftates,  the  cha« 
pdb  went  along  with  them,  and  retained  their  firft  free« 
deal  I  but  (bme  lords  having  had  free  chapels  in  manors 
ihiCiJo  not  appear  to  have  been  ancient  demefne  of  the 
Cfpwily  foch  are  thought  to  have  been  built  and  prvileged 
if.jffvM  froa  the  crowo. 


-   ■  •    • 


VIIL  Officers  ibereik. 


ei«  is  thefe  boofes  lefpeAivcly,  which  we  read  of^ 
IL  Mm  1.  In 


^mnSMtfi, 


Prior. 


^babbit  tad 


BlteiMQroitius* 


t.  In  every  abby  the  chief  officer  wu  the  Mat  or  tfl* 
!//>,  who  prefided  in  great  pomp,  wis  generally  called  lord 
tbbat  or  lady  abbefs,  and  had  a  kitchen,  and  other  officea 
diftind  from  the  common  ones  of  the  fociety. 

2.  In  every  priory,  the  chief  officer  was  the  prior  or  fri'^ 
rrofs^  who  had  the  fame  power  in  priories  as  abbati  and  ab« 
befics  had  in  abbies,  but  lived  in  a  lefs  fplendtd  and  expen- 
five  nfianner,  though  in  feme  of  the  greater  houfes  they 
were  called  lord  prior,  and  lady  priorefs. 

3.  Next  under  the  abbat  in  every  ahhy  was  the  prior, 
who  in  the  abbat*s  abfence  had  the  chief  care  of  the  houfe, 
and  under  him  was  the  fubprior,  and  in  great  abbies  the 
third,  fourth,  and  even  fifth  prior,  who  had  their  refpec- 
tive  fliares  in  the  government  of  the  houfe,  and  were  re- 
movable at  the  will  of  the  abbat,  as  all  the  other  obedien- 
ciarii  or  officers  were. 

Alfo  in  every  prior j^  next  under  the  prior  wat  the  fub* 
prior,  who  affifted  the  prior  whilft  prefent,  and  afted  in  his 
^ead  when  abfent. 
Kftgiaeroperifl,  •  4*  Magifitr  operisy  mafter  of  the  fabrick  ;  who  probably 
looked  after  the  buildings,  and  took  care  to  keep  them  in 
good  repaK 

5.  EhiiKV/fnariuSf  the  almoner,  who  had  the  overfight 
of  the  alms  of  the  houfe  (which  were  every  day  diftriboted 
at  the  gate  to  the  pobr),  who  divided  the  alms  upon  the 
founder's  day,  and  at  other  obits  and  anniverfaries,  and  in 
fome  places  provided  for  the  maintenance  and  education  of 
the  choiriUers. 

6.  Pitantiariusy  who  had  the  care  of  the  piitaneiis  ;  which 
were  allowances  [pittances)  upon  particular  occafions  over 
and  above  the  common  provifions. 

7.  Sacrtfta^  the  fexton,  who  took  care  of  the  veffels, 
booics,  and  vef^menrs  belonging  to  the  church ;  looked 
after  and  accounted  for  the  oblations  at  the  great  altar,  and 
other  altaf^s  and  images  in  the  church,  and  fuch  legacies  as 
were  given  either  to  the  fabiick  or  utenfils.  He  likewife 
provided  bread  ar)d  wine  for  the  facrament :  and  took  care 
of  burying  the  dead. 

8»  Camirariusy  the  chamberlain,  who  had  the  chief  care 
of  the  dormitory,  and  provided  beds  and  bedding  for  the 
monks,  razors  and  towels  for  ihaving  them,  and  part  of 
(if  not  all)  rheir  cloathing. 

9.  CelUrariusy  the  cellarer,  who  was  to  procure  provi- 
fions for  the  monks  and  all  Grangers  reforting  to  the  con- 
vent; viz.  all  forts  o/flcfb,  fifli,  fowl,  wine,  bread,  corn, 
mah,  meal,  fait,  and  the  like  :  as  likewife  wood  for  firings 
and  all  utenfils  for  ibe  kitchen, 
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Pitintlaiiiir. 


SAcrifla* 


Cameraisuf* 


Cellenrlof. 


QNiddeHj^; 


10.  Thifaurttrius-y  the  burfar,  who  ceoeivQid  all  the  coiii«^ 
mon  rents  aqd  revenues  of  the  monaftery,  and  paid  all  the  ?  4^ 
conmon  expences.  ^ 

Iff.  PruemaTj  the  chaunter,  who  bad  the  chief  care  of  p^ 
the  choir  fervice,  and  not  only  prefided  over  the  finging 
meti,  organift,  and  choirifters,  but  provided  books  for  them, 
foid  them  their  falaries,  and  repaired  the  organs*  He  had 
alfo  the  cuftody  of  thefeal,  and  kept  the  liber  diurnalis 
or  chapter  book,  and  provided  parchment  and  ink  fot  the 
writers,  and  colours  for  the  limners  of  books  for  the 
library. 

12.  Hoftllarius^  or   b-ifpitilariusj  whofe  bufinefs  it  was  HoftUjriut. 
fee  ftrangers  well  entertained;  and  to  provide  firing, 

niipkjiit,  towels^  and  fuch  Ij^e  neceflaries  for  them* 

13.  Infirmariusy  who  had  the  care  of  the  infirmary,  and  lafirmarlM.* 
o£4be  fic^  monks  who  were  carried  thither,  and  was  to 
pipvide  them  phyfick  and  all  neceflaries,  and  when  they 

died  was  to  wafii  apd  prepare  their  bodies  for  burial. 

14.  Refeffionariusj  who  looked  after  the  hall,  providiog  Refeftiooarioi. 
lable  cloihs,   napkins,  towels,  diihes,  plates,  fpoons,  and 

culler  neceflaries  for  it,  and  fervants  alfo  to  wait  and  tend 
there.  He  had  likewife  the  keeping  of  the  cups,  falts, 
ewers,  and  M  the  filver  utenfils  wbatfoever  belonging  to 
die  hoofr,  except  the  church  plate. 

15.  CoptiHortMs,  the  cook,  who  prefided  in  the  kitchen  Co^uhMrim* 
for  the  dreffing  of  visuals. 

16.  GMrdinarluSj  the  gardiner.  Gardisarlia« 
\'f*'P§rt4ariusj  who  feeineth  to  have  taken  care  of  the  Portaritn. 

carriages,  and  fuch  like ;  for  that  he  was  not  the  janitor  or 
pcrter^  feemeth  probable,  for  that  divers  have  been  pro« 
moled  to  be  abbats  from  that  office. 

i8.  In  every  great  abby  there  was  a  large  room  called  Wrften. 
the  fcriptorium,  where  feveral  writers  made  it  their  bufinefs 
'to  tranfcribe  theroiflTals,  liegers,  and  other  books  for  the  u(e 
of  the  boufe,  and  more  efpecially  to  tranfcribe  books  for 
^the  ufe  of  the  library.  And  fo  zealous  were  the  monks 
in  general  to  repienifh  their  libr^iries,  that  they  often  pro-  ' 
cured  lands  to  be  given,  and  churches  to  be  appropriated 
for  that  work. 

19.  In  all  the  great  abbies,  there  were  alfo  perfons  ap*  Aonalfit, 
pointed  to  take  notice  of  the  principal  occurrences  of  the 
'kingdom,  and  at  the  end  of  every  year  to  digeft  them 
into  annals.  In  thefe  records  they  particularly  preferved 
the  memories  of  their  founders  and  benefa£tors  ;  the  years 
and  days  of  their  births  and  deaths^  their  marriages,  chil- 
dren, and  fucccflbrs:   fo  that  recourfe    was   (ometimes 
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bid  (o  them,  for  pforing  peribiit  am  and  genealogies ; 
chough  it  is  to  be  feared,  that  feme  otthofe  pedigrees  wck 
drawn  up  from  tradition  only :  and  that  in  moift  of  tbeir 
accounu  they  were  favourable  to  their  faendsy  and  fevcre 
upon  their  enemies. 

The  canons  alfo  and  conftitutioos  of  the  clergy  in  tbeir 
national  and  provincial  fy nods»  and  even  afib  of  parliaflMO^ 
irere  lent  to  theabbies  to  be  recorded. 


IX.  Diffhlution. 

Tcn|tet4i^        I.  Tlie  Templars    (as  was  before  obfenred)   for 
^nim  many  and  great  abufes  charged  upon  them,  were  faffidbi 

fo  emy  as  the  year  1312. 

And  in  the  year  1313  tbeir  lands,  churches,  adfowfcniy 
and  liberties  herein  England,  were  given  by  the  aA  of  par- 
liament of  the  17  Ed.  ^Jl^Z*  ^  ^^  P^'^  ^^  brethren  of 
the  hofpital  of  St.  John  of  Jerufalem. 
t^ha^Mm^        2.  About  the  year  1390,  William  of  Wickhaa,  bi- 
ttoM  Movt  tkt  Ihop  of  Winchefter,  by  the  leave  of  the  then  pope  and 
27  H.  a.  king,  bought  the  alien  priories  of  Homchurch  and  Wrktie 

in  £flex,  and  fettled  them  on  his  new  college  at  Ox- 
ford. And  after  the  fuppreffion  of  alien  priorica^  Takdey 
in  Eflex  and  Hamele  in  Hampihire  were  fettled  upon  this 
colleg:e.  And  Andover  was  fettled  upon  his  college  at 
Winchefter. 

About  the  year  14379  archbifhop  Chicheley  founded 
All  Souls  college  in  Oxford,  and  got  the  revenues  of  fe- 
vera!  ancient  priories  to  be  fettled  thereon* 

About  the  year  1441,  king  Henry  the  fixth  founded  the 
Oollege  at  Eaton,  and  King's  college  in  Cambridge :  and 
endowed  them  chiefly  with  alien  priories. 

About  the  year  1459^  William  Wainfleet  bifliop  of 
Winchefter  founded  Magdalen  college  in  Oxford,  and  got 
the  priory  of  Sele  or  Attefele  in  Suflex,  and  the  priory  o^ 
Seleburne  in  Hampihire,  fettled  on  it.  The  bofpitals  alfo 
of  Aynho  and  Brakeley  in  Northamptonfliire  were 
united  to  this  college  in  the  year  1484. 

In  the  year  14979  John  Alcock  bifliop  of  Ely,  with  the 
1ting*s  coofent,  fupprefled  St.  Rhadegund's  nunnery  in 
Cambridgefliite,  and  with  the  revenues  thereof  founded 
Jefus  college  there. 

In  the  year  15051  Margaret  countefs  of  Richmond  and 
Derby,  founded  Cbrift's  college  in  Cambridge,  and 
obtained  the  pope's  licence  to  fuppreft  the  abby  of  Creyke 

in 
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in  Norfolks  ind  to  fettle  the  revenues  of  it  upon  that 
college. 

About  the  year  1508,  the  fame  countefi  beean  to  con*, 
vert  an  ancient  bofpital  or  priory  dedicated  to  ot.  John  the 
evangelift  at  Cambridge  into  St»  John's  college,  and  her 
execmort  carried  on  the  defign.  Bifliop  Fi(her  was  one 
of  them,  and  at  bis  deiire  the  nunneries  of  Heyham  in 
Kent  and  Broomhalle  in  Berklhire,  and  an  bofpital  of  re- 
gulars at  Ofprike  were  fupprefled,  and  the  revenues  of  them 
fettled  upon  this  college* 

In  the  year  15159  Brazen  Nofe  college  in  Oxford  was 
founded,  and  William  Smith  bifliop  of  Lincoln  bought  the 
priory  of  Cold  Norton  in  Oxfordfliire  of  the  abbat  and 
convent  of  Weftminfter,  and  gave  the  lands  belonging  to 
it  to  this  new  foundation. 

Not  long  after  cardinal  Wolfcry,  by  licence  of  the  king 
and  of  the  pope,  obtained  a  diflblutton  of  above  30  re- 
ligious  houfes  (moft  of  them  very  fmall),  for  the  founding 
and  endowing  his  colleges  at  Oxford  and  Ipfwich. 

About  the  fame  time,  a  bull  was  granted  by  the  fame 
pope  to  cardinal  Wolfey  to  fupprefs  monafleries,  where 
there  were  not  above  fix  monks,  co  the  value  of  8000  du- 
cats a  year,  for  endowing  Windfor,  and  King's  college  in 
Cambridge :  and  two  other  bulls  were  granted  to  the  car- 
dinals Wolfey  and  Campeius,  where  there  were  lefs  than 
twelve  monks,  and  to  annex  them  to  the  greater  monaf- 
te^ies :  and  another  bull  to  the  fame  cardinals  to  inquire 
about  abbies,  to  be  fupprefTed  in  order  to  be  made  ca- 
thedrals: although  nothing  appears  to  have  been  done  in 
purfuance  of  thefe  bulls. 

And  ^  afterwards  another  bull  was  granted  to  the  fame 
two  cardinals,  with  further  powers  relating  to  the  new 
cathedrals ;  for  fome  of  the  diocefes  were  thought  too 
largCy  and  wanted  much  (as  it  was  faid)  to  be  re- 
duced, that  the  bifliops  might  the  better  difcharge  their 
offices. 

But  the  promoting  of  learning  feems  to  have  been  the 
chief  intent  of  cardinal  Wolfey,  and  of  moft  others,  ia 
/upprefling  thefe  houfes  :  though  probably  fome  perfons 
both  then  and  afterwards,  promoted  it  with  other  views* 
Arcbbifliop  Cranmer  particularly  is  faid  to  have  beep  much 
for  it,  becaufe  he  could  not  carry  on  the  reformation  wi^H 
out  it.  And  as  the  increafe  of  learning  had  rendered  the 
corruptbns  of  the  church  of  Rome  more  vifible ;  many 
others  might  alfo  be  againft  thefe  houfes,  as  nurferies  of 
fopiQk  fuperfticioh :  but  other  things  concurs!  10  bring 
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on  their  ruin.  For,  i.  Many  of  the  religioui  were  cer« 
uinly  loofe  mod  vicious ;  though  probably  not  fo  bad  ai 
the  vificors  reprerented ;  for  thofc  that  are  to  be  run.  down, 
will  always  be  fet  in  the  worft  light ;  and  the  preamble  to 
the  iirft  ad  of  difiblution  did  fee  forth,  that  in  the  larger 
monaftcties  religion  was  well  cbferved.  2.  The  cafting 
off  the  pope*s  fupremacy  was  urged  for  cafting  off  the 
monks,  who  notwichftanding  their  fubfcriptions  were  gene- 
silly  thought  to  be  againft  if  in  their  hearts,  and  ready  to 
join  wjih  any  foreign  power  that  (hould  invade  the  na* 
tion  s  whilft  the  king  was  excommunicated  by  the  pope. 
3.  Their  revenues  being  not  employed  according  to  the 
intent  and  deftgn  of  the  donors,  was  alfo  alledged  againfl 
them.  4.  The  difcovery  of  many  cheats  in  idaages,  of 
many  feigned  miracles^  and  of  counterfeit  relicks,  brought 
the  monks  every  where  in  difgrace,  and  contributed  to- 
wards their  overthrowr.  5.  Perhaps  the  obfervant  friers  be« 
ing  fo  much  againft  the  king's  divorce  from  queen  Catbe- 
Tine,  roigh^  exafperate  him  againft  all  monks  and  frien  id 
general.  But,  6.  Not  unlikely  tlie  great  caufe  might  be 
the  king's  wantofaUrgefupply,  and  the  people's  willing- 
Dcfs  to  fave  their  money ;  although  it  was  certainly  haSeo- 
ed  by  the  account  whi^h  the  vifitors  gave  of  them.  For 
after  feme  debate  in  council  how  ro  proceed  with  thefe 
houfc'S,  the  king  appoir.teJ  conimiffioners  to  vifit  them^ 
and  they  made  fuch  a  bad  report,  that  when  a  motion  was 
Ihurtly  afcer  made  in  parliament,  that  in  order  to  fupport 
the  kind's  ftatc  and  fupply  his  wants,  all  the  religious 
houfes  might  be  conferred  upon  the  crown  which  were  not 
able  to  fpend  above  2col.  a  year,  it  met  with  but  little 
opppficion  in  either  houfe,  and  an  acl  was  pafTed  for  that 
puipofe  as  tolloweih  (zr) : 
Diflblotion  by  3.   Forafmuck  as  man'jeft  fin^  v'lckus  carnal  and ah^ndnahU 

the  27  H.  8.       livings  is  daily  ufed  and  commitud  commonly  in  fuch  iittlg  and 
/mail  ahbiesy  priories^  and  ether  reli^ioui  ht^ufes  of  mmks  ca^ 


(if)  The  plaufible  projedls,  as  lord  Coke  calls  them,  which 
the  king  urged  to  the  houfes  of  parliament^  were,  that  with  the 
po/Tel&ons  of  the  monaderies  he  fhould  be  able  to  maintaiu 
40,000  well- trained  foldiers,  with  (kilful  captains  and  com- 
snanders,  without  ever  after  charging  the  fubjedts  with  fub- 
fidies,  loans,  or  aids  :  Luckily,  however,  for  the  liberty  of  the 
fubjedl,  thefe  projedts  of  a  Handing  army  and  a  fixed  revenoe, 
were  difappointed  by  the  prodigality  of  the  prince.  See 
Uumis  Hift,  ^ En^.  W.  iv.  /.  182.  and  4  Infi,  /.  44, 
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n9ns  and  mrnSy  wheri  the  cwgr elation  of  fitch  nSgicus  pirfim 
is  ttndir  ibt  number  rf  \%  pirfms ;  wiertby  the  governors 
^f  fuch  religicus  heufes^  and  their  c$ventj  fpoil  conjume  and 
vtter/y  wafte  as  well  their  churches^    mona/ieriesy  prieries^ 
principal  heufes^farmsy  grange%^  lands ^  tenements^  andheredsta' 
menlSj  as  the  ornaments  of  their  churches j  and  their  geods  and 
ebattttsy  to  the  high  difpleafure  of  almighty  God^  Jlander  of 
good  religion^  and  to  the  great  infamy  of  the  kin^s  highnefs  4fod 
the  realm^  if  redrefs  fiould  not  be  had  thereof:  And  albeit  that 
many  continual  viptatiems  have  been  bcntofore  had  by  thefpaa 
of  200  year's  and  moreyforan  hemeft  an  J  charitable  reformation 
of/iuh  unthrifty  carnal  and  Abominable  livings  yet  neverthekfi 
little  or  no  amendment  is  hitherto  hadj  but  their  vicious  litdrng 
Jbamele/s/y  increofeth^  and  by  a  cur  fed  cuftom  is  fo  rooted  aiid 
infe&edy  that  a  great  multitude  of  the  religious  per  fins  infudo 
fmall  houfes  do  rather  chufe  to  rove  abroad  in  apofiaiy^  than 
to  confirm  themfilves  to  the  obfervati^^n  of  good  religion ;  fi  thai 
\vithout  fttch  fmall  houfes  be  utterly  fuppre£ed^  and  the  religiout 
perfins  therein  committed  to  great  and  honourable  tmnajieries  of 
religion  in  this  realm^  where  they  may  be  compelled  to  Hve  re* 
Sgioufyjfor  reformation  of  their  lives^  the  fame  elfe  be  no  redrefs 
nor  reformation  in  that  behalf:  In  confideration  whereof^  the 
Hng*s  mo  ft  royal  mcjejiy^  being  fupreme  head  on  earth  under 
God  of  the  church  of  England^  daily  Jludying  and  derofmg  th^ 
increafe  advancement  and  exaltation  of  true  do^nne  ana  virtue 
in  the  faid  churchy  and  the  extirpating  and  deJIrtiSiion  cf  vice 
mud  fin^  having  knowledge  that  the  premiffes  be  true^  as  well 
by  the  accounfs  of  his  late  vi/itations^  as  by  fundry  credible  in* 
formations^  confidering  alfo  that  divers  and  great  joiemn  mo* 
.ssafleries  of  this  reahn^  wherein  [thanks  to  God)  reCgion  isri^ht 
tueti  kept  and  obfervedy  be  deflitute  offuch  full  number  of  re*' 
ligious  pefonsj  as  they  ought  and  may  keep^  hath  thought  good 
that  a  plain  declaration  Jbauld  be  made  of  the  premijfes^  as  wed 
to  the  lords  fpiritual  and  temporal  as  to  other  his  loving  fubjeSis 
the  commons    in  this   prefent  parliament  ajfembled:    IVhere* 
upon  thefaid  lords  and  commons^  by  a  great  deliberation^  finally 
he  refohed^  that  it  is  and  fhall  be  much  more  to  the  pleafure 
rf  almighty  God^  and  for  the  honour  of  this  his  realm^  thst 
the  pojfejfions  of  fucb  fmall  religious  houfes  now  being  fpent  fpoiU 
ad  and  wafled  for  increafe  aitd  nOjintenanco  of  ftn^  ftiould 
he  committed  to  better  ufeSy  and  the  unthrifty  religious  perfons 
Jifpending  the  famfbe  compelled  to  reform  their  lives  :  Thereto 
upon  it  is  ena£fed^  that  his  majefly  fhall  have  and  enjsy  to  him 
emd  his  heirs  for  ever^  all  ftuh  monefieties^  'priariesj  emU 
other  religious  bottfes  of  monks  cetncns  and  nuns^  of  what  kindt 
of  habits  rules  or  order  foever  tbsf  bt^  tubich  have  not  in  lands^ 
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iiMtrntntt^  renis^  tithes^  p$rti§n$^  and  §ibir 
above  ibi  cUar  yearfy  valui  §/  200  /  ;  and  aifi  til  futb  as  with* 
in  one  year  mxt  be/on  havi  bign  fmrreniirtd  to  tbi  king^  mr 
otb^rwi/e  diffclved*     27  H«  S.  c*  28* 

fiy  this  ad  about  380  houfcs  were  diflblved,  and  a  re- 
venue of  30  or  32^000 1.  a  year  came  to  the  crowo  i  be- 
lides  about  1 00,000 1.  in  plate  aod  jewels.  Some  fay,  that 
l%ooo  perfons  were  hereby  fent  to  feck  their  fortunea  in 
the  wide  world,  without  any  other  allowance  than  40  a. 
and  a  new  gown  to  fonie  few  of  them.  Others  fay,  that 
,  fuch  of  the  religious  as  defired  to  continue  their  profefiont 
'were  (according  to  the  aforefaid  ad)  allowed  to  go  into 
the  greater  monafteries  1  and  fuch  as  chofe  to  go  into  the 
world,  being  priefts,  had  every  one  the  abovementioned 
allowance,  and  fome  of  them  (for  their  readineb  to  fur- 
render)  got  fm;il)  penfions  for  life. 

The  fuppreffion  of  thefe  houfea  occafioned  great  dif- 
contents,  fomented  probably  by  the  feculu  as  well  as  re« 
;ular  clergy,  which  at  length  broke  out  in  open  rebellion^ 
lut  the  rebellion  being  appeafed,  the  king  rdMved  to  fup* 
preft  the  reft  of  the  monafteries,  and  thereupon  appointed 
fi  new  vifitation,  requiring  the  vifitors  to  examine  every 
thing  that  related  either  to  the  converfatioo  of  the  reli* 
gious,  or  their  affcSion  to  the  king  and  the  fqpremacy, 
or  to  their  cheata  impoftures  or  fuperfiitions,  or  how  they 
were  afFeded  during  the  late  commotions.  This  caufed 
the  greater  abbres  to  be  furrtndered  apace.  For  foipe  of 
the  religious  having  been  faulty  in  the  late  rebellion,  were 
liable  to  the  king's  difpleafure,  and  furrendered  their 
houfes  to  fave  their  lives.  Some  began  to  like  the  re<v 
formation,  and  were  upon  that  account  eafily  perfuaded  to 
it*  Others,  feeing  their  diflblution  approaching,  had  fo 
fnuch  embezilled  their  revenues,  that  they  were  I'carce 
able  to  keep  up  their  houfes.  A  great  many  monks  were 
executed  for  having  been  in  the  rebellion  \  and  no  c^oubt 
but  many  were  prevailed  upon  by  the  vifitors,  who  endea- 
voured both  by  rhrears  and  promifes  to  get  their  rcd^na* 
tions.  And  in  the  end  by  the  a£l  of  the  31  //.  8.  c.  13. 
it  was  ena(3ed  as  followeth. 
DlflblutTontliy  4.  All  monajhriesy  akbathies,  prioriis,  nuntirits^^  c$Ue^es^ 
tiic  31  H.  g.  bofpitalsy  boufes  of  fritn^  and  other  niigious  and  etcUfiiftical 
houfas  and  placa^  which  hove  been  Jumndirtd  or  givtn  up 
finci  the  fourth  day  of  Febrttary^  in  the  twenty  [evtnih  year  of 
bis  nuijefiys  rtign^  and  which  hereafter  Jhall  be  jut  rendered  ox 
given  up^  /hall  be  vejled  in  the  king,  (With  a  clau/t  refpe^- 
ing  privileges  and  exemptions,  which  was  pot  in  (he  fot^ 
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mer  ifti  to  wit,  that  ftich  of  them  98  wen  difehargel 
frocn  payment  of  cithei ,  (hould  continue  fo ;  and  Aich  as 
were  exempted  from  the  vifitatton  of  the  ordinaiy,  (hould 
,  become  vifitable  by  the  ordinary  or  by  fuch  perfons  as  the 
king  (hall  appoint.)    31  H.S,  e.  13. 

By  this  ad  00  houfes  were  fupprefled }  but  all  the  fur-  \ 

renders,  which  either  were  made  or  (hould  be  made,  were 
Confirmed^.  The  mitred  or  parliamentary  abbies,  were  all 
in  being,  and  moft  of  the  abbats  prefent  at  the  paffing  of 
it ;  and  yet  none  of  them  either  oppofed  it,  or  voted 
againft  it  \  but  were  every  one  (hortly  brought  to  furrender, 
except  the  abbats  of  Colcbefter,  GUftonbury,  and  Read- 
ing, who  were  therefore  accufed  of  high  treafon,  attainted 
and  executed ;  and  their  abbies  were  feized  as  forfeited  to 
the  king  by  their  attainder. 

5*  The  next  year  a  bill  was  brought  in  and  pafled,  Oiiro'orion  iiy 
for  fuppreffing  the  knights  of  St.  John  of  Jerufalem;  by**3»"«*« 
which  it  is  enaded  as  followeth  ;  Thi  lords  Jpiritual  and 
temporal  and  C9mmons  in  this  prtftni  pariianunt  aJftmhUdy 
having  artdiUi  knowledgiy  that  divers  and  Jundry  thi  iing's 
Juhji&s^  ealitd  the  knights  of  Rhodes,  9tberwije  called  knights 
rf  Su  John's,  otherwife  called  friers  of  the  religion  of  Sr, 
John  ^Jcfufslem  in  England,  and  of  a  like  houfelhoing  in 
Ireland,  abiding  in  parts  beyond  th^  fea^  and  baviag  yoetrfy 
great /urns  of  money  out  of  this  realm  and  out  of  Ireland^  assd 
other  thi  ktng's  dominions y  have  unnaturally  and  contrary  to 
their  allegiance  fuftaired  and  maintained  the  u/urped  authority 
of  the  hi/hop  of  Rome  ;  and  conjidering  alfo^  that  the  ifle  of 
Rhodes,  whereby  the  Jaid  religion  took  their  name  and  found* 
at  ion  y  is  fur  prized  by  the  Turk ;  and  that  it  were  much  bet'* 
tor  that  the  pojfejjions  of  this  realm^  and  in  other  the  king* s  do- 
minions^  appertaining  to  the  /aid  religion^  Jhould  rather  he 
amployid  andfpent  within  the  Jame^  for  the  defence  and  Jafety  ^ 

tbgreof^  than  converted  to  and  ammffl  fuch  unnatural  fub)e£ts\ 
ii  is  therefore  enaSfed^  that  the  corporation  of  the  faid  religion 
in  thefe  realms^  by  whatfoever  name  or  nanus  they  be  founded 
ineorporeued  or  known^  Jball  be  utterly  diffohed^  and  void  to 
aliintents and ptrpofes.     32  H.  8/c.  24.  f.  I. 

jtnd  the  king^  bis  heirs  and  fuccefforSj  Jhall  have  and  enjoy 
all  that  bo/piialy  manfion  houfe^  churches  and  all  other  houlei^ 
eSfica^  Mnildings,  and  gardens  to  the  fame  belongings  being 
ssfar  to  the  city  of  London,  in  the  county  ^M iddlefex,  called 
tife  bosefe  of  St.  John  of  jferufaleni  in  England  ;  and  alj^  all 
thai  bojpttal^  dntrcbf  and  bestfe  of  Kilmainam  in  Ireland  ; 
4ni  all  cajlies^  honours^  manors^  meefes^  lands^  tenements^ 
Uttts^  rawrjftons^  fervias,  woods^  moaaowt^  fafluros^  parks^ 
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r,  Ubirtm^  frmKbhfis^  friviUgefi  p^rfittaggi^  ittiup 
feajkusf  p9rti$ns^  nights  fns^  ^vowfems^  ammmmdrMj  fn^ 
ctptmriis^  antribmthas^  rtfpanjkns^  rtutSy  iitUs^  mtrm^  €tm» 
diiUm^  c§vtnant$y  ami  ail  $tbir  ftfffffims  mnd  hirwdiUammigf 
which  ofperiaiiud  to  thifaid  rtiigitn^  or  to  the  pri^rVf  wufitrt 
9rg9ventor$^  knights  or  othtr  mmftirs^  P^JP^  tfamd  im  tbt 
Jmu^  by  the  pntena  or  in  the  right  of  tbijkid  roligimu  f.  4« 
jhti  mUpriviltgiSoffgnSuary^  her  tiff mro  wfid  9r  tlmmui  im 
manfi^u  honfes  and  otkmr  places^  eommenfy  iotbd  St*  John's 
boM,  and  all  other  fan^uaries  lilonging  ta  aof  of  thijmd  boft 
pitaU^  /hall  be  utterly  void  and  of  none  ejfe3.     f,  I2. 

By  the  fuppreiEon  of  thefe  greater  hoofes  by  the  two 
laft  recited  ads,  the  king  obtained  a  revenue  of  above 
lOOyOOO  L  a  year,  befides  a  large  fum  in  plate  and  jewels. 
But  the  religious  of  thefe  houles  had  almoft  all  of  theai 
fooiething  given  for  their  prefent  fubfiftence*  and  pendens 
aflSgned  them  for  life  or  until  they  {hould  be  pccferrei 
to  fome  dignity  or  cure  of  greater  value  than  their  penfions. 
DtSbivtKmbgr  6.  The  laft  ad  of  diffolucion  that  was  in  this  king's 
the  37  H.  t.  reign,  was  the  ad  of  37  H.  8.  c.  4.  for  diflblviog  ooUegeSt 
free  chapels,  chantries,  and  the  reft,  as  followetb:  Mt 
£§lleges^  free  chapels^  chantries j  hafpitals,  fraternities^  hp» 
iherhoodif  guilds^  and  JHptndiarj  priefts^  having  canHtmoMct 
in  ptrpotmityy  and  being  charged  or  charge  Ale  to  the  pajfoumt  •f 
firftfrmts  and  tenths^  which  have  been  already  fmrrendered^  sr 
alienated  by  covin,  or  otherwife  dijjohed^  Jball  be  adjudged  and 
deemed  in  the  r*Siual  pojfejfton  of  the  king^  bis  heirs  and  fnc* 
eeJfors\  and  alfo  all  and  fingular  fucb  and  fo  many  as  the  lung 
by  his  ummijfiun Jhall  appoint^  of  the  chantries,  free  chapels ^ 
hofpitalsj  cclUgiS,  and  other  the /aid  promotions^  now  in  beings 
together  with  ail  their  pojfejftons  and  revenues,  charged  or 
chargeable  to  the  payment  of  fr/i  fruits  and  tenths  %  and  all 
colleges  chargeable  or  not  chargeable  to  the  fa  id  payment  of  firji 
fruits  and  tenths  j  which  have  lands  and  other  poffefjions  ap' 
pointed  by  the  donors,  for  alms  to  poor  people  and  other  charitable 
deeds  to  be  done. 

This  aS  was  made  fo  general,  that  even  thofe  f^reat 
nurferies  of  learning,  the  colleges  at  Oxford  and  Cam- 
bridge, with  thofe  of  Wincheller  and  Eaton,  were  in- 
cluded. And  upon  the  breaking  up  of  the  parliament, 
notice  was  fent  to  both  the  univerfities,  that  their  colleges 
were  at  the  king's  difpofal.  This  put  them  upon  petition* 
ing  for  mercy,  which  was  foon  obta'med,  and  letters  of 
thanks  were  fent  for  the  continuance  of  them. 

But  the  commiffioners  appointed  by  this  ad  for  giving 
the  king  poiTeifion  of  the  aforefaid  houfes  and  places,  did 
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Mt  enftr  up6ii  many  of tbembtfore hit  deadi,  which  hnp^ 
peocd  in  the  January  following. 

7.  And  therefore  in  the  beginnine  of  the  reign  of  king  DUblotiM  If 
£dward  the  fixth^  another  ad  pafled,  r\%.  the  1  £J.  £  Uie  a  £C^ 
#•  r4«  as  folfbweth:  AUw^amur  $fc^legi$^  fr§e  ebapils^  and 
thmiiriiiy  which  wtrg  n§t  in  thi  a&uai  pojf^jfmn  of  the  iaU  Ung 
Utr  of  the  king  that  now  is ;  and  all  manors^  lands j  tonomfntt^ 
rents^  tithgs^  pen/ions^  pcrtionsy  and  other  bitiditamints  and 
things^  given  for  the  finding  of  any  priefi^  annivirfary^  ptit^ 
iampf  lights  or  §thir  like  thing  in  any  chvrch  or  chapel  s— ^/ki4f 
bi  Vffted  in  the  kin^^  his  heirs  andfueceffort. 

Provided,  that  where  any  fraternity^  or  friofi  or  inemiAint 

tf  any  chantry ^  by  the  ftrjl  inflilsition  thereof  ongbt  te  ba^ 

iept  a  grammar  fchool  or  a  preacher ;  the  king^s  cenmiffionirt 

Jbatt  appoint  lands  and  other  bereditamintt  ^ffitcb  fraternity  or 

ihantry^  to  continue  infuccejjion  to  ajchoolmaffer  or  preaAor  ftr 

ever:  Tbeyjhallalfo  bavepHuer  to  make  ana  ordain  a  vicar j  to 

have  perpetuity^  tn  every  farijb  church  being  a  college  ftm 

chapel  or  chantry^  or  annexed  thereto^  that  Jhall  come  to  the 

king's  hands  by  virtue  of  this  a&^  and  to  endow  every  fuch  vicar 

fufficiently^  having  refpe£l  /#  his  cure  and  charge  ;  atsd  atfo  to 

pjign  in  perpetuity^  tn  every  great  town  and  parijb^  where  they 

Jbeill  think  necejfary  to  have  more  pie  ft s  than  one  for  the 

firing  the  facraments  in  fuch  town  or  parijb^  lands  atsd 

bebuging  to  any- chantry  chapel  or  fiipendiary  prieft^  being  witUn 

fhejame  town  or  parijb. 

AlfOy  where  any  profit  cr  benefit  batb  been  payable  ta  any 
poor  perjonsj  out  of  any  college^'  free  chapel^  or  theniry^  \and 
other  the  premijfes  by  this  a^  gAfen  to  the  king  ;  the  commif- 
fioners  fl>all  ajftgn  lands  and  other  bereditomentst  parcel  of  the 
prcmiffis^  for  the  maintenance  and  contineeance  ef  the  fame  for 
cveTm 

And  they  fl^all  alfo  have  power  to  appoint  lands  and  other 
bereditamcntSy  parcel  of  the  prtmiffts^  t^Avards  the  maintenance 
of  piers^  jutties^  wells,  cr  bankty  againft  the  rage  of  thefca^ 
havens  and  creeks. 

Provided  alfo,  that  nothing  herein  fl!>all extend io  any  college^ 
hoftely  or  hall  within  either  of  the  univerfities  of  Cambridge 
etnd  Oxford,  nor  to  any  chantry  founaed  within  the  fame  (yet 
fo^  that  the  king  at  any  time  during  bis  life  may  after  the 
names  of  any  ofthejaid  chantries,  and  the  foundations  thereof^ 
tvitbin  the  faid  univerfities)  ;  nor  to  the  froo  chapel  of  or, 
George  in  the  eaflle  of  Windfor  j  nor  -to  the  college  calied  St. 
Mary's  college  of  VVinchcfter,  nigh  Wincbefter,  of  the 
foundation  of  bijhop  Wickham  ;  nor  to  the  college  of  Eaton  ; 
ttor  to  tboparifi)  church  commonly  called  the  chapel  ef  ibejea  in 
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Ncvtoot  wMim  ibi  i/U  ^Ely,  m  the  tmmif  ^Ctmbridgei 
mnUMf  ihapel  msde  for  tie  eaft  9f  the  peefU  4mMng  elif' 
tmetfrmn  tie  f^Jb  ibwreb^  er  j'mh  Uke  A^fel  wbirgmnte  me 
emre  bmds  #r  t/mewunts  tlmm  the  ebmrcbjmrd  er  k  liitk  bemfe  ear 
ibffe  Athperimn\  merte  eay  caibedrml  church  er  eelkge  where 
m  ki/bep*sjie  is^  mer  te  ike  wiaiwrs  Undi  tememenis  cr  ether  be^ 
reJitamemis  ibereef  (ether  tbam  te  cbaiUrUs^  ebiis^  Hgbis^  and 
leatfps  wiibintbefdme)» 

.  Provided  alfo^  tbmt  the  kimg  wuf  give  antberitj  te  bis  cem^ 
wuffleners^  te  aiter  the  nsture  and  candirieM  efatt  tmemner  ef 
ebits^  M  well  witUn  the /aid  umvtrfitiuy  at  in  any  ^berplau 
em  hnng  fmppreffed\  and  thefawu  ebits  fr  altered^  te  di/pe/e 
ie  a  hetter  t^^  as  te  tbe  relief  ef  Jeme  peer  mem  being  Jindenis 
$reiberwi/e. 

Provided  alio,  that  this  aafbaU  net  give  any  €§pybeldknd$ 
ietbeUng. 

By  this  ad  were  fupprefled  90  colleges,  1 10  bofpitaLs 
and  1374  cbaociies  and  free  cbapels. 

X.  Obfcrvatiom, 

VonWr  ef  I,  71m  number  of  houfes  and  places  fupprefled  from  firfi 

iMiiifct  hf^U  10 1^(}^  lb  (ar  at  any  calculations  appear  to  have  been  madct 
fcenedi  to  be  as  follows : 

Of  lefler  monafteries  whereof  we  have  the  va- 
luation — •  —  -I-  —  ^^  yj^ 
Of  greater  monafteries  ,  «—  —  —  186 
Belonging  to  the  bofpitairers  —  -^  — .  48 
Colleges  —  _  _  —  —  90 
Hofpitals  —  —  •—  —  —  no 
Chantries  and  free  chapels  .«  ..  i.  2374 

Total     3182 

Befides  the  friers  houfes,  and  thofe  fupprefled  by  Wolfcy, 
and  many  fmall   houfes  of  which  we  have  no  parti- 
cular account. 
Talc#*  2.  Sir  William  Temple,  in  hia   introduflion  »o  englifli 

hiftory,  p,  jj^,  fiys,  that  William  the  conqueror  found 
;ibove  a  third  pare  of  the  l<incis  of  the  kingdom  in  the 
pod'elTion  of  the  clergy  :  and  Sir  Robert  Atkins  in  bis 
Gloucederibire,  p,  ii.  fays,  that  28,cco  knights  fees  be- 
longed then  to  the  clergy,  out  of  6o,coo  in  the  whole : 
b«it  both  of  them  feem  to  fpeak  of  the  revenues  of  the 
ciergv  in  genera),  viz.  feculars  as  well  as  regulars  j  and 

do 


i|9onaSetieis«  »^ 


ic  not  fay^  what  proportion  the  one  bore  to  the  oibert  00 
mention  bow  much  was  (hordy  after  taken  from  them  by 
the  conqueror. 

'Archbifliop  Wake,  in  his  ftate  of  the  church,  p,  312, 
319,  takes  hotice«  that  in  the  year  138O}  which  was  the 
4th  year  of  king  Richard  the  fecond^^  the  commons  made 
an  ofier  in  parliament,  that  if  the  clergy  would  bear  a  third 
part  of  the  charge,  they  would  grant  to  the  king  lOOiOOoL 
in  the  way  of  a  poll  tax;  fo  that  the  laity  (hould  piy 
100,000  marks,  and  the  clergy  who  occupie<t  a  third 
part  of  the  kingdom  50)000.  To  this  the  clergy  replied^ 
chat  their  grant  was  not  ever  made  in  parliansent,  nor 
ought  to  be  {  that  the  laity  neither  ought,  nor  could  con^ 
fli:ain4he  clergy,  nor  the  clergy  them  i  that  therefore  the 
commons  ihould  be  charged  to  do  their  part,  and  ihey 
night  be  fure  the  clergy  would  not  be  wanting  in  theirs. 
But  he  obfervc^s  withal,  that  the  clergy  ufually  granted  in 
this  proportion. 

In  the  27th  year  of  king  Hen.  8.  the  revenues  of  the 
clergy  were  laid  fit  a  fourth  part  only  of  the  revenues  of 
the  kingdom.  And  Mr.  Collier,  in  his  ecclefiaftical  hiftory^ 
f^.  2*  p.  io8.  fays,  the  revenues  of  the  monks  did  never 
exceed  the  proportion  of  a  fifth  part  i  and  confidering  the 
leafes  they  granted  to  laymen  upon  fmall  rents  and  eafy 
fines,  he  thinks  their  revenues  did  not  exceed  a  tenth  pare 
of  the  kingdom. 

Particularly,  the  fum  total  of  the  clear  yearly  revenue 
of  the  feveral  houfes  at  the  time  of  their  diflblution^ 
of  which  we  have  any  account,  feemeth  to  have  been  as 
follows : 

1.         s.    d. 

Of  the  greater  monafteries  -*     104,919  13    3f 

Of  all  thofe  of  the  leflTer  monafte- 
rres  of  which  we  have  the  va* 
luation       —        -..        _      29,702     I  io4 

Knights  hofpitallcrs  head  houfe  in 

London  —       - —        —         2,385  12     8 

We  have  the  valuation  of  only  28 

•f  their  houfes  in  the  country  3f026     9     5 

friers  houfes  of  which  we  have  the 

valuation  -^        —        —  7512    of 

Toul    140,785    6    3f 

I  I  ^m 

And  if  we  confider,  that  there  were  many  of  the  idler 
monafleries  and  houfes  of  tiie  hoTpitallers  and  friers,  of 

3  which 


wbicb  ao  (XMnpntarioo  huh  been  foood ;  apd  thic  oac 
ciM  of  the  €oUegfi»  ho(jpicab»  imd  great  number  of  chia- 
tries  aod  free  chapels  are  reckoned  in  this  eflioiate  s  aad 
C99fiier.  witbaly  the  vaft  quantity  of  plate  and  other  gMdt 
which  caaae  into  the  hands  of  the  kt«g  by  the  difibltitiop : 
and  the  valiie  of  money  at  that  lime,  which  was  at  ieaft 
fkx  times  >•  aanch  as  it  it  at  prefeot  t  and  alfo  that  the 
.eftimalp  of  the  lands  was  generally  iiippofied  to  be  moch 
iiodcr  the  real  worth  :  we  muft  needs  conclude  their  whole 
lerenues  to  have  been  immenfe. 
WMBletof  per-      ]•  It  doth  not  appear  that  any  computation  hath  been 
made,  ikf  the  numb^  of  perfons  contained  in  the  religious 
houfes.     ThoTe  of  the  leflfer  monafieriest  diflblvcd  by  the 
ftatute  of  27  H.  8.  were  reckoned  at  aboat  —      lO^ooo 
If  we  fuppoTe  the  colleges  and  hofpitals  to 
have  contained  a  proportionable  number, 
thefe  will  make  about      —        — »       -<— '        5347 
If  we  reckon  the  number  in  the  greater  mo- 
nafteriea    according   to  the  proportion  of 
their  revenues,  they  will  be  about  3S,ooo  ; 
but  as  probably  they  had  larger  allowance* 
in  ptoportioo  to  their  number,  than  thofe 
of  the  leflfer  monafieries,  if  we  abate  5000 
upon  that  account,  they  will  then  be     —      30«000 
One  lor  each  chantry  and  free  chapel        —        2374 

Total    47,72 r 

But  as  there  were  probably  more  than  one  perfon  to 

officiate  in  feveral  of  the  free  chapels,  and  there  were  other 

houfes  which  are  not  included  within  this  calculation; 

perhaps  they  may  be  computed  in  one  general  efiimate  at 

about  50,000. 

B^tkcretf       4*  As  there  were  penfions  paid  to  almoft  all  tbofe  of 

■Miwercdir-  the  greater  monafteries,    the  king  did   not  immediately 

'^^  come  into  the   full  enjoyment  of  their  whole  revenues. 

However  out  of  what  did  come  to  him,  he  founded  fix 

new  bKhopricks,  namely,  thofe  of  Weftminfler,  (which 

was  changed  by  queen  Elizabeth  into  a  deanry  with  12 

prebends,  and  a  fchool),  Peterborough,  Chefter,  Glou- 

ccfter,  Brifiol,  and  Oxford.     And  m  eight  other  fees,  he 

funded  deanries  and  chapters,  by  turning  the  priors  and 

monks  into  de^tns  and  prebendaries,  to  wit,  Canterbury, 

Winchefter,  Durham,  Worcefter,    Rocheftcr,  Norwich, 

Ely,  and  Carlifle.    He  founded  alfo  the  colleges  of  Cbrift 

Church  in  Oxford,    and    Trinity  in  Cambridge,    and 

fiiiiihed 


00OtlHBttit^  542 


finifiied  King's  college  chapel  there.  HeJikewife  founded 
profSeilbrfliips  of  divinity^  law,  phyfirki  aftd  of  the  be* 
brew  and  greek  tongues,  in  both  the  faid  univerfities.  He 
gave  the  houfe  of  Grey  friers,  and  St.  Bartholomew's  hof* 
pital,  to  the  city  of  London  ;  and  a  perpetual  penfion  td 
the  paor  knighb  at  Windfor;  hnd  laid  out  great  films  in 
builcTmg  and  fortifying  many  ports  in  the  channel,  moi 
intended  to  have  done  more,  but  whether  out  of  polic^t 
to  give  content  to  the  nobility  and  gentry  by  felh'ng  thdb 
lands  at  low  rates,  or  out  of  eafineis  to  his  courtiers,  or 
an  unmeafured  laviihnefs  in  his  expences,  he  foon  dif- 
abled  hioifelf  from  it,  and  nothing  further  was  done,  by 


5.  (x)  Upon  the  whole,  it  b  obfivvable,  that  the  diflo-  Cdadviiaf 
lution  of  thefe  houfes  was  an  wEt  not  of  the  church,  init  of 

die 


(jr)  However  roach  abufed  the  monafHck  ibftitotlon  appears 
to  have  been  in  later  tinesy  by  crafty  and  licentious  men  jfaod 
we  muft  allow  it  to  have  been  fufliciently  compUiaed  of;»' it 
wasy  at  firft,  calculated  to  afford  a  religious  afylam  to  thoib 
who  wiflied  to  cultivate  the  three  virtues,  which  it  chiefly  re- 
tommended,  namely,  continence,  poverty,  and  filenoe.  Ia 
the  earlieft  ages  we  find  hrmits,  of  a  Tolitary  diljpofitioQ  of 
nind,  feduding  themfclves  from  fociety,  and  dwelling  in  cells 
remote  from  human  intercoarfe*  Of  thefe  it  has  been  faid 
that  they  were  cither  beafts  or  gods,  that  is,  that  they  are 
either  more  or  lefs  than  men.  But  the  monks  profefled  veiy 
diflerent  principles ;  to  their  fraternity' the  virtues  of  hofpi- 
tality  and  charity  were  eflential  duties ;  they  cultivated  the 
arts  and  fciencjes  ofeful  to  mankind ;  and  their  feclufion  from 
the  world  was^intended  only  to  preferve  their  virtue. 

To  perfons  profefled,  of  both  fexts,  marriage  was  forbidden 
for  the  remainder  of  their  lives ;  and  in  fome  inllances  was  a 
bar  to  their  aflliming  the  monafHck  habit.  This  was  thought 
a  facrifice  likely  to  wean  their  defires  from  woHdly  objeds^ 
and  enable  them  to  dedicate  more  entirely,  both  their  minds 
and  bodies  to  the  fervice  of  God.  Their  profeffion'  was  in 
fome  refpeAs  a  civil  death.  They  made  their  tellaments  be* 
lore  they  took  their  vows,  as  if  about  to  depart  life,  and 
were  ever  afterwards  prohibited  from  acquiring  poflefliobs  by 
the  fevcrefl  penalties.  Between  the  members  of  the  convent^ 
a  perfed  equality  reigned  as  to  property ;  none  was  richer  or 
poorer  than  the  refl.  They  ate,  and  drank,  ^nd  flept,  at 
fiated  times,  in  the  fame  room,  abflaiDxng  much  from  flefli 
•nd  wine,  and  diftribnting  the  remainder  of  their  repaft  to  the 
poor.  All  excefs  of  diet,  garment,  and  furnitore  was  pro- 
jhibited,  and  habitual  fileace  particolsrly  recommended  to 

their 
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ikt  ftales  prior  to  ebe  rcfermatton»  bjr  i  king  ifld  ptflii* 
OMDC  of  cbe  fomao  citholkk  comoiiiiiioiH  in  almcA  all 

poimt 


■^■^ 


dbdir  obfierraBce*  Tliii  inftaace  of  felF-deaial  feeait  lo  have 
bato  adopted  bjr  dieai  with  great  reaiba ;  lor  loqaadcy  afaally 
breeds  difpates  whkk  deftroy  ibe  baroioajr  of  ibiall  Ibdatiat* 
•ad  to  him  who  it  acceftoned  to  talk  macb  evea  pradeat 
fleace  bacoaet  aa  irkfome  bordeo.  The  ouas  bad  coafcibrt 
appoiated  by  the  bifbopf,  aad  all  ftnogen  were  forhiddco  to 
cater  the  noaaAeriei  eicept  on  aecefliry  occafioiis.  la  a  word* 
every  neafore  was  adopted  that  coold  nortify  the  natoral  va- 
nity and  coBCopifcence  of  the  homaa  mind;  to  promoca 
wkicb  ends  the  more  efcAaally,  both  moakt  aad  aoas  vowed 
febjeAioa  to  the  legolatiOBs  of  their  refpedive  Oiders»  and  aa 
almoU  implicit  obedience  to  the  head  of  their  comnanity. 
Hence  it  is  apparent  that  thofe  Saxon  moakst  menQOned  by 
Mr.  Hume  in  the  iirft  volame  of  his  hiftory^  who  mixed  widi 
the  worlds  had  liberty  to  marry,  and  were  not  fnbjeft  to  the 
xrgid  soles  of  aa  order,  were  monks  only  ia  aame,  and  aot 
in  reality.-- As  the  hardihips  of  a  life,  fach  as  we  have  de- 
foibcdj  could  not  be  fa'ppoied  to  fuit  every  difpofition,  a  cer- 
tain time  of  probation  was  allowed  to  the  novices,  which  dif- 
fered in  the  different  religious  houfes,  being  either  one,  two, 
or  three  years  at  mod, 

Tbefe  charideriftics  point  out  the  moaks  to  bave  beea  aa 
order  of  mea  very  diftind  from  the  clergy.  It  was  their  daty 
**  to  moQrn»  not  to  teach,"  for  teaching  implies  talking,  sod 
an  intercourfe  with  mankind,  whereas  their  vow  was  to  ob- 
ferire  folitary  filence,  *'  If/'  fays  St.Jerome  in  oce  of  his 
cpiflles,  '*  you  wifli  to  exercife  the  office  of  a  prelbitcr,  if  the 
"  poll  or  the  burthen  of  a  biihoprick  pleafe  you,  live  in 
*^  towns  aod  cities,  and  let  the  care  of  others  conftitute  the 
"  benefit  of  your  own  foul ;  but  if  yon  wi(h  to  be  what  yon 
"  are  called,  a  mcnA,  that  is,  to  lead  a  folitary  life,  what  have 
"  yoo  to  do  in  cities,  which  are  filled  with  crowds  ?"  Their 
profei&on  was  cot,  however,  iocompatible  with  the  clerical 
order,  and,  if  they  were  found  worthy  of  that  honour,  and 
obtained  the  confent  of  their  abbot,  ihey  might  be  ordained 
by  the  bilhop,  and  were  frequently  advanced  to  the  higheft 
offices  in  the  church.  Indeed  their  learning  and  eloquence 
made  them  ferviceable  to  the  biihop&,  v^ ho  on  that  account 
were  glad  to  draw  them  from  their  monaftcries  into  the  towni, 
and  employ  them  in  controverfial  divinity.  But  as  they  ge- 
nerally retained  a  partiality  for  their  monallic  order  and  vow, 
and  in  many  points  difputed  the  authority  of  the  bifbop,  when 
it  interfered  with  the  regulations  of  their  hoofes,  and  alfoprtxcu** 
ed  the  richeft  church  livings  to  be  appropriated  to  their  own  uk, 
they  It  lafl  excited  the  rcfcDtmeat  both  cf  the  laity  aad  dergr. 
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points  except  the  king's  fupremacjr :   and  the  pope  by  bis 
bulls  and  licences  had  (hewed  the  way  before. 

One  thing  greatly  to  be  lamented  is,  that  in  the  hurry 
of  the  diflblution,  better  provifion  was  not  made  for  the 
perforofiiince  of  divipe  offices,  in  fuch  churches  as  had 
been  appropriated  to  the  gionafteries,  which  both  the 
:inini(ters  and  p^riibioners  of  thofe  places  fuffer  for  to  this 
^ay,  and  is  juflly  accounted  a  fcandal  to  our  reforma- 
tion. 

Another  thing  to  be  lamented  is,  the  \6h  of  a  great 
number  of  excellent  books,  to  the  unfpeakable  detriment 
of  the  learned  world.     For  there  was  fcarce  any  religious 
houfe  but  had  a  library,  and  feveral  of  them  very  good 
ones.    From  (heir  chronicles,  regiftcs,  and  other  books 
relating  to  their  own  houfes  and  eftates,  the  hifiory  and 
antiquities  of  the  nation  in  general,  <nd  almoft  every  par- 
ticular part  of  it,  might  have  been  more  fully  difcovered. 
The  many  good  accounts  of  families  ;  of  the  foundation, 
cflabliibment,  and  appropriation  of  feveral  pari(h  churches, 
and  the  endowment  of  their  vicarages ;   of  the  ancient 
bounds  of  forefts,  counties,   hundreds,  and  pariflies ;  of 
the  privileges^   tenures,  and  rents,  of  many  manors  and 
eflates,  and  the  like,  which  we  meet  with  in  fuch  of  their 
books  as  have  been  preferved,  is  a  fuStcient  proof  that  the 
advantage  would  have  been  ftil]  greater,  if  we  had  been  fo 
/ortunate  as  to  preferve  more  of  them. 

It  is  not  prcfumed  here  to  determine,  whether  they 
were  more  hurtful  or  beneficial  to  the  kingdom.  The 
choiceft  records  and  treafures  of  learning  were  preferved  in 
thefe  houfes.  They  were  fchools  of  learning  and  educa- 
tion; for  every  convent  had  one  perTon  or  more  appointed 
for  this  purpofe  ;  and  all  the  neighbours  that  dcfired  it, 
might  have  their  children  taught  grammar  and  church  mu« 
fick  there,  without  any  expence  to  them.  In  the  nunneriea 


It  was  from  their  infiituttons,  however,  that  the  regu- 
lar clergy  (who  lived  together  in  towns  and  werii  thereby 
^difHnguiihed  from  the  feculars,  who  were  didributed  nmongft 
tbe  country  pari(hes)  borrowed  the  qiv-^naihc  rules  by  which 
they  governed  their  commoniaes.  [See,  on  this  fubjcfl, 
Nov.  5.  with  the  expofitioQ  of  Cujac.  torn.  iii.  De  conf. 
pift.  5.    c.  33.     Hieroaio.  ^om.  i.    ep.  13.      Ayli^e's   l^a* 

E.  ^3.  Liadw.  306.  (iibfon's  Codex,  1152.;  1lt|H'ro« 
t^fon,  I.;  and  the  twofirll  chapters  of  an  iDgenions  pub- 
ion  of  Mr.  Highmorc  on  mortmain.] 

Vox..  II.  Nn  alfo. 
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lib,  ^ouog  women  were  Uught  to  work  and  to  read : 
and  not  only  the  lower  rank  of  people,  bot  moft  of  Mie  . 
noblemeni  and  gentlemens  daughters  were  taught  in  thofe 
places. — All  the  monafleries  were  in  tStSt  great  hofpttils; 
and  were  moft  of  them  obliged  to  relieve  many  poor  peo- 
ple erery  day.  They  were  likewife  houfes  of  entertain* 
oient  for  almoft  all  travellers.-^And  the  nobility  and 
gOitry  provided  not  only  for  their  old  fervants  in  thefe 
boufes  by  corrodies,  but  for  their  younger  children  and 
impoveriflicd  friends,  by  making  them  firft  monks  and 
nuns,  and  in  time  piioft  and  priorefles,  abbats  and  ab» 
belles. 

On  the  other  hand  ihey  were  very  injurious  to  the  fecu* 
lar  and  parochial  clergy ;  by  taking  to  themfelves  many 
prebends  and  benefices,  by  getting  many  chyrchea  appro- 
priated to  them,  and  peniions  out  of  many  others ;  and 
by  the  exemptions  they  got  from  the  epifcopal  jurifdidion, 
and  from  the  payment  of  tithes.  And  they  were  no  lefs 
injurious  to  the  na:ion  in  general,  by  depriving  the  pub- 
lick  of  fo  many  hands,  which  might  have  been  very  fer- 
viceable  to  it  in  trade  and  other  employments  ;  by  greatly 
diminifhing  the  number  of  people,  in  coniequence  of  the 
inflitution  of  celibacy  ;  and  by  their  houfes  or  churches 
being  fan<9uaries  for  almoft  all  manner  of  ofienders.  And 
if  the  fuperftition  had  continued,  and  the  zeal  of  eftablilb«c 
ing  religious  Inditutions  had  exerted  itfclf  with  equal  vigour 
to  the  prcfent  age ;  we  (hould  by  this  time  have  been  a 
nation  of  monks  and  friers,  or  probably  have  become  a 
prey  to  fome  foreign  invader. 

Moravians.     Sec  SDt(r(tUrr0« 
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# 
MortT.i'n,         I.  A  f  ORTMAIN   is,  where   lands  and    tenements 
^^-*'  -^  ^  arc  given  to  any  corporation,  folc  or  aggregate, 

ccclefiailical  or  temporal ;  and  is  calitd  mortmain^  as  com- 
ing into  a  d^ad  hcnid\  becaufe  the  lords  of  the  fee  could 
receive  nothing  of  the  alinee  any  more  than  from  a  dead 
hand,  but  led  their  efcheais  and  ferviccs  before  due  to 

2.  Before 


S0oxtmMn:  547 


i.  Before  the  (latutes  of  mortmain  (y),  bodies  once  in*  Refirainu  of 
corporated  might  have  been  endowed,    perpetuis  futuris®*^'*''***** 
temporibus,  without  licence  from  the  king  or  any  othsr*  . 
Gihf.  641. 

But  by  ch.  36.  of  the  great  charter,  9  M.  3.  common- 
ly called  the  ftatute  of  mortmain;  it  Jhall  not  be  lawful  to 
any  io  give  his  lands  t§  any  religious  houfey  and  to  take  tbefann 
land  again  to  hold  of  the  fame  houfe»  Nor /hall  It  be  lawful 
to  any  houfe  of  religion  to  take  the  lands  of  any^  and  to  leafi 
the  fame  to  him  of  whom  he  received  it.  And  if  any  from 
henceforth  give  his  lands  to  any  religious  houfe^  and  thereupon  * 
jhi  convi^y  the  gift  Jhall  be  utterly  void,  ana  the  land /hall  ac* 
true  to  the  lord  of  the  fee. 

There  were  two  caufes  of  making  this  ftatute ;  one* 
that  the  fcfvices  that  were  due  out  of  fuch  fees,  and  which 
in  the  beginning  were  created  for  the  defence  of  the  realm^ 
Were  unduly  withdrawn;  the  other  caufe  was,  that  the 
chief  lords  did  lofe^hdf  efcheats,  WardfliipSy  reliefs,  and 
the  like.     2  tn/l,  75. 

But  the  eccleflaftical  perfons  (who  in  this  were  to  ber  ' 

commended,  that  they  had  ever  the^beft  learned  men  iil 
the  law  that  they  could  gtx^  of  their  counfel)  found  many 
liirays  to  creep  out  of  this  llatute ;  to  wit,  religious  men, 
as  abbots,  priors,  and  other  ecclefiaftical  perfons  regular^ 
to  purchafe  lands  holden  of  themfelves,  or  take  leafes  foi^ 
long  term  of  years,  and  many'other  devices  they  had  td 
cfcape  out  of  this  ftatute ;  and  biOiops,  parfons,  and  other 
ecclefiaftical  perfons  fecular,  took  tbemfelves  to  be  out  of 
this  ftatute.     l  tn/l.  75. 

The  ftatute  of  the  7  Rd.  i.  fl.  l,  commonly  called  the 

ftatute  Di  religioftSi  intended  to  provide  againft  thefe  de-* 

vices,  which  is  as  followeth :  JVhere  of  late  it  was  pro' 

vididy  that  religious  men  fhould  not  enter  into  the  fees  of  any 

without  liciHci  and  will  of  the  chief  lord ;  and  notwithjfand'^ 

ingy  fuch  religious  men  have  entred  as  well  into  their  ownfees^ 

as  into  the  fees  of  other  men,  appropriating  and  buying,  tbem^ 

and  fometimts  receiving  them  of  the  gift  of  other Sy  whereby  the 

fervices  that  are  duo  of  fuch  fees ^  and  which  at  the  beginning 

were  provided  for  the  defence  of  the  realm^  are  wrongfully 

withdrawn^  and  the  chief  lords  do  lofe  their  ef cheats  of  the  ' 

fami  I  it  is  ordained  that  no  perfon  religious  or  other  wbatjoever 

ho  hty  that  will  buy  or  fell  any  lands  or  tenements  ^  or  under  the    , 
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(j)  The  reader  will  ^nd  an  xogenious  deduction  of  thefe 
mCt%  of  parliament^  and  of  the  evailons  which  rendered  ihcxa 
neteflary,  in  Mr.  Higbmore's  Hiftory  of  Mortmain. 
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t$hir  tf  gift  «■  liafe,  tr  that  will  rtttivt  hj  riafn  ^  asj 
tibtr  litU  wbetfitvir  il  bi  lands  tr  t*nimtnU,  tr  by  arrf  albtr 
ereft  f  ingiie  will  frtfuau  tt  apprtpriatt  U  hiiilfilf,  trndtr 
pain  if  JtrftituTt  of  thi  famt^  wbtritj  fueb  landt  tr  lent- 
runti  moj  am  viift  timt  inU  martmain  :  and  if  aty  ptrfia^ 
rtiigiaui  er  ilhir,  de  prefumt  tiibtr  hj  crrfi  tr  engint  tt  tffni 
again/}  tbisjleluti,  it  pall  bi  lawful  fur  ibt  Itrd  af  thtftttt 
tKttr,  aid  fpaa  hit  niglt£t  tbi  hngjhall  tnter. 

■  Tbat  will  huj  trjtil  any  laudi  ar  ttnimtnttt  fcff.]  The 
tranllation  here,  ts  in  many  other  phces  in  the  printed 
bookS)  feemcth  to  be  impeircS.  The  fenfe  ii  this :  h  it 
trdaiiud,  that  nt  perftn,  Ttiigiaut  er  etber,  wbatfuver  bi  bt^ 
Jbali  prtfumi  U  buy  or  fell,  ar  undtr  eeUur  if  g'ft  ar  letfe  tr 
anjatbtr  iille  v/hal/ttvir  ti  lah  of  any  ptrftHf  er  by  aty  albtr 
tnians  by  craft  ar  intini  to  appropriate  uatt  bim/atf  my  ImA 
tr  ttnimtnii,  vihtreby  faeb  lands  end  ttsuminti  may  in  ttj 
mift  cimi  into  mortmain  j  m  pain  of  ftrftiturt  of  tbf  fam. 

The  woidt   tie,    in  the  otlginal,    "  Siatuimus quod 

**  nullui  rcligiorus  aut  aliui  quicumque  lerrn  aut  tene- 
**  metita  iliqua  emcre  vcl  vcndere  >ui  Tub  colore  dona- 
"  tionil  aut  termini  *cl  alterius  tituli  cujufcumque  ab 
"  aliquo  recipere  aut  alio  quovii  modo  arte  vcl  ingenio 
"  libi  appiopriire  prerumat  Tub  foilsraQura  eorumdcm 
**  per  quod  aJ  manum  moituam  lerre  ei  leneaKnta  hujirf^ 
*(  modi  (tcveniant  quoquo  modo." 

Ei:b£r  by  crafi  tr  engiHt]  A  man  Would  have  ihouglit 
that  this  fhould  have  prevented  all  new  devices;  butibejr 
found  alfo  an  evafigiT  out  of  this  flaiute  ;  for  thii  flatuU 
extcndeth  but  to  ^\hs  alienation!  and  other  convcfaoctt 
made  between  them  and  oihets,  by  craft  or  engine  }  tai 
thcrtfote  ihey  gave  over  them,  and  they  pretending  a  title 
to  the  bnd  that  they  mc^nt  to  get,  brought  a  pr^tipt  fmi 
rtddat  againfl  the  tenant  of  the  land,  andbebycOOM- 
and  collufion  (houid  malcc  default,  and  the>et>p(H]  ifacy 
fiiould  recover  the  land,  and  enter  by  judgment  of  law; 
and  fo  the  flatute  was  defrauo'ed.     a  !-'J}  75, 

When  this  new  invention  was  alfo  proviilcd  for,  vA 
tiken  away  by  the  ftatute  of  the  i^  Ed.  i.  t.  33.  j* 
they  found  out  an  evadon  out  of  all  thcfc  I!aiute$)  fiir  . 
now  thty  wcij!d  neither  get  any  lands  by  purchj£;,  gtt^ 
Icafe,  or  rercvery,  but  tiiey  caufcd  the  latiJa  to  be  toi^ 
veyed  t)y  feoffment  or  in  other  manner  to  divrrs  prrfoitfidl. 
their  heirs,  to  [he  ufe  of  them  and  their  fucctfTors,  ^n&k 
whereof  they  took  the  prafi;s.  But  this  vm  rntneV^bir 
the  liaiuic  of  the  15  R.  2.  c.  5.  to  be  moitmztnf  Uiltt 
(Ac  foifciiuie  of  the  faid  flatute  gl  the  ;  Ed.  i .     x  i$b{' 
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five  after  s^II,  the  faid  ftatute  of  the  15  i2.  2,  did  ex« 
lend  only  to  bodies  ccrporate\  therefore  by  the  i'^  H»  ^. 
Cm  10.  it  is  en^&ed  as  followeth  :  IVhere  ly  rtafon  of  fioff- 
menu  and  otbgr  ajfurances  made  of  iruft^  of  lands  and  other 
bireditamints  to  the  uje  of  parijh  cburchesy  chapels j  guilds j 
fraternitses^  commonaltiis^  ccmpaniis  or  brotherhoods^  ere£fed 
and  made  of  devotion  $r  by  common  affent  of  the  peopU  without 
any  corporation,  orfgr  ^bits  or  othor  like  ufes^  there  growetb, 
and  Ufuith  to  the  king  and  other  lords  andfubjeSIs  of  the  realm 
$be  Hie  hffes  and  other  inconveniencies^  and  is  as  much  prejudi* 
cial  to  tber/if  as  is  in  cafe  where  lands  are  aliened  into  mort^ 
main  ;  it  is  enaSledj  thai  all  and  every  fucb  ufes  Jball  be  vdid  ; 
and  alt  collateral  ajfurances  in  defrauding  of  this  ft atute  Jball 
be  alfo  void  I  and  this  Jl  atute  Jball  be  interpreted  moji  beneficiallf 
to  the  deJiruRioii  of  fuch  ifes. 

M,  34  faf  35  EL  Martindale  and  Martin,  "  Jn  cjcd- 
ment  by  the  Jeflee.of  Sir  Edward  Clere  againft  the  lefTee 
of  PcacocLk)  for  certain  lands  in  X^^^f^rd,  upon  a  fpecial 
verdict  the  cafe  was.  An  anceftor  of  fir  Edward  Clere 
devifed  certain  lands  to  divers  and  their  heirs  (uoder  whom 
PeaCock  cJairped)  to  the  ufe  of  them  and  chcrir  heirs,  upon 
this  truft  and  confidence,  that  they  out  of  the  profits  of  it 
(hould  ered  a  free  fchooU  and  pay  fo  much  to  the  qiafter 
yearly,  and  fo  much  to  the  ufher,  and  (hould  give  16  1 
a  year  to  five  poor  men  ;  and  the  queftioo  was,  whether 
thefe  ufes  were  void  by  the  ftatute  of  the  23  //.  8.  r.  lo. 
And  after  argument,  all  thejuftices  held,  that  this  dif- 
pofition  was  not  rellrained  by  the  ftatute ;  for  that  was 
only  to  reftrain  fuperftitious  ufes,  and  never  intended  to 
retrain  ufes  that  were  in  favour  of  learning  and  relief  of 
the  poor.     Cro,  El,  288. 

And  lord  Coke  fays,  that  any  man,  notwiihftanding  this 
ftatute,  may  cive  lands  or  other  hereditaments  to  any  per* 
fonor  perfons  and  their  heirs,  for  the  finding  of  a  preacher, 
maintenance  of  a  fchool,  relief  and  comfort  of  maimed 
foldiers,  fuftenance  of  poor  people,  reparation  of  churches, 
highways,  bridges,  caufways,  difcharging  of  the  poor  in- 
habitants of  a  town  of  common  charges,  for  the  making 
of  a  (lock  for  poor  labourers  in  hufbandry,  and  poor  ap' 
prentices,  and  for  the  marriage  of  poor  virgins,  or  for  any 
other  charitable  ufes  \  and  it  is  good  policy  upon  every  fuch 
feoffment  or  eftate,  to  referve  to  the  feoffor  and  his  heirs  si 
fmall  rent,  or  to  exprefs  fome  fuch  confideration  of  fome 
fmall  (urn :  fo  that  the  feoffees  may  be  feifed  to  their  own 
tffe,  and  not  to  the  ufe  of  the  feoffor,  by  which  it  is  out  of 
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doubt  chat  this  ftatuCe  cannot  make  void  the  ole.    i  C§.  26. 

Gihf.  645. 
tclflsttiofl  of  3-  Though  the  prohibition  by  the  ftatate  of  mortmaia 
tMQ^reftxaiAti.  in  the  magna  charta  was  abfolute  ;  yet  with  proper  licence 
alienations  might  fiill  be  made,  as  appeara  from  the 
preamble  of  the  ftatute  Dg  nligiojis  before  mentioned. 
a  Inji.  74. 

And  by  the  18  Ed.  3.  ft.  3.  c.  3.  If  pnlatis.  derh 
leneficid^  or  religious  pcopUy  uubich  have  purchafed  lands^ 
and  the  fame  have  put  in  mortntaiu^  he  impeached  upon  the 
fame  before  our  jufiices^  and  they  Jhew  our  charter  of  ff- 
ancOf  and  proctfs  thereupon  made  by  an  intpieft  of  ad  quod 
damnum,  or  of  our  grace ^  or  by  fine  i  they  Jhail  ke  freety 
let  in  peace  tuithout  being  farther  impeached  for  the  fame  pur^ 
ihafe. 

And  by  the  17  C.  2.  c.  3.  Every  owner  of  ary  im* 
propriation^  tithes^  or  portion  of  tithes  in  any  parjh  or  cha- 
felry^  may  give  and  ar.nex  the  fame  or  any  part  thereof^  unto 
the  parfonage  or  vicarage  of  the  faid  parijb  church  or  chapel 
where  the  fame  do  lie  or  arife^  or  Jettle  the  fame  in  tfvftfor 
the  hem  fit  cf  the  faid  parfonage  or  vicarage^  or  of  the  curate 
and  curates  there  fucceffivdy  where  the  parfonage  is  imprO" 
priaie  aud  no  vicar  endowed-^  without  any  licence  of  mort* 
main.     f.  7. 

Jnd  if  the  fettled  maintenance  of  any  parfonage^  vicarages^ 
churches  J  and  chapels  united ^  or  cf  any  other  parfonage  or  vi* 
car:ige  ulih  cure^  flidl  not  amount  to  the  fullfum  of  ioo\.  a 
year  clear  and  above  all  charges  and  reprizes  ;  it  fhall  be  laW' 
fulfor  the  parfny  vicar^  end  incumbent  cf  the  fame^  and  his 
fuccfff'vs^  to  take  and  pur  chafe  to  him  and  his  fuccejfors^  lands 
tenetmnti  rents  tithes  or  other  hereditaments y  without  any  li^ 
cence  of  mortmain,     f.  8. 

This  licence  was  frequently  given  by  the  kings,  not- 
\^ithftanding  the  ftarutes  to  the  contrary  j  partly  by  reafon 
that  the  ftatutes  gave  to  the  king  a  right  of  entry  in  cafe 
of  alienation  in  mortmain,  if  the  lords  did  not  enter  within 
fuch  a  time  ;  and  this  feemeth  reafonable,  becaufe  thereby 
the  king  only  gives  up  that  right  of  entry  which  thofe  fta- 
tutes do  give  him  for  the  forfeiture,  which  every  mefne  lord 
jnight  alfo  do  as  well,  fo  far  as  he  had  a  right  by  ihofc 
ftatutes :  and  partly,  becaufe  the  kings  claimed  a  power 
inherent  in  the  crown  to  difpenfc  with  ftatutes  or  afls  of 
parliament.     2  Haw,  391. 

But  this  difpenfmg  power  was  carried  fo  very  high  in 
Ihc  reign  of  king  James  the  fccond,  and  found  to  be  of 
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fuch  dangerous  confequences  as  to  make  the  execution  of 
the  moft  neceflary  laws  in  effcd  precarious,  and  merely 
dependent  on  the  pleafure  of  the  prince ;  and  it  feemii^ 
highly  incongruous,  that  the  king  Ihoi^ld  have  a  kind  of 
^folute  unlimited  power  in  difpeniing  with  laws,  wherein 
/the  church  and  ftate  have  the  higheft  intereft,  when  at  the 
fame  time  he  hath  no  power  at  all  to  difpenfe  with  any  lavr 
which  vefts  the  leaft  right  or  intereft  in  a  private  fubjed; 
jt  was  found  by  experience  neceflary  to  declare  and  enaA, 
by  the  i  W.  (c(£,  2.  c.  2.  thai  no  iiJpenfaiUn  by  non  ob« 
fiante  t§  anfjiatuu  Jhall  hi  alkwid ;  but  that  the  /ami  JhfJl 
hi  held  void  and  of  nom  ifftSij  except  a  difptnfation  bt  alUtuid  ' 

infuchjiatuti,     2  Haw.  391.  • 

But  with  refped  to  alienations  in  mortmain,  power 
was  afterwards  given  to  the  king  to  grant  licences  as 
fblloweth,  by  the.  ftatute  of  the  7  &  8  W.  c.  37.  vis. 
tf^henas  it  would  be  a  great  hindrance  to  learning  and  other 
good  and  charitable  vmks^  if  perfens  well  inclined  may  not  ba 
permitted  to  found  coUeges  orfchooUfor  encouragement  of  learn* 
i^gt  ^  f^  augment  the  revenues  of  colleges  or  fchods  already 
founded^  by  granting  lands  tenements  rents  or  other  heredita^ 
mints  to  fuch  colleges  or  fcbools^  or  to  grant  lands  or  other  hen^ 
ditamtnts  to  other  bodies  politic b  or  incorporated^  now. in  beings 
or  hereafter  to  bi  incorporated  for  other  good  and  public k  ufes ;  it 
is  inaclid^  that  it  Jhall  bi  lawful  for  the  kingy  his  heirs  asuf 
fucceffors^  when  andfo  often  as  they  Jhall  think  fit  ^  to  grant  to 
any  perfon  or  perfons^  bodies  politick  or  corporate^  their  heirs 
and  fuccejfors^  Itcence  to  aliene  in  mortmain,  and  alfo  to  puT" 
chafe  take  and  hold  in  mortmain,  in  perpetuity  or  otherwife^ 
any  lands  tenements  rents  or  hereditaments  whatfoever^    of  ^ 

wbomfoever  the  fame  Jhall  be  holden ;  and  the  fame  Jhall  not 
he  fubje^i  to  any  forfeiture^  byi  reafon  of  fuch  alienation  or 
acquifition. 

And  by  the  2  &  3  An.  c.  il.  It  Jhall  be  lawful  for  any 
per  Jon  by  deed  inrolled,  to  give  to  the  corporation  for  augment* 
ing  the  maintenance  of  the  poorer  clergy,  any  lands  or  goods  for 
that  ufe  and  purpofi,  without  any  licence  or  writ  of  ad  quod 
damnum  ;  theflatute  of  mortmain^  or  any  other  fiatute  or  law 
notwith/landing. 

4,  By  the  9  G.  2.  c.  36.     Whereas  gifts  or  alienations  of  Farther  re- 
Utnds  tenements  or  hereditaments  in  mortmain  are  prohibited  or  ^«»"^«  ^T  **»• 
retrained  by  magna  charta  and  divers  other  wbolefome  taws,  *  ^*  *'  *'  * 
as  prejudicial  to  andagainjl  the  common  utility,  never thelefs  this 
publick  mifcbiefhath  of  late  greatly  increa/ed,  by  many  large 
and  improvident  alienations  or  difpofitions  made  by  languijhing 
Of  i^ng  perfons^  or  by  other  perfms,  to  ufes  mallei  duritable 
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x¥i6.  W  taMArr  HWiU'liiiyfil}  Miri  '«lllMlikrW-  Mto* 

y  -    *i.    J   r  ^ ■      -i-b!ii.---i'   j^    J    «-!^    tt  j..»   ^^^jg^t^l^. .  ^^    -   --^ 

iBik  wt' Aad  $f\AM  unit  ritfW fli  Ifliiif  ft  firf  tolft  Miifr 
irJMiltflUWhtf;  pdt'mfibii  gtttitkJwSMi  flMUT  f«> 

im  tntfi  trf^r  tb$  Uk^  $f  oaf  dmitMt  wfii  nM^ki^gft 
iU^iiiA  fijft  im»t/kkii^fpMimM  mrJitHMat^^Jkb 
UaA  UmSums  it  'tgh^OuMts  Jim  igt  fit»  if  mkiuf  vK 

M'M)^JUimi»'mr^mr  (MMjtb^^Jl^m  . 

f Mrnj^}  Mw  tu^iffi  Jpkv  fltin  *  iif  rftaMfftw  w  ilif  jpiMBS 
Mb  mfaOfkip^ftr  tii  if^fir9f^§€bijb  faMfar  iM* 
W  /M;^  l«fWv  f Ar  iMlt  {f^  Amt  ^  ^iMr  (iikiMg  fi» 

U  tah  tffta  in  fjfiffkm  f&r  Ai  cbaritebli  uff  tntmiii^  im* 
piidiatfi^  from  tbi  making  theri9f\  mt  h  without  mif  fnsir  of 
Tovkation^  refnvaiion^  ffu/^,  emufitioti,  Hmtatiom^  clomft  or 
oigreemeni  wbatfoiVir^  ftr  tbo  horn  fit  tftbo  donor  or  gmnior^  or 
rfnnf  perfon  or  per  fans  claiming  nndrr  him,    f.  i. 

PrgvideJ^  that  nothing  birein  hofcre  mentioned^  nbiimg  H 
Ai  foaling  and  delivery  of  af*y  diod  or  deods  twrho  kniomdoor 
months  at  leafi  before  the  death  of  tbo  grafitor  or  io  tho 
transfer  of  any  flick  fix  kalendar  months  before  tbo  doath  of  tbo 
grantor  or  perjon  making  fuch  transfer^ /bail  oxtond  to  any  fur* 
cbafo  of  any  eftate  cr  intorfft  in  lands  tonemonts  or  boreStot- 
wonts  ^  or  any  transfer  of  any  flock  to  bo  made  reaUy  atfd 
bona  fide  for  a  full  and  valuatle  conjideration  aitnally  paid  at 
or  before  the  making  fucb  conveyance  or  transfor^  without  framd 
or  collufian.     f.  2. 

jhd  alt  gifts  grants  ccnveyances  appointments  affitramot 
transfers  and fettUmVnts  whaffoever^  tf  ^^y  l^^ds  tenoments  or 
other  bereditJAients^  orofdnyeflate  or  intereft  therein^  or  of 
dny  charge  of  incumirance^bffeiting  or  to  affeit  any  lands  tonO' 
ptents  orhirASfafnontSy  or'pfany  ^ock  money  goods  cbatteb  or 
ftbor  pirfotial  eflato  or  fccurjtits  for  mmtiy^  to  bo  Md  Mf 


Mortmain*  555 


in  thi  purchafg  9f  any  lands  ignemefits,  9r  hinditaminHy  or  §f 
iUif  eftati  or  irUereft  thenin^  or  of  any  cbargi  §r  incumhranct 
affeding  or  U  afftH  tht  fanu^  U  or  in  truft  for  any  charitahti 
nfos  whatjorotr^  wbUb  /hall  afier  thi  fat  d  24th  day  of  June 
173^9  bi  made  in  any  othor  manntr  or  form  than  by  this  a& 
is  dirt^edf  JhaU  bi  void.     f.  3. 

Providid  alwifyf^  that  this  a^  JhaU  not  extend  to  mate  voi^ 
the  difpenfatiins  of  any  lands  tenements  or  hereditaments y  or 
of  any  perfonal  iejiate  to  be  laid  out  in  the  punhafe  of  any 
lands  tenements  or  herodilaments^  which /hall  be  modi  in  any 
other  manner  or  form  than  by  this  aG  is  dire^ody  to  or  in  truft 
for  either  of  the  two  univerfitiesi  or  any  of  the  colleges  or  boufot 
of  learning  within  either  of  the  /aid  univtrjities  %  or  to  or  in 
trujl  for  the  colUgis  of  Eton,  Winchefter,  or  Wcftminfter^ 
for  the  better  fupport  and  maintenance  of  the  fcholars  only  upon 
she  foundations  of  the  fa  id  colleges  of  Eion^  Wincbcfter,  and 
Wedminfter.     f.  4. 

Provided  never t hele/s ,  that  no  fuch  college  or  houfo  of  leenrn^ 
ingy  which  doth  or  fl)all  hold  or  enjoy  fo  many  advowfens  ofeC' 
clefiaftical  benefices^  as  are  or  ftjoU  be  equal  in  number  to  one 
moiety  of  the  fellows  or  per  fins  ufuaUy  fliled  or  reputed  as  fel-^ 
lows ;  or  where  there  are  or  /hall  be  no  fellows  or  perfons  ufu* 
ally  Jiiled  or  reputed  as  fellows,  to  one  moiety  of  the  fiudentt 
upon  the  fot^ndation^  whereof  any  /tub  college  or  houje  ofleesrn" 
ing  doth  (^nmay^  by  the  prefent  conflitution  of  fuch  college  or 

hcuje  of  learning  conji/i^ be  capabU  of  purchajing  acquiring 

receiving  taking  holding  or  enjoying  any  other  advowfins  of  ec^ 
clefi'iflical  b*  nefices  by  any  means  whatf sever  :  the  advorjifons 
of  fuch  ecclefi'iftical  benefices  ctre  os  annexed  to^  or  given  for  the 
benefit  or  better  fupport  of  the  headfhips  of  any  of  the  faidcolUges 
or  houfes  of  learnings  not  being  computed  in  the  number  of  ad- 
voiwfons  hereby  limited »     f.  5. 

Jn  the  cafe  between  A/hbumham  and  Bradjhaw      ■  ■    ^i  Conft/ua?oa 
Whereas  by  an  order  made  on  the  hearing  of  this  caufe  wills  on  Oit 
in  the  high  court  of  chancery  the  nth  day  of  Dec.  1738,^*'"^* 
by  the  right  honourable  the  lord  high  chancellor  of  Great 
Britain,  his  lordfhip,  (among  other  things)  declared  the 
will  of  Robert  Bradfhaw  in  the  fa  id  order  named  to  be 
well  proved,  and  that  the  firft  queftion  in  the  caufe  ap- 
peared to  be  a  point  of  law  ariftng  on  the  conftrudion  of 
9  new  a6i  of  parliament  which  had  never  come  in  judg-^ 
ment  before,  and  to  be  a  matter  of  great  confequenoe ; 
for  which  reafon  his  lordlbip  thought  it  fit  in  order  to  the 
fettling  (he  law  thereupon,    that   the  opinion  of  all  the 

{'udges  (hould  be  taken  on  the  following  cafe :  viz.  Ro« 
^eft  Brad(baw^  clerk,  on  the  20th  day  of  Noveoiber,  in 
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the  year  1734*  duly  made  ind  executed  bis  laft  will  mi 
tcftament  in  wrjiingr;  md  by  the  faid  will  ga?e  and  de- 
vifcd  divers  lands  and  tenements  to  truftees  and  their  heirSg 
in  truft  or  for  the  benefit  of  certain  charitable  ufea 
therein  mentioned,  amongft  fevcral  other  trufts.  The  Az^, 
tute  of  the  ninth  year  of  his  prefent  majefty's  reign,  for 
reSraining  the  dirporuion  of  lands  in  mortmain,  com* 
menced  from  and  after  the  24th  day  of  June  in  the 
year  1736.  In  July  1736  the  teftator  dieJ,  without  re. 
▼oking  or  altering  the  faid  wi*l.  ^are^  Whether  fuch 
gift  or  devife,  fo  far  as  the  fame  relates  to  the  charitable 
ofes  aforefaid,  be  good  in  law  notwithdanding  the  (latute, 
€>r  not  ?  Anf,  We  have  heard  counfel  on  all  fides,  and  are 
of  opinion,  that  the  gift  or  devife^  fo  far  as  the  fame  re^ 
lates  to  the  charitable  ufes  aforefaid,  is  good  in  law  not* 
withftandiog  the  faid  ftatute  (z). 

Sergeant's  Inn,        Wm.  Lee.         J.  Fortefcuc  A. 
Dec.  4, 1739.         J.  Willea.  W.  Fortefcuc. 

J.  Crmyns.       W.  Chappie, 
F.  Page.  T.  P-rker. 

Law.  Carter.      M.  Wright. 
£.  Probyn.         (Judge  Dentoa 

being  abfent.) 

Denfroflanat      It  bath  been  determined,  that  if  a  man  devifeth  Us 

tDbrtwa«diiit«|2^j  to  truftces  to  he  turmd  into  money ^  end  ibat  money  laid 

cut  in  a  ch^rity^  it   is   mt   good  withm  this  adt ;   fv;r  it  is 

an  iniered  arifing  out  of  lanJ  (tf).     So  a  tievife  of  a  moru 


(2)  S.  C.  2  Jtk.  36.  Bam.  Ca.  Cba.  7.  In  the  euidenJei 
to  Highmore  en  Mortmain,  p.  i.  it  is  faid,  cbat  the  teflitor  be* 
came  infane  from  ihe  lime  of  making  bis  will,  and  remaioeil 
fo  tilt  the  time  of  his  death.  The  fame  point  was  ruled  ia 
Ifillet  V.  Sand/crJ,  i  /Vs..  178  and  186.  And  of  a  dcvifc  of  a 
trui\  of  copyhoiH  lands  by  Ji  will  made  anterior  to  the  flatate, 
thourh  the  lords  were  rni  furrcndtrcd  co  the  ufe  of  the  will. 
jltt.  Get.  V.  Andrtivs,  i  r^zej,  225.     Ste  Barn.  Cb.  Rep.  g. 

(a]  /jfr  Cen.  v  L':rJ  He) mouth,  in  the  cafe  of  Jjir  )ohn 
Jime-'s  v\il!,  Amh.  20.  -A/c-^^  v.  Hodgts,  2  ^Va:.  52.  When 
iano  is  oevikd,  luDJeci  to  the  payment  of  a  fum  cf  money  to  a 
charity,  it  niry  becotre  a  quellion  ^^heiher  the  money  (haJl  fail 
to  the  dtvifee,  the  refiduary  legatee,  or  the  heir  at  law.  See 
8  }<Ud.  222.  In  ArnziJ  V.  Chapman,  I  l^czcy,  108,  a  teflator 
having  c^.ifecl  a  cop>huld  eftaic  to  C,  he  caufing  to  be  paid 
jcccl.  to  iii:  extcutcr.,  v*\\o  were  to  give  the  refidue  of  bit 
tiUic  to  th'v  fcuiM'nr  Hrfpita! ;  Li,  Hardwlckc  decreed  the 
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fogi^  or  of  z  term  for  years^  to  a  charity,  is  not  good ;  Tor 
the  words  of  the  ftatute  are»  that  the  lands  fliall  not  be  cGff 
Viyed  ^  fittlid^  far  any  iflatt  •r  intertft  xvhatfotvir^  or  any 
ways  charged  or  incumbtred^  in  truft  or  for  ibe  btnefit  of  any 
charitable  ufe  {b). 

So  alfo  money  given  to  be  laid  out  in  lands  is  o^prcfsIy'OfmoiieytoW 
Within  the  aft  {c)  but  money  given  generally  is  not ;  and  l*»<>««^ *«*•"*• 

if 


looo  1.  to  be  paid' by  the  devifee  to  the  heir  at  law  ;  and  the 
fame  point  is  faid  to  bave  t>een  ruled  by  Sir  Thomas  SeweU 
M.  R.in  Bland  y.fTilAitts;  fee  i  Bro.  6i.  la  thefe  cafei  the 
SDOney  excepted  rouft  have  been  confidered  as  pare  of  the  pro- 
4iace  of  land  uodifpofed  of.  But  in  Barrington  v.  Hereford^ 
where  looo!.  was  left  to  be  laid' out  in  lands  for  B.  charged 
with  an  annual  foni  to  a  chanty,  the  Mailer  of  the  Rolls  gare 
ic  to  the reiiduary  legatee:  but  Ld«  Apiley,  C.  decreed'in  fiftr 
vour  of  the  fpecific  devifee,  the  charge  arifing  out  of  hia 
•efiate.  S.  P.  by  Ld.  Nortbington»  C.  in  Jack/en  v.  Hurloci, 
1  Bro.  6i.;  contra  by  Ld.  Cambden,  C.  in  Gra*venor  v.  Hal- 
lum^  Amb.  643,  in  favour  of  the  heir  at  law,  from  the  ap* 
parent  intention  of  the  teflator,  and  the  reluAance  of  the 
coort  to  difinhertt  the  heir, 

[fi)  Att.  Gen.  v.  Meyrickp  2  Fez.  44.  \fame  v.  Graves 9  Amh. 
1^5. ;  add  Amb»  216,  635.  So  a  devifeof  aleafe  for  years,  held^ 
nnder  the  crown,  of  the  right  of  laying  mooring  chains  in  the 
river  Thames,  is  within  the  ad,  Ne^ns  v.  Coidfon,  Amb,  367. ; 
and  a  legacy  of  money  being  attached  to  a  devife  of  houfes» 
the  latter  part  of  the  bequeil  falling  within  the  (latute,  the 
whole  was  decided  to  be  void.  Att.Gen.  v.Goulding,  2  Bro,  428. 
But  an  annuity  is  not  within  the  lUtutes,  being  to  be  pro- 
vided out  of  the  perfonal  aifets.    Higbmore,  99. 

(r)  So  alfo  money  bequeathed  to  the  corporation  of  Q^Anne'a 
bounty;  becaufe,  by  the  i6th  rul^  of  the  corporation,  it  is  to  be 
placed  out  in  the  public  funds,  till  laid  out  in  proper  purchafes 
of  lands;  by  Ld.Cambden.  fFidm^re  v.  Wcodrcji,  Amb.  637. 
See  ifitft  jfxuitH  ant)  Centb0.  IV.  4.  But  it  has  been  decided 
that  a  pecuniary  legacy  to  be  laid  out  in  building  z  parfonagt 
houfe  was  not  within  the  ftatute.  Glub  v.  An.  Gen.  Amb,  373* 
Brodie  V.  D.  ofCbandos^  i  Bro*  444.;  and  a  bequeil  of  200 1.  to 
repair  a  free  chapel  was  held  good,  it  being  only  to  fupport 
that  which  at  the  time  of  the  will  was  in  mortmain.  Harris  v, 
Barmst  Amh.  65 1.  But  ground  cannot  ht purcbafed  for  the  pur- 
pofe  of  eredion.  Att.  Gese  v.  Hyde,  ^c.  Amb.  7*5 1.  Aft.  Gen.  v, 
Na/B,  3  Bro,  588.  And  money  being  given  to  build  a  church 
where  a  chapal  ftood,  but  the  bifhop  diffanting ,  Sir  L.  Kenyon 
M*  R*  refufed  to  apply  it  to  repairing  or  otherwife,  faying  that 
i|he-  intention  muft  be  implicitly  followed,  or  nothing  could 
pe  done,    jftu  Gen.  v.  Bp.  of  Oxford,  1  Bro,  444.  S:e  alfo 
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if  mootf.  be  ukb  to  be  hU  out  in  lavdj  tr  nitndJiM 
y  dariuble  «t«i  it  hach  -bcea  detcr(nine<l  that  fuch  derif 
b  Hwd,  by  reaftw  of  the  vorda  [«r  ^ibtrtLiJt}.  A«  ui  ikfe 
cdftof  &r«^  and  £Ufiw,  Aug.  6,  1740-  Joha  NajSJ 
te  1738  nad<  hi*  will  ia  thde  words ;  ••  I  will  and  dcbf' . 
**  that  (Bj  rxeculon,  wiifaia twcluc  moncbi  i.f:fi  nt>  «{e- 
■*  «ale»  do  Ank  and  fecutc,  b^  puicfeaie  of  lwi^,^,j^ 
■*  bdritaoce,  or  othftwiJc,'M  tbcj  Stall  be  advifiMi;'oittsf 
*'*  ny  pcrrooal  cfiate,  one  anpukfor.yeailf  fajincataf 
**  50I.  to  be  paid  jMrij  dnd'dtSnbMed  far  ever, l^w 
**  ezecaton.tbcir  hcin  and  afiigQi^  «v«b(  tbe^nofiM 
*■  indigtnt  people  of  Ls^eip  tfaeeowiv  of  Staloaitip 
«  fach  naBoeraa  thcyAaUtbiDlc  4l  A^dmy  a^iH^  . 
**  b|  (Km  nyexecuion  d«i  Attle  widteiiieoavflibarw- 
**  witjof  5I.  lftbepwdffeari]r.>toik«ncM-afl.cri(«te 
^  ActioK beiag  (or  ever,  far  imacbiiig  en  mmmI  ^ 
-M  aMMonthe  ittb  day  of  Owbef."  And  A*  Ukm 
^Ucd  t^  K^due  ctf  bit  peifaad  fefcdt^  to  be  «fMil|[^J^ 
iMed  between  hir  fiftcta  Mn.  .SoreQij  anil  Mn.  r 
—By  the  lord  chanecnbr  Haidwkke :  Tlw  oiily  a 
hiihla  cafeb,  wbcttvwihcdaufe  of  tbe.t«ojimitiiS 

501.  tnd  5].  to  charkaUe  ofiBf,  ia  >p^  J^  Ibp  iMf  1[ 

M  mortmain.  It  ii  infifled  apoo  t^  MwiMaiiBjIwafc' 
daarj  kig^Ma,  tint  it  if  vatd  j  buMafe  tba.diaaiBa  iftha 
davUt  ia,  to  fettle  and  facwe  Ae  ^iwaiiy  of  90I.  WftA 
■f  landi  of  inhcritince ;  and  tbou^  (he  words  *r  tthtrmift 
•re  added,  they  will  not  vary  the  care  i  for  Mr.  Naylor^ 
ifltention  was,  to  give  the  annuity  out  .of  landa  of  iidwr^- 
ance.  But  I  am  of  opinion  upon  (his  afi  of  parLameot, 
diat  this  bequcft  was  not  voidi  and  that  there  ii  no  aatbo- 
rity  to  conftrue  it  to  be  void,  if  by  law  it  cio  poffib^  be 
made  good.  The  »&  of  partiameat  ti  not  at  all  aipitd 
againft  perpetual  cbariiin  merely  ai  fuch,  or  to  preveat  Ibe 
cftablifliment  or  creation  of  themi  but  it  deigned  againftihe 
cafe*  of  perpetual  chiriticf  in  landt,  and  (ai  the  title  impofti) 
toreflrain  tbcdifpofition  of  lindi  whereby  ri>e  fame  become 
nnalienable.  The  whole  recital,  and  cni^ng  part  of  the 
fiatutr,  take  notice  only  of  the  unallenible  difpobl  of  land, 
wbereby  beiis  arc  difinhcriled ;  and  thcrcfbrc  the  aliettatioB 
or  conveyance  of  lands  10  fuch  purpofei  are  prohibited. 
And  altbough  there  is  a  claufe  to  prohibit  noocj  bei^  \xA 
out  in  landsMi  fuch  purpofei  as  wrtiild  aaal 


Jkwii  T.  G»Mi»g,  z  Bn.  4x8.  In  OUfbmwt  v.  /Cn^V.Ld.Thut- 
low,  C.  bcM,  thatmoney  to  belaid  oatintheparcbaCe  alitri' 
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«ble ;  yet  there  is  no  rtftri£liixi  wbatfoever  upon  any  one^ 
.  from  leaving  a  fum  of  money  by  will,  or  any  other  per* 
fooal  eftafee,  to  charitable  ufe^,  provided  it  be  to  be  con* 
tinudd  as  a  perfonahy ;  and  the  executors  or  tniftees  are 
not  obliged  or  under  a  neceffity  of  laying  it  out  in  land  bf 
virtue  <^  any  diredion  of  the  tefiator  fo^  that  purpofe. 
Confider  then,  whether  this  claufe  and  devife  in  the  will 
fall  within  the  refiraint  and  prohiUtion  of  the  ftatutf^,.  And 
in  the  firft  words  they  do  fall  within  them.  For  the  tefta* 
tor  diredlsy  that  his  executors  (ball  feitU  and  affure  by  pur-- 
'   cbafi  rf  lands  of  inljiriianci  ■  A  nd  if  the  teftator  had 

retted  upon  fuch  firft  words,  the  devife  bad  been  clearljr 
void.    But  then  he  goes  on  in  the  disjunctive— ^r  ttberwife 
a$  my  ixicuUrs  JbaU  be  advifed.     And  if  a  devife  in  a  wUl  is 
in  the  disjunAive,  and  leaves  to  the  execiilors  two  me- 
thods to  do  a  particular  thing  by,  the  one  lawfully,  and  the 
odier  prohibited  by  law ;  can  any  court  fay,  bec4ufe  one 
Oiethod  is  unlawful,  that  therefore  the  other  is  fo,  and  the 
whole  bequeft  void  i  Ko;  for  if  one  bequeft  is  lawful,  that 
(hall  be  purfued,  and  take  cfFed.— It  hath  been  further 
argued  agaiiift  the  devife,  that  the  words  [f$r  ever]  (hew 
the  annuities  muft  arife  out  of  fome  real  cftate,  which  only 
is  capable  of  fupplying  them  for  ever  :  for  perfonal  funds 
are  too  perifhable  and  tranfitory  in  their  nature,   to  anfwer 
fuch  everlafting  annuities :  and  fuppofe  a  particular  fum 
were  vefted  in  ftock,   with  defign  to  purchafe  a  particular 
.    yearly  fum  or  annuity ;  ft  may  fo  happen  that  the  company 
may  be  quite  difiblved,  or  that  ftock  may  fall,  or  intereft 
be  fo  reduced  that  half  the  annuity  may  not  be  produced. 
But  thefe  obje^ions  may  be  over- ruled.     For  if  the  com- 
pany fliould  be  diflblved,  the  principal  ftock  may  be  taken 
out,  and  vefted  in  fome  other  company.     And  there  may 
be  annuities  that  may  probably  continue  for  ever,  and  yet 
not  payable  out  of  Jand.     I  will  mention  an  inftanceof. 
one,  which    has  lafied  a  century  and  a  half,  and   may 
exift  perpetually  ;  which  is.  Sir  Thomas  White's  charity, 
being  a  difpofition  of  money  to  be  employed  by  continual 
Toiation,  in  loans  to  poor  tradefmen  of  fever al  fums  to  be 
iet  for  a  fettled  number  of  years,  and  then  to  be  repaid. 
And' any  man  may,  at  this  day,  give  by  will  a  perpetual 
charity  in  this  manner.  But  if  a  man  by  v^ill  fecures  fuch 
loans  by  lands  or  purchafe  of  lands;  fuch  devife  (hall  be 
^fotd,  and  contrary  to  the  late  ftatute  of  mortmain.     If 
this  cafe  had  been  to  be  confidered  by  the  court,  before  the 
•w£t ;  it  would,  as  tbefafeft  method  tofecurc  the  charity  for 
ever,  have  recommended  and  direfied  a  purchafe  of  lands : 
but  when  this  court  is  precluded  from  doing  it  in  this 
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miinner;  if  it  can  be  obuined  in  any  ether,  theferif  M' 

reafon  to  fay  the  devife  is  void It  it  (kid  t<x>,  tbit 

the  words  Iheirt  and  affigns]  import  a  purchafe  in  land  pr 
feme  real  thing;  for  no  perfonai  thing  can  defcend  to 
heirs;  and  if  che  money  is  to  be  invefted  in  a  perfonai  fe- 
curity,  it  will  i;ot  go  to  the  heirs,  but  to  the  executors  i 
and  fo  the  intention  of  the-teftator  will  not  be  purfued.     I 
will  fuppofe,  an  obligor  binds  himfelf  his  heirs  executon 
and  adminiftrators  in  a  fum  of  money  to  a  papiff,  who 
obtains  judgment  upon  the  bond  and  takes  out  ao  Elegit  $ 
in  this  cafe  I  think  it  has  been  held  at  the  affizes,  or  ac 
leaft  it  might  very  welt  have  been  fo  held,  that  the  papift 
cannot  maintain  an  ejedment,  and  yet  the  bond  is  good  to 
bind  the  perfon  of  the  obligor  and  bis  perfonai  reprefent-^ 
attves,  bur -nt>t  to  charge  his  land  or  his  heirs  who  repre« 
fcnt  him  in  his  landed  capacity.     And  this  comes  up  to  the 
prefent  cafe;  which  may  fecure  the  charity  in  a  double 
fenfc,  either  upon  land  or  perfonahy,  if  the  law  would 
allow  both ;  and  if  the  law  prohibits  one  only,  it  certainly 
allows  the  other.     And  I  am  of  opinion  upon  the  whole^ 
that  tbeie  is  nothing  that  makes  this  bequeft  void  in  every 
part ;  but  that  it  is  good  in  that  way  which  the  law  does  not 
forbid.     But  I  would  not  have  it  queftioned,  if  a  man 
ihould  by  his  will  direA  a  fum  of  money  to  be  laid  out  in 
land  or  upon  rent  eharge  to  be  fecured  upon  land  for  any 
charity,  and  in  the  mean  time  (till  it  can  be  laid  out)  to  be 
veftcd   in  government   fecurities    for  the    benefit  of  the 
charity,  but  that  that  bequed  will  be  void ;  becaufe  the 
final  end  and  intention  of  fuch  teftator  was  to  difpofe  of  his 
money  in  land,  and  the  invefliture  of  it  in  government  and 
perfonai  fecurities  was  but  to  fecure  it  till  a  proper  purchafe 
of  land  or  rent  charge  offered.— ^ As  to  the  annuity  of  5  L 
there  are  fewer  objetRions  to  that  than  to  the  other:  for 
there  is  no  diredion  at  all  for  any  money  or  perfonai  eftate 
to  be  laid  out  in  land  ;  for  the  executors  are  only  willed 
Xo  fecure  and  fettle  ^l.a  year  for  the  purpofe  there  mentioned| 
and  it  muft  be  fecured  upon  a  perfonai  fund  confident  witk 
the  will  and  intention  of  the  teftator,  and  not  contradidory 
to  the  words  of  the  a6l  of  parliament.  And  as  it  is 

oflen  faid  in  old  books  by  the  judges  that  '^  1  was  by  at 
**  the  making  of  the  a£t  of  parliament,  and  the  meaning 
*^  and  intention  of  it  was  then  faid  to  be  this  or  that;" 
fo  I  was  by  at  the  making  of  this  ftatute,  and  it  was  at  that 
very  time  faid  by  the  legiAature,  that  it  would  not  hinder 
any  charitable  diftr ibution  of  a  perfonai  eftate.  Therefore 
it  was  deci;ced,  that  the  devife  was  good ;  and  that  the  mo- 
ney 


iney  (hdUld  be  inTefted  in  fouth  fca  dock,  for  the  chariuUe 
purpoies  mentioned  in  the  will  (^/}• 

'   Money  for  in&ing  an  hofpttal  or  fchool,  hath  been  de-  EreAioi«r 
termined   not  to  be  within  ihc  aft.     As  in  the  cafe  <>f ^^'uof^'j"* '^ 
'f^aughan  and  Farter^  Feb.  26,  175  i  ;  John  Allen  by  hisfcjjo^      ^ 
Will  gave  money  to  trudees,  to  ere(^,  in  fome  convenient 
place  in  or  next  the  city  of  York,  an  hofpital  for  the  fup« 
port  and  maintenance  of  as  many  poor  old  men,  as  the 
furplus  of  hisefFedis  would  admit  of,  and  to  put  in  as  many 
as  they  fiiould  think  proper  in  their  difcretion.     In  fupport 
t)f  the  charity  it  was  infifted,  that  for  fuch  ercdion  it  is  not 
Aeceflary  that  land  (hould  be  purchafed,   for  if  any  perfoa 
will  by  deed  give  a  piece  of  land  to  build  the  hofpital  upon* 
the  truftees  might  build  it  there.     So  if  one  of  the  truftees 
will  give  it.     Ereding  doth  not  neceflarily  mean  buildings 
but  founding;  putting  it  on  fuch  a  foot  that  the  end  may 
be  anfwered  ;  vi^hich  was  not  for  the  fake  of  the  building, 
but  that  out  of  the  produce  thele  poor  might  be  maintain-* 
ed ;  and  a  houfe  might  be  hired  for  that  purpofe,  as  is  com- 
monly done  by  the  overfeers  of  the  poor.     And   for  this 
was  cited  the  cafe  of  Gaflril  and  Baker^  31  March,  1747  : 
The  teilator's  reprefentatives  brought  a  biJI  for  the  refidue 
of  the  perfonal  eftate  undifpofed  of  by  will,  againft  the 
truftees,  who  were  alfo  executors,  and  who  claimed  it  for 
a  charity  in  the  will,  in  thefe  wotds :  *^  I  give  all  the  reft 
^^  and  refidue  of  my  eftate,  of  what  nature  foever,  to 
^^  truftees ;  in  order  to  and  towards  creeling  a  fchool  for 
^*  the  education  of  poor  boys/'  in  fuch  a  place,  and  ia 
fuch    manner,   as   the   trudees   fliould  appoint.     It  was 
infifted   to   be  a  lapfed    legacy    by   the   mortmain    adi, 
and  that  erefting  a  fchool  muft  mean  buying  and  build* 
ing.     But  his  lordfhip   held,  that  ered^ing  included  the 
founding,    and     confequenily    the    maintenance    of  the  . 
Qiafter;  which  was  a  different  thing  from  the  mere  fchool 


[d)  S.  P.  in  Grimmet  v,  Grimmet»  where  the  direAiont   were' 
that  the  money  fhould  be   iovelled  in  parliamentary  funds 
**  until  the  whole  co4iid  be  laid  oat  in  land  to  the  fatisfadioa 
**  of  the  truflees."  Amb,  210.  Higbmore  on  Mortmain^  79.  BoC 
where  no  fuch  eledion  or  difcretion  was  left  to  the  trufteef, 
SirThomas  Clark,  Mailer  of  the  Rolls,  decreed  the  itsVt  void. 
EngliJhv.Ordi  Higbmon  on  Mort.  82.     And   a   dire  Alan   to 
place  money  at  intereft,  until  an  eligible  purcba/e  of  land  could  be 
madi^  was  holden  to  be  within  the  liatuce  byAfhhurftandEyre, 
Lords  CommiiGoners ;   Grieves  v.  Ca/et  4  Bro  67.  where  the 
coort  obferved  that  the  cafe  of  Grimmet*  v.  Grimmet  Cursed 
i||KHi  a  very  nice  criticifm  of  the  expreOion. 

place 
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place  itfelf:  bot  that  the  end  mighc  be  obtained  by  hiiiflf 
a  houfe.     And  he  directed  accordiogiv-— By  ihc  Icira 
chancellor  Hardwicke :  This  cafe  comes  very  ne^ir  that 
cafe  of  the  fchool.     For  a  fcbool  imports,  there  ihould  be 
fon^  pUce  in  which  the  children  (hail,  be  taught ^  for  it 
cannot  mean  that  it  (houlo  be  in  the  open  air.     So  dock 
an  hofpital  import  fome  pUce,  in  which  chefe  people  flioiild 
be  entertained.     There  is  no  dircdion  in  this  will,  that 
any  p;irt  of  this  money  (hould  be  laid  out  in  building  ao 
bofpital ;   for  iftQ  as  well  imports  foundation  as  building; 
and  therefore  it  was  fo  conftrued  in  the  cafe  of  the  fchool; 
and  fo  is  the  word  erigimus  conftrued  in  charters  of  the 
crown   and    private  foundations.     There  is   nothing  in 
the   ftatute   prohibiting  the    giving    perfona]    eflate  to 
charity,  provided  it  is  not  to  be  laid  out  in   land ;  and 
the  words  of  the  ftatute  are  applied  to  improvident  alien- 
ations  to  difherifon   of  heirs.     If  a    perfonal    eftate  is 
Jcft  to  truftees  for  a  charitable  i^fe,  which  they  dired, 
and  there  is  no  occafion  to  come  to  a  court  of  equity  for 
diredion,  there  is  nothing  in  this  ftatute  reftrainiog  the 
truftees  from  laying  out  that  in  land  ;  becaufe  by  the  cx« 
prefs  provifo,  all  purchafes  to  take  effr£l  in  pol&ffion  are 
good,  notwithftanding  this  a£i  of  parliament ;  which  is  a 
matter  may  perhaps  want  a  remedy.     If  indeed  thefe  truf- 
tees were  to  come  to  this  court  for  an  eftablifliment,  the 
court  would  never  direA  it  to  be  fo  laid  out  in  land  ;  but 
there  is  nothing  illegal  difabling  the  truftees  from  privately 
doing  it,  becaufe  the  ftatute  makes  good  all  purchafes  to 
take  eite£l  immediately  in  pofTtilion.     In  the  prefent  cafe^ 
if  the  truftees  had  come  before  the  court,  and  laid  a  fcheine 
that  a  certain  perfon  would  give  a  piece  of  ground  to  build 
this  upon :  or  if  they  had  faiJ,  there  were  in  YQrk  feveral 
charitable    foundations   belonging    to  the  city,  and    they 
would  let  them  build  thereon  for  this  hofpital  \  the  court 
would   undoubtedly  have  ^.ccepteJ  it.     Nay   they   might 
have  faid,  they  would  take  a  houfc  in  York  for  that  pur- 
pofe:   ihere  is  nothiiiy;  in  the  il^tutc  rcftraining  the  giving 
money  to  build.     I'he  ad  of  parliament  meant  to   leave 
perfons  to  difpofe  of  perfonal  eAatc  for  a  perpetual  charity  ; 
but  meant  to  prevent  the  great  mifchicf  of  giving  land  for 
that,  or  muney  to  be  laid  out  in  land  ;  ai  that  would  lock 
up  lar^d   from  being  ufed   in   a  commercial  way  ;  which 
Woulil  be  a  detriment  to  the  public.     2  ViZi'y\  182. 

So  in  the  caft  of  ;he  Attorn  y  G en^ral  znd  Boivles^  July 
24.,  1754;  VXilliam  BjwIcs  by  his  will  gave  500  1.  out  of 
bis  penonal  eftate  to  lay  out  part  thereof  in  erecting  a  fmall 
Ichool  houfej  and  a  little  hcu(c  adjoining  fcr  the  uiaftcr  to 
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live  in,  the  whole  purchadb  and  building  not  to  exceed 
200 1.  ^  the  remaining  300 1.  to  be  laid  out  in  the  ^urcbafe  of 
lands,  x>r  income  nal  iecuricy,  for  the  maintenance  of  the 
mafter.     it  was  urged,  that  r^aiCccunty  meant  fubiUntial,  , 

good,  and  efFeclual  fecunty ;  and  therefore  was  not  ex-« 
eluded  by  the  flatute.  But  Hardwicke  lord  chancellor, 
beld  otherwife ;  and  that  he  mull  talce  the  word  reai  in 
the  known,  legal,  fignification  of  it,  and  could  not  annex 
g  new  idea  to  it ;  therefore  the  300 1.  legacy  was  void  with- 
in the  flatute.  But  as  to  the  200 1,  if  they  could  get  a 
piece  ofg:ound  by  the  gift  or  generodry  of  any  perfon, 
not  by  purchafe,  they  mi^ht  be  at  liberty  to  apply  to  the 
court  to  lay  out  that  2C0 1.  in  ereAing  a  fchool  houfe  there- 
on,  but  not  to  be  laid  out  in  land  to  build  upon.  2  f^f^fy, 
547.  [See  the  opinions  of  Ld.  Henley  and  Ld.  Notting- 
ham on  thi^  cafe,  in  Jti*  Gen.  v.  Tyndally  Amh.  616.  (^)J 

[Preaching  is  alfo  a  charitable  ufe  within  the  ftatute  j  Bequeftfcrtbc 
SQd  a  bcqucft  of  money  to  be  laid  out  in  land  for  the  be-  ^^^""^  '"^ 
iiefit  of  the  preachers  of  a  chapel,  provided  they  did  net 
Uiitbdraw  from  and  ufufe  officiating  at  the  /aid  chapel  when 
abli  as  ufaalf  was  holden  to  be  void,  becaufe  the  duty  of 
preaching  was  impofed  as  a  condition  of  the  legacy. 
Qrieves  v.  Cafi^  beferi  Lards  Camsmffioners  Eyre  (^  Ajhhurft^ 
4  Bro.  67.  I  Vezty  ji|n.  548*  But  where  land  was 
dewifed  for  life  to  a  preaching  minifter,  not  m  raUem  foa 
preacher,  but  on  condition  that  %{\$x  the  deceafe  of  tha 


(r)  So  in  a  fate  ca(e  Wm.  Davis  made  his  will,  dated  Stb* 
Adguft  1788,  and  thereby  bequeathed  2800 1.  3  percent.  rC' 
docedannoities,  after  certain  UmittuonSf /or  acd ionvardi  efia^ 
Uijbing  a/cbcel  in  the  farijb  ef  Bettews  in  the  cmntj  if  Cermwed* 
Agaioll  the  charity  ic  was  infifted,  that,  under  clie  ilatute  6f 
norcmain,  whatever  went  diredW  or  indiredly  to  thepurchafe 
gf  lan^t  ion  a  charity  was  void  :  that  Ld.  HardwicKe^id  th^ 
cafe  before  bin  migl|t  have  decided  otherwife,  but  chat  the 
fttcceeding  chancellors  (Ld.  Nottinghai»^  Lord  Cambden,  and 
Ld.Tbartow)  had  leant  very  riioch'  »e  other  way ;  and  that  here 
the  dividends  being  to  be  applied  awards  ^/h^UifiHif  m  fcboo,l| 
that  could  not  be  executed  without  obtainioff  ao  interct  in 
Mnds,  and  buildings  fcfaop]  boofe*~But  the  Ifd.'Chancel]()f 
(Ld.  Loughborough)  thought^  th^t  though  under  this  ditpo* 
fitios  he  could  not  have  directed  any  part  to  be  applied  to 
the  purchafe  of;  land  or  building,  the  maflcr  might  teaeh  ^yi 
bis  own  houfe  or  ia  chf  church ;  and  therefore  orderM  a'firbeme 
to.  be  laid  before  the  mailer,  which  fliould  not  iociude  the 
Sj^ptication  of  any  part  of  tbe  dividends  to  tne  purcHaie  or 
fcofingof  land.     Jttt  Gen.  v.  ffiliiam/,  4  Bre.  5^6* 
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teftatar  he  tbouM  convey  the  fame  toCruBees,  tbtakepUcft 
It  the  deceafe  of  the  minifter,  fir  the  yfi  ef  tlm  fimt 
freacbimg^  bfc.  and  if  thatfliould  be  difcominucd,  for  the 
life  of  a  fcbool }  twojudgcs  of  the  king*s  bench  held  that  the 
minifter  took  the  eliate  for  life,  notwithftanding  the  appi* 
leat  intention  to  create  a  truft  for  the  preaching,  the  words 
for  that  purpofe  being  infofficient ;  but  chat  the  derife  otct 
after  hit  death  would  be  void*  Dh  v.  AUridgi^  ^T.Rip,  264. 
'MaHhaUifli  The  court  will  not  marjhal  affeti  to  fupport  a  charity; 

^^^  that  is  to  fay,  will  not  throw  the  teftator'a  debts  on  his  real 

eftate,  in  order  that  his  pcrfonal  may  fuffice  to  pay  a  legacy 
to  charitable  ufes.  Mcgg  v.  Hodges^  2  Vi%.  52.  AiU  Gin% 
V.  TfndaU^  Amb,  614.  Mahtham  v.  Hpoptry  4  ^r$.  153, 
with  the  caji$  there  cited.  But  in  Att.  Gem.  t.  Caldwelli^ 
*  jtmh.  635.   a  teftator  having  ,wil)ed  the  refidue  of  his 

perfonal  eftate,  confifting  of  his  effeds,  annuities,  mort. 
gagesy  bonds,  and  notes,  to  be  fold,  and  the  produce 
given  to  a  charity  ;  the  devife  of  (he  mortgages  was  void; 
but  the  Mafter  of  the  Rolls  ordered  an  cquitabte  arrange^ 
nicnt  of  the  perfonal  afiets,  fo  that  the  mortgages  might 
be  firft  applied  in  payment  of  debts,  and  a  large  fund  there- 
by left  for  the  charity.  But  in  a  fubfequent  cafe  Sir  L. 
ICenyon,  M.  R.  declared  that  he  could  not  recognise  a 
diftindion  between  a  fpecific  gift  of  a  mortgagie  which 
was  void  (Att.  Gen:  v,  jiteyrici^  2  Fiz.  44.)  and  a  gift  of 
a  refidue  in  which  it  is  comprized.  In  both  cafes  it  li 
an  inureft  in  land  which  cannot  pafs  by  the  ftatute,  but 
snuft  go  in  favour  of  the  parties  legally  entitled  to  the  be- 
isefit  of  It.  And  he  ordered  the  debts,  legacies,  and  cofls 
of  the  fuit  to  be  paid  out  of  the  teftator's  general  perfonal 
tftate^  ind  out  of  the  monies  (ecured  upon  mortgage  pr0 
rtUu^  and  the  refidue  of  the  mortgages  to  go  to  the  next  of 
kio*    Aii.  GiMm  V.  Earl  of  IVimbSfea^  3  Bro.  37  3. J 


^— ^— ■  ■      I  ■      ■■  ■  ■  ■  ■■     \  »  Mwrnmrn-^mm^t 
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I.  XifORTXJARY  feems  to  have  been  originally 
•*y*  ah  obIatt6n  made  at  the  time  of  a  perfon*a 
death.  In  the  Saxon  times  there  was  a  funeral  duty  to 
be  paid,  which  was  called  peeunia  fepukkratisy  zti6^mh» 
lum  anima^  or  ihe  feul-fljoti  which  was  required  by  the 
council  of  ^nham  and  inforced  by  the  laws  of  king 
Canutus ;  and  was  due  to  the  church  which  the  pany 
deceafed  belonged  to,  whether  he  was  buried  there  or  not* 
I  StilL  lyi. 

Dr. 
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Dr«  Stillingflcet  roakcs  a  diftinAion  bttwreii 
knd.ur/f  frifenii :  the  mtrttmry^  be  fiiyt,; Wis  a  «tiglM:fet«> 
tffd  dn  cbc  church,  upon  the  deccafeof  a  memfaer  of  it| 
Md  a  c0r/«  frtfittt  mn  a  vqllifiiary  oUatioD  tfteily  ttiiiit  at 
.feoerak.     i  Still.  172^  3.    • 

And  it  fcemcih,  that  in  anciaot  tioM  ...a  man  might 
jbot  difpofe  of  bit  goods  bf  hb  laft  wHI  and  teflMDem^ 
wthottt  firfi  affigning  therein  a  fufidiot  tftortnaiy  to  the 
church.  And  this,  in  a  confticution  of  aMhbffllo^'Whi» 
cheifea^  is  calfed  the  prindpml  hg4Ky\  (o  denocninatod 
^fatih  Liodvrood)  becaufe  they  who  diad  did  beifiieath 
the  beft  or  the  fecond  beft  of  their  goods  to  Ood  and-sha 
Churchy  in  ^he  AxtL  place,  and  btrfbre  other  legacieis 
Lmd.  196. 

And  in  atiother  conftitution  of  the  fame  archbifliop  it 
Is  injoincd,  that  if  a  perfon  at  the  time  of  his  death  have 
three  or  more  quick  good?,  the  firft  beft  Ib^U  be  grveii  to 
.him  to  Whom  it  is  due  (that  is,  to  the  Joed  of  the  fee  for 
a  hlriot);  and  the  fecond  beft -iball  be  referv«d  to  .tbe 
church  where  the  deceafed  perfon  received  the  facnuacnts 
while  ba  lived.    Lind.  184. 

And  this  was  ufually  carried  to  the  church  with  the 
dead  coips.  And  Mr.  StMen  quotes  an  ancient  record^ 
where  it  b  recited,  that  a  bvrfi  was  prefenc  at  the  church 
the  £im^  day  in  the  name  of  a  mortuary,  and  that  the  par- 
fbn  received  him^  according  to  the  cuftom  of  the  land  and 
of  holy  church.     SiU.  Hjft.  Titb.  187. 

%.  £y.the  fiatute  of  tbe.ai  H.  8.  c.  6«  F&rafmueb  m$  Umltt^on  of 
ifttf^ioH  ahd  dwkt  bsth  ^rifin  upon  the  crder  manmr  ondftrm  mortatrici  of 
if  dmoHding  receiving  Md  €Udmsng  of  m$rtmaries^  9tbenmfe  *^^ 
^alkd  imrfi  prefimts^  ar  well  for  tbe  gnatfufs  and  valut  %f  Ai 
fkmt^  umiA^  ss  bath  been  lately  /ai^s,  is  tlfougbt  e^er  esteef^ 
fivi  to  tbe  poor  pgople  and  otber  pirfons  eftbis  nalrn^  as  n^^fer 
,tbaifmcb  mortuaries  or  Horfe  freftnts  have  iaim  demanded  and 
iiUedforfitcb  as  at  tbe  time  ofibeir  deatb  bene  hadsso  property 
im  any  go9ds  or  ebattelsj  and  many  tiaesfor  travelling  and  toay-^ 
faring  tnen^  in  tbe  places  where  ibey  bavs  forttmtd  to  die ;  to 
tbe  intent  tberrfore  ibat  all  donht  contention  and  mneertaintf 
iorein  may  be  removed^  and  as  well  tbe  generality  of  tbe  iingU 
people  tberein  remedied^as  edfo  the  parfons  visors  pmrifh  prii/ls 
amrates  and  others  batting  intenji  in  fueh  mortuaries  mid  eirfk 
prefents  inSffereutly  previeUdfer^  it  is  ena&td^  that  no  porjim^ 
.micar^  car  ate  J  nor  pariJb'prteH^  nor  any  other  fpiritual  ptr» 
yia,  nor  their  farmers^  baitiffs^  nor  lejftes^  /ball  take  reeeive 
or  demand  of  any  perjon  wittiin  this  reabn^  for  attjf  pfrfon  dj* 
ing  within  thejame^  any  manner  of  mertmary  §r  eorfe  pr^mt^ 
nor  any  fum  of  mtmejf  nor  any  other,  tbyng  fir  tin  fastti^  mor^ 
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-ftM  uJmiafhr  wmnUmei\  mr  Jhall  cmtwnt  ir  iM  mif  perfin 
htftri  mHyjuigiJpmtmalf§r  tin'  rtttviry  rf  afiyfuch  mortuariis 

■mr  cmfi  pnjents^.  §raify  §tber  tbmgf$r  tbi  fanu^  m§ri  $ham  is 

zbir§mfitr  mmuUmd:  mt  paim  u  fmrftit  /#r  nvrjr  tim§  fr  nU* 
mending  receiving  takirg  pf  cmv.nting  or  calling  mtyfuchfer^ 

^fm  bifire  any /ptritval' jacfge^  /o  mucb  in  vaJue  st  they  flmll 
Hke  ahevi  the  jMrniimittdky  tint  a^y  and  ever  that  40 1.  to 

:  !&/  patty  grieved  cemretry  te  this  a^^  te  be  recevered  Ijn&ien 

'^  debt^     r.-  i»*  2.  '  ' 

r-   And  no  manner  of  mortuary  Jhall  be  taken  or  demanded  of 

■anyferfrn  vAatfuver^  which  at  the  time  of  hit  dudb  hatb  in 

^moveable  goads  under  the  value  of  ten  marks,     f.  3* 

«»  And  no  mortuary  Jhall  be  given  or  dtmandid  of  any  petfon^ 
but  only  in  Juch  place  where  heretofore  tnortuaries  have  been 
pfed  to  be  paid  and  given  %  and  in  tbofe  places  none  othervnfe 
bni  after  the  rate  and  form  hereafter  mentioned.     Id. 

And  ne  perjom  Jhall  pay  mortuaries  in  more  places  them  onoy 
that  is  to  fayy  in  the  places  of  their  mofi  dwelling  babitatiouy 
emd  there  but  one  mortuenj.     Id. 
And  uo  parfouy  vicar^  curate^  parijh  priefl  or  other^  Jhall 

for  any  per  fen  dying  or  deady  and  being  at  the  time  of  his  death 
of  the  xudue  in  moveable  goods  of  ten  marks  or  more^  clearly 

Mbove  bis  debts  paidf  and  undtr  the  fum  of  30 1,  take  for  a 
snortuary  above  3  s.  4d.  /«  the  whole*  Andfcr  a  p^fou  dyistg 
or  deady  being  at  the  time  of  his  death  of  the  vabu  efjioU  or 
abovfy  clearly  above  his  debts  paid^  in  moveable  goods^  and 
under  the  value  0/*  40  L  there  Jhall  no  mere  be  taken  or  4I#« 
mandedfor  a  mortuary  ^  than  6  s.  8  d.  in  the  whole.  And  for 
any  perfon  dying  or  deady  having  at  the  time  of  his  death 
of  the  value  in  moveable  goods  oj  ^o\.  or  above  y  to  any  fum 
whatfoever  it  bcy  cler*rly  above  his  debts  paidy  there  Jhall  bene 
more  talkn  paid  or  demanded  for  a  mortuary  y  than  10  s.  in  the 
whole.     Id. 

Provided,  that  for  no  woman  being  covert  baron^  nor  childy 
nor  for  any  perfon  not  keeping  houfcy  any  manner  of  mortuaryy 
mr  any  thing  or  money  by  way  of  mortuaryy  Jhall  be  paid: 
ncr  aljo  for  any  wayfaring  many  or  othery  that  dwelletb  net 
ncr  maketh  reftdence  in  the  place  where  they  Jhail  happen  to  die  \ 
but  that  the  mortuary  of  Juch  wayfaring  perfons  be  anJwerabU 

■  in  places  where  mortuaries  be  accujiomed  to  be  paid  in  manner 
andfcrm^  and  after  the  rate  heforementionedy  and  none  other' 
wijey  in  the  place  or  places  where  Juch  wayfaring  perfons  at  the 
time  of  their  death  had  their  mojl  habitationy  hottje  and  dwell" 
ing  places^  and  no  where  eljc.     f.  4. 

Provided,  that  it  Jhall  he  lawful  to  all  parfoKSy  vicars^  cU' 
ratesy  parijh  prifjliy  and  other  Jpiritual  perjonsy  to  take  any 

Jum  of  money  or  other  thingy  which  by  any  perjhn  dyif:g  Jo,tli  b: 

I  :itj]'^:i 


iifpdfed  pven  $r  hifueathtd  t$  themp  cr  any  of  thim^  6r  ib  tht 
high  altar  of  tht  church,     f.  '5, 

And  no  mortuaries  nor  corfe  prtfents^  nor  any  fum  ofmmy 
or  other  thing  for  any  mortuary  or  corft  prefent^  Jball  bo  'di*' 
mandii  or  taken  in  the  parts  oj  Wales,  nor  in  the  marches  of 
thefetmey  nor  in  the  toum  of  Berwick,  but  only  in  fuch  phcet 
of  the  fame  where  mortuaria  have  been  acchftomed  to  be  paidz 

•  ant  in  thofe  places  no.  mortuaries  or  cor/o  prefents^  nor  any  other 
thing  for  mnrtHoiryer^  corfe  prefetfk^  /halt  he  demanded  or  taken^ 
hut  only  afUr  thi  form  iond  lnarl9ier  aboife  JPecifedy  and  nont 
othervrife^  nor  of  any  other  per/on  than  it  limited  by  this  a^p 
upon  the pmncontaimi4herinn.     f«  6.<*^''   ' 

Pfovided,  thot  ifjboitt  be  iatiJoful  to  fhebijhopt  of  BaYigbr, 
Landaff,  St.Da^idViiifif  St.  Aftph,  a92///^nv/y?/9./^/4»^fi^ 
deauu  ^Cheftcr,  to  take  fitch  martuaties  of  the  priefls  within 
their  diocefes  and  jurifdiilionsy  as  heritefore  have  been  accuf^ 
bound,    f.  7.      • 

Provided  tdfcj  that  in  futh  placos  where  mortuaries  bate 

-been  accu/lomid  to  be  taken  of  lefi value  than  it  aforefaid\  na 
ferfon/haU  be  compelled  to  pay  infiich  pbsee  any  other  tnartstary 
or  more  for  any  mortuary^  than  hath  been  aeenfiomed;  nor  that 
ony  tttertuary  in  fuch  plate  fl)att  be  demanded  or  token  ef  any 

'ptrfon  exempt  hy  thij  a^j  nor  in  any  wiji  tontrolry  to  tits  a£t% 
upon  the  pain  afort  limited.    Id. 

By  the  11  Ann.fi.  2.  r.  6.  The  claufe  in  the  (aid 
(plpitute,  fo  far  at  i(  relates  to  the  taking  of  any  mortuary 

^or  corfe  prefent  upon  the  death  of  any  clergyman  within 

•  the  diocefet  of  Bangor j  Landaff^  St.  David's^  and  St.  Afapbp 
It  repealed  ;  and  certain  (ine-ruret  and  prebends  are  annexed 
to  the  refpedive  feet,  in  reconpenceand  in  lif  u  of  the  mor- 
tuariet  of  prieftt  dying  within  the  fsid  refpedive  diocefet. 

And  at  to  the  archdeaconry  of  Chejfer^  it  is  faid,  thit 
the  cuftom  there  was,  that  the  archdeacon  (and  after  the 
erection  of  the  eptfcopal  fee  there  the  bi(bop  as  arch- 
deacon) had  for  a  mortuary,  after  the  death  of  every 
prteft  dying  within  the  archdeaconry  of  Chefier^  the  belt 
horfe  or  mare,  hit  faddle,  bridle,  fpurs^  his  bed  gown 
'or  cloak,  his  beft  hat,  his  beft  upper  garment  under 
bis  gown.  Ills  tippet^  and  his  beft  fignet  or  ring.  Cro. 
Car.  2^7. 

But  by  the  28  G,  2.  c.  6.  The  afbrefaid  claufe^  fo  far 
as  it  relates  to  the  taking  of  any  mortuary  or  corfe  prefent 
upon  the  death  of  any  clergyman  within  the  archdeaconry 
of  Cbefter^  (hall  immediately  after  the  living  of  IVareion 
(ball  become  void  be  repealed ;  and  the  faid  living  (hall  be 
annexed  to  the  fee  of  Chejler^  in  compenfation  -of  fucti 
mortuaries* 

And 
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And  by  the  26  H.  8.  c.  15.  FtrmfwmA^s  HvirsftAjOb 
inhabltid  withlm  tin  mrcbdtacmn  ^f  Ricbinond  ra  th§  tmmtf  tf 
York»  hi  snd  rfUng  timi  bavi  tarn  fire  sxd  gtigomify  rjr- 
mR$i  md  imptfoeriihiiy  hj  iii  fmfim  vuars  ami  §Airi  Jmk 
at  baui  hmefius  aad  /pkitual  pnmnim  wUbm  ite  fatm^  ar 
h  y^U^g  9f  iviry  farfia  whembi  i§lh^  mtbtnamitfa  pm* 
fakar^M  fmigi^  fiauumg  tbi  mmb  fmi  ^«fl  hhgrn^ 
ami  dkamJsi  sadfimoiau  tbi  third  fari^  titbiopm  aaima*  * 
mi/fft  ia^^^OirlJbbui  ^  mf/l  part  if  ibi  Mag^ 
iabind and diCiifag  tmibmibifmui  ii  is  mahad^  Aaim 
lottfiaar  if  fflruaal  P$rfin%  «r  iAat^  bawng  oaf  btm^§  «r 
htbir  fpiritual  pnmMsm  wiibin  fkifuAanbdrntmrj^ .  JMl  it 
ai^  w^^  iiVf  dmaad  §r  idtit  ^^f^Jlbt  dittafiifamfpir* 
fm^  aigjucb  purUtmt  «r  pfofinu^M  ityaibirdimamdardai]^ 
im  tbi  MMr  iriiiu  rf  ibi  fimi^  mUum  if  a  pntmuiiinei  bai 
tbai.aU  fbi  biag'i  fitbji&sffAifnd  ai^tbdiaanrf^  amdAut 
ixicutirs  and  admiwjlratiri^  JbaH  bi  ^rdgred  tmdafidftrikif 
jgads  andibatak^ftir.ibtir  dmafi^  imtHi  mmMt  oionfio^ 
imuidim  tbijlainti  if  tbi  21  .H.  8.  c.  5.  Jtrfnkdii^%tbt' 
Imuis and amu itbinffifi I  aayufi^tnftmi^Mi^imaf^tim^fkw^ 
fcrifiiin^  §r  irdiaaaa  t§  tbi  aairary  mtmtbfiaadtng.  • 

The  rile  of  wbicb  cuftom  wu  tbis ;  Of  vtry  — ciwt 
time,  rtbe  iobab^uiiu  of  cbe  parifli  of  Sc  Rmi^*»  kiik, 
and  after  their  example  the  inhabicaou  of  the  leveril  oibtr 
^parifliea  within  the  ardideaconry  of  Richmond,  being  dif- 
latisfied  for  that  the  executors  or  admioifirators  of  perfi^s 
deceafed  gave  nothing  of  the  deeeafed's  perfonal  eftate  10 
ihe  parifli  church,  for  the  minifler  (according  to  the  fu- 
perdition  of  chofe  timet)  to  pray  for  the  foul  of  ibe  de- 
ceafed }  whereas,  by  thot  cufiom  eiUblifhcd  within  the 
province  «f  York  (and  at  that  time  throughout  tbe  whole 
kingdom)  a  certain  portion  of  the  deceafed 'a  perfonal 
efface  ought  to  go  and  be  dtfpofed  for  the  welfare  of  tbe 
foul  of  the  deceafed^  which  portion  fucb  perfon  hinfelf 
could  not  otherwife  difpofe  of  by  wilU  nor  his  admini- 
firator  after  bis  death  in  cafe  cf  inteflacy;  and  this  was, 
if  the  deceafed  did  leave  a  wife  and  alfo  a  child  or  cliil« 
dren,  a  third  part  of  the  clear  perfonal  eftate  1  if  he  lefta 
wife  and  no  child,  or  a  child  or  children  and  no  wife^ 
then  a  moiety  ;  and  if  neither  wife  nor  child,  then  tbe 
whole  was  the  deadman's  portion,  to  be  difpo(ed  for  tbe 
good  of  his  foul :  now  the  inhabitants  aforefaid  obfierving 
that  the  executors  or  admioifiratora  took  and  applied  this 
whole  deadman's  portion  €0  their  Own  ufe,  came  to  an 
agreement  and  refolution  amongft  themfelves,  to  fettle  and 
eftablifh  for  ever  inviolably  a  determinate  (hare  and  pro- 
portion of  the  faid  dead  man's  parti  to  be  given  to  the  in- 
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fMitent  of  their  pari(b  church  to  pray  for  the  foarbf  thf 
fleceafed.  But  in  proceft  of  timethet^  poftertty,  thinking 
this  concei&on  too  burden(bmc>  applied  to  the  court*  of 
Rome  for  redrefs ;  fetting  forth,  that  the  clergy,  akho' 
they  received,  according  to  the  cuftom  of  the  kingdom  of 
England,  one  of  the  beft  two  quick  goods  of  the  deceafed, 
demanded  alfo  one  other  of  the  beft  quick  gobds ;  atld 
Ithewife  the  ninth  part  of  all  the  moveable  goods  of  tb^ 
deceafedy  if  he  had  a  wife  and  children ;  if  he  had  a^ 
wife  and  no  child,  or  a  child  -or  children  and  no  wift,  theil 
t  Gxt^  pkrt ;  and  if  b6  bad  neither  wife  nor  chiM,  then  n 
tbtrd  part«'  The  pope,  having  granted  a  commtffidn  ui 
bear  and  determine  the  caufe,  did  finally  in  the  year  125^ 
order  and  decree,  that  for  the  future  the  clergy  fhootd  re- 
Crive  only  one  of  the  two  beft  quick  goods ;  and  if  the 
deeeafed  left  a  wife  ^ind'cbildren,  his  ni^ole  dear  perfonal 
fOMe  flioQld  be  divided  into  three  parts,  of  which  the  wife 
^lould  haveone^  thecliildren  another,  and  the  third  part 
(being  the  deadman's  part)  fhould  be  divided  into  four,  of 
wiiich  four  pant  the  church  (hoold  receive  one ;  if  the 
deeeafed  left  a  wife  and  no  child,  or  a  child  or  childreai 
and  no  wife,  then  the  whole Ihould  be  divided  into  two  parts, 
of  which  the  wife  or  children  refpeAively  (hould  have  one* 
and  the  other  part  (being  the  deadman's  (hare)  fhould  be 
divided  into  five,  of  which  five  parts  the  church  (hould 
itceive  one }  if  he  had  neither  wife  nor  child,  then  the 
whole  (arl  pertaining  intirely  to  the  deeeafed)  (hould  be 
divided  into  fix,  of  which  fix  parts  the  church  (hould  have 
one.  So  that  in  the  firft  cafe,  where  there  was  both  wife 
ihd  children,  the  church  (hould  have  a  twelfth  part ;  in 
the  fecohd  cafe,  where  there  was  a  wife  and  no  child,  or 
a  child  or  children  and  no  wife,  a  tenth  part;  and  in  ;he 
third  cafe,  ^here  there  was  neither  wi fe  nor  child ,  the  church' 
jboiild  have  ai  fixth  part.  Rigiflr.  Hon.  Di  Ricbm,  loi. 
-  Ahd  after  the  ftatute  aforefaid  of  the  xi  /?.  8.  for  li- 
nitting  the  fums  to'be  paid  for  mortoaries,  it  feemeth  that 
tfhe  clergy  oft  he  faid  archdeaconry  woqld  not  have  this  to  her 
A  iiibrtuary,  but  called  it  a^penfion  or  pcrition^  for  the  abo- 
h(bing  of  which  claim  aUd  detoaod-this  ftsitute  was  made; 
'  ^3-  'By  the  ihtute  of  Circumfpefie  agatis,  13  Ed.  i.  ft!  4.  n^ 
Jfm  psrfom  tUmand  mvttuariis^  in  piaas  wbtre  annrtuafy  t^Up 
Mb  hen  trfid  to  hi  pvm  \  alljiicb  iimtmds  /ball  bt  madi  in  tb^ 
Jjpiritualtntri^  and  in  all Jua  tofts  Aifyiritual  judge  Jball  bavgf 
ftwtr  it  uAe  knowledge^  mtwitiftan^fig  the  kin^sprobrbititm 
Sir  Simon  Degge  iaof  opinion,  that  .an  a£lion  alfo  will 
now  lie  upon  the  aforefaid  ftatute  of  the  ti  H.8,  r.  6.  But 
that  ftatute  j^ainlx  fuppofirthi  that  the  recovery  of  the  money 
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Hull  be  folely  in  the  fpirituil  court,  is  the  recovery  of  tte 
mortuary  wai  before.     Waif*  c.  53. 

lo  the  cafe  of  JAmfm  and  Oldb^m^  M.  ii  W.  A  pro- 
htbitton  was  moved  foTy  to  be  direded  to  the  fpiritual  court, 
to  fiay  a  fuit  there  for  a  mortuary,  upon  a  fuggeftion  of  the 
flatute,  arul  that  there  was  no  cuftom  in  this  cafe  for  (he 
payment  of  it  \  and  it  was  urged,  that  no  mortuary  was 
due  but  by  cuftom;  and  therefore  the  cufiom  here  being 
denied,  they  ought  not  to  proceed  in  the  fpiritual  court. 
Againft  which,  it  was  argued,  tliat  the  ftatuce  of  Hen.  8« 
bath  £ived  the  jurifdiction  to  the  {jpiritual  courr,  where 
mortuaries  have  been  ufually  daid ;  bcfidcs,  they  ought  firft 
to  plead  in  the  fpiritual  court,  that  there  is  not  any  fuch 
cuftom  ;  and  then,  upon  refufal  to  admit  the  plea  there,  is 
she  time  to  move  the  court  of  king's  bench,'  and  not  before: 
but  in  this  cafe  they  have  not  pleaded  this  matter  in  the 
fpiritual  court.  And  by  Holt  chief  juftice  $  a  prohibition 
,  cannot  be  granted,  without  a  denying  of  the  cuftom  in  the 
fpiritual  cuurt,  which  is  not  done  hereL(/).  And  the  whole 
court  feemed  to  be  againft  the  prohibiuon.  And  a  rule  was 
made  to  hear  counfcl  on  both  fides.  And  afterwardi  the 
rule  was  difcharged  by  the  court.     £.  Rgym.  609. 

But  if  the  cuftom  be  denied,  and  the  fpiritual  court  will 
not  admit  chat  plea,  a  prohibition  will  go  i  and  they  fliall 
not  try  the  cuftom  there.     Cro.  EL  151. 

But  where  the  cuftom  of  paying  a  mortuary  was  owned, 
and  the  only  qucftion  in  the  fpiritual  court  was,  whether  it 
belonged  to  the  vicar  or  impropriator,  a  prohibition  in  fuch 
cafe  hath  been  denied.      1  Ktb.  919. 

in  the  cafe  of  Torrent  and  BurUy^  M,  13G,  In  the 
exchequer:  a  bill  was  brought  todifcover,  wnether  the  de- 
fendant's hufband  died  worth  40  1.  fo  as  to  be  liable  to  pay 
the  plaintiff  a  mortuary;  and  pray  relief.  Upon  anfwer^ 
admitting  aflets,  but  denying  the  cuftom,  the  plaintiff 
went  into  a  proof  of  his  right ;  and  feveral  witnefles  were 
examined  on  both  iides.  And  at  the  hearing,  the  bill  wasdif* 
miflkd  With  cofts,  as  to  the  relief ;  becaufe  that  was  properly 
at  law,  or  in  the  fpiritual  court ;  and  in  a  bill  againft  one 
perfon  only,  the  right  could  not  be  eflabiiftied.  6*rr.  715. 
Frtvdulent  tlU  4*  Bythei3£/.  r.  5.  All  alienations  of  lands  or  goods, 
enaiicns  lo  de-  |q  defraud  creditors  and  others  of  iheT  juft  debis,  damages, 
eat  nortuanes.  penalties,  foricitures,  htriois,  mortuaries,  and  lelicfs,  (hall 
(as  againft  fuch  claimants)  be  utterly  yoidaiid  of  none  effcd* 
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teftatar  heilbould  convey  the  fame  totruffees,  t6takrplac« 
It  the  deceafe  of  the  minifter,  for  tht  vfi  of  tbk  famt 
frtathing^  bfc.  and  if  thatihould  be  difcontinued^  for  th^ 
life  of  a  fcbool  9  two  judges  of  the  king*8  bench  held  that  the 
minifter  took  the  eftate  for  life,  notwithftanding  theapfui* 
lent  intention  to  create  a  truft  for  the  preaching,  the  words 
for  that  ^urpofe  being  infofficient ;  but  that  the  deWfe  over 
after  hit  death  would  be  void*  D^  v^  JlUridge^  471  Rep.  264^ 
'MaHhaUifli  The  court  will  not  marjhal  aflfets  to  fupport  a  charity; 

^^^  that  is  to  fay,  will  not  throw  the  teftator's  debts  on  his  real 

eftate,  in  order  that  his  perfonal  may  fuffice  to  pay  a  legacy 

X  to  charitable  ufes.  Mcgg  v.  Hodges^  2  Vi%.  52.     Att.  Gen* 

V.  Tfndally  Amb,  614*  Mahham  v.  Heoptry  4  ^r§.  I5?, 
with  thi  cafes  there  cited.     But  in  Ait.  Gen.  t,  Caldwell^ 

«  Amh.  635.   a  tcftator  having  ^willed  the  refidue  of  his 

perfonal  eftate,  confifting  of  his  effeds,  annuities,  mort* 
gagesy  bonds,  and  notes,  to  be  fold,  and  the  prodoce 
given  to  a  charity  ;  the  devife  of  (he  mortgages  was  void  ; 
but  the  Mafter  of  the  Rolls  ordered  an  equitabte  arrange- 
ment of  the  perfonal  afiets,  fo  that  the  mortgages  might 
be  firft  applied  in  payment  of  debts,  and  a  large  fund  there- 
by left  for  the  charity.  But  in  a  fubfequent  cafe  Sir  L. 
ICenyon,  M.  R.  declared  that  be  could  not  recbgnisea 
diftindion  between  a  fpecific  gift  of  a  mortgagie  which 
was  void  (Att.  Gen:  v,  Afeyrici^  2  Fiz.  44.)  and  a  gilt  of 
a  refidue  in  which  it  is  comprized.  In  both  cafes  it  ii 
an  inureft  in  land  which  cannot  pafs  by  the  ftatute,  but 
snuft  go  in  favour  of  the  parties  legally  entitled  to  the  be- 
tsefit  of  It.  And  he  ordered  the  debts,  legacies,  and  cofis 
cl  the  fuit  to  be  paid  out  of  the  teftator's  general  perfonal 
tftate,  4nd  out  of  the  monies  (ecured  upon  mortgage  pr0 
rmUit  and  the  refidue  of  the  mortgages  to  go  to  the  next  of 
kio*    Ait.  GeM.  v.  Earl  $f  IVincbSfea^  3  Ero.  37  3. J 
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J@orttrar|^. 


I.  Tiif  ORTXJA  R  Y  feems  to  have  been  originally 
'  ^^  '  ah  ob1att6n  made  at  the  time  of  a  perioB's 
death.  In  the  Saxon  times  there  was  a  funeral  doty  Mi 
be  paid,  which  was  c^Mti  petunia  fepuUbralis^  zn6fjMA9* 
btm  anima^  or  tbt  fiul-Jbfiti  which  was  required  by  the 
council  of  iEnham  and  inforced  by  the  laws  of  king 
Canutus;  and  was  due  to  the  church  which  the  party 
deceafed  belonged  to^  whether  ht  was  buried  there  or  not* 
iSiilLiji. 

Df. 


^orta^.  5% 


Dr.  Stillingflcet  roakts  a  diftin^iion  bttwcen 
•bnd.Mr/^  friftnU :  the  nwrtuofj^  be  fiiytt .  wis  a  .riglMTet* 
tied  <^n  die  church,  upon  the  deccafeof  a  meoiber  of  it| 
Md  a  torfg  frtfitttmn  a  vqllifiiary  oblation  tfGialljr  oiadt  at 
ioeerak.     i  Siilt.  172^  }«    • 

And  it  fcefiicih,  chat  in  anct«o(  timei  .a  man  ought 
iioi.diipofe  of  bit  goods  bf  hb  laft  will  and  teflmeniy 
ivhluMit  firfi  affigoing  therein  a  fufidiot  mwtuxj  to  the 
church.  And  this,  in  a  conftitution  of  aMhbffllo^'Wlii*» 
cheUea^  is  calfed  the  prindpml  hg4Ky\  (o  deooinihatod 
(f4tih  Liodwood)  becaufe  they  who  ditd  did  beifiieath 
the  beft  or  the  fecond  beft  of  their  gooda  to  Ood  and-  tha 
Churchy  in  ^he  :firft  place,  and  btrfbre  other  legaciea^ 
Und.  196. 

And  in  atiotber  conftitution  of  the  fame  archbifliop  it 
is  injoincd,  that  if  a  perfon  at  the  time  of  his  death  have 
three,  or  more  quick  good;,  the  firft  beft  Ib^U  be  gii^n  to 
.him  to  ^bom  it  is  due  (that  is,  to  the  Joed  of  the  fee  for 
a  hlriot);  and  the  fecond  beft  -(ball  be  referved  to  tbe 
church  where  the  deceafed  perfon  received  the  facnunenta 
while  he  lived.    Z#iW.  184. 

And  this  was  ufually  carried  to  the  church  with  the 
dead  corps.  And  Mr.  Selden  quotes  an  ancient  record, 
•where  it  is  recited,  that  a  bvrfi  was  prefent  at  the  church 
the  £im^  day  in  the  name  of  a  mortuary,  and  that  the  par- 
fbn  received  him,  according  to  the  cufiom  of  the  land  and 
of  holy  church.     SeU.  Hi/i.  Tub.  187. 

m.  £y.the  fiatute  of  tbc.21  H.  8.  c.  6.  Forafmucb  ms  Llmltt^on  of 
fM^ioH  end  dtuit  bsth  sri/tn  upon  the  erder  manmr  and  form  n>ort«triei  of 
^  donumding  rtceiving  and  claiming  of  mortuaries^  otherwifi  *^^ 
itdkd  imff  prefimts^  as  well  for  tbe  grtatnefs  and  valuo  of  tie 
ifafm^  wbiao^  as  batb  boon  latoly  taim^  is  tbougbt  o^er  oxeof^ 
Jhe  to  ibi  foorptopli  and  oiber  porfons  of  ibis  rtalm%  as  nljafor 
tbatfncb  mortuarios  or  €orff  froftnts  bavt  bairn  domandod  and 
iMtdforfitcb  asat  tbt  time  oftboir  doatb  bom  badsso  proporty 
its  any  goods  or  cbatteb^  and  many  tints  for  travitiing  and  toay^ 
faring  tmn^  in  tbe  plaus  whore  they  bavefortuntd  to  die ;  to 
tbe  iniom  tberrfore  ibat  all  douSt  contontion  and  mncertaintf 
iorein  may  be  removed^  and  as  well  tbe  generality  of  tbe  kinfi 
feopU  tberein  remedied^  as  alfe  the  parfons  viears  p^rijh  prfi/ls 
anraies  and  others  batting  inter  eft  in  fueh  mortuaries  mod  eirfb 
frtfents  indifferently  provided  f^^  it  is  ena&ed^  that  no  p^fin% 
wicar^  curate^  nor  parijb-prto/l^  tior  any  other  fpiritmaJ  per^ 
fen^  nor  their  farmer sy  bailiffs^  nor  lefftos^  /ball  take  roeoivo 
or  demand  of  any  porjon  wittfin  this  reabn^  for  any  piffin  ^^ 
ing  within  the  fame j  any  manner  of  martmarj  or  ootfo  ptefnn^ 
nor  any  fnm  of  mmty  nor  any  otb^.tbyngfirtinfatm^  mmf 
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